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[IN  CHAMBERS.]                                                               1889 
MARKS  V.  PENGLASE.  


Act  Xfo.  SS7—InHrumenU  and  Securities  Statute  (Bills  of  Sale  1876),  ##.  15,  16— 
Contract  for  letting  and  hiring — Signature  of  parties  to  the  contract. 

In  contracts  of  sale  and  contracts  for  letting  and  hiring  under  Act  No.  657,  both 
documents  mnst  be  signed  by  the  respectire  parties. 

Interpleader. 

The  claim  in  ihese  proceedings  was  based  on  a  contract  of  sale 
of  famitare  by  Penglase,  the  judgment  debtor  to  the  claimant,  and 
possession  of  the  famitare  was  retained  by  the  judgment  debtor 
under  a  contract  of  letting  and  hiring.  It  appeared  that  tlie  con- 
tract of  sale  was  not  signed  by  both  the  parties. 

Hood  for  the  execution  creditor — There  is  an  objection  to  this 
document  which  purports  to  be  a  contract  of  sale,  inasmuch  as  it  is 
not  signed  by  both  the  parties  to  it.  This  objection  has  been 
allowed  in  Ford  v.  Mathers  (a) ;  KickhamY.  McGee  (b). 

Coldham  for  claimant. 

(a)  8  A.L.T.  182.  (J)  9  A.L.T.  2. 

v.l,r.,voi.xv.  a 


A*  Beckett^  J. 
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1889 
Mabkb 

PKVaLABB. 

A' Beckett,  J. 


a'Beoeett,  J.  The  objection  is  fatal.  The  claim  will  be 
barred.  Claimant  to  pay  the  execution  creditor's  costs  of  this 
application. 

Solicitors  for  execution  creditor :  Briggs  <i  Snowball. 

Solicitor  for  claimant :  A.  C.  Walker. 

Solicitors  for  sheriff :  Klingender^  Dickson  d  Kiddle. 

W.  H.  M. 


1889 
Fth.  12, 16. 

A'Beekeii,  J. 


LYMAN  V.  PRANKLIK. 

BtaeHoe — Order  XIL,  rr,  8  and  9 — Signing  Judgment  in  default  of  appearance^-- 
Sealed  duplicate  memorandum  of  appearance — Irr^fulaHty. 

The  fililnre  by  a  defendant  to  sexre  a  sealed  duplicate  memorandnm  of  appearance 
accompanying  notice  of  appearance  does  not  render  the  appearance  a  nnUity,  and  a 
plaintiff  cannot  ngn  judgment  thereupon  as  for  defoult  of  appearance. 

SmUh  Y.  Dohhin  (8  Ex.  Div.  838)  diaagreed  with. 

Applioation  by  the  defendant  to  set  aside  a  judgment  obtained 
by  the  plaintiff  in  an  action  for  goods  sold  and  delivered.  The 
judgment  was  entered  for  default  of  appearance.  The  defendant 
had  served  a  notice  of  appearance  on  the  plaintiff's  solicitor,  but  had 
omitted  to  serve  with  it  a  sealed  duplicate  memorandum  of  appear- 
ance. The  plaintiff's  solicitor  accordingly  treated  the  appearance 
as  a  nullity,  and  signed  judgment  in  default  of  appearance. 

The  solicitor  for  defendant  in  support  cited  Watt  v.  Bamett  {a). 

Box  to  oppose — The  judgment  is  regular.  The  defendant 
should  have  complied  strictiy  with  r.  9  of  Order  XTT. :  Smith  v. 
Dohhin  (6) ;  see  note  in  Hamilton's  Judicature  Act  to  above  rule. 

His  Honor  reserved  his  decision. 

a'Beceett,  J.  In  this  case  judgment  has  been  entered  in  the 
ordinary  form,  on  a  specially  endorsed  writ,  on  the  ground  of 
default  of  appearance.  The  rules  as  to  appearance  are  in  Order 
Xn.,  rr.  8  and  9.  Bule  8  provides  the  mode  of  entering  an 
appearance  in  the  prothonotary's  office.  Bule  9  provides  that  a 
defendant  shall,  on  the  same  day  as  he  enters  an  appearance  in  the 


(a)  8  Q.B.D.  863. 


(6)  8  Ex.  D.  338. 
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office,  give  notice  to  the  plaintiflf  or  his  solicitor  of  having  entered  1889 

an  appearance  either  by  notice  in  writing  or  by  prepaid  letter,  Ltman 
together  with  a  sealed  duplicate  memorandum  of  appearance.  In  fbamlik 
this  case  this  last  provision  has  not  been  complied  with,  as  no 
sealed  duplicate  memorandum  has  been  served.  The  rules  provide 
for  two  things  which  are  quite  distinct,  namely,  the  appearance  and 
the  notice  of  such  appearance.  It  has  been  suggested  that  if  r.  9 
be  not  fully  complied  with,  then  no  appearance  has  been  entered. 
The  authority  cited  in  Hamilton's  Judicature  Act  gives  some 
support  to  that  contention,  but  I  am  not  inclined  to  go  as  far  as  to 
adopt  the  view  expressed  there.  I  think  that  where  a  regular 
appearance  has  been  entered  on  the  records  of  the  Court,  the 
prothonotary  should  not,  on  finding  a  regular  appearance  entered, 
on  the  mere  application  of  the  plaintiff,  allow  judgment  to  be  entered 
as  in  default  of  appearance.  Here  there  was  an  irregular  notice  of 
appearance,  and  the  solicitor  for  plaintiff  thought  he  was  justified 
in  treating  the  appearance  as  a  nullity.  There  was  nothing  before 
the  prothonotary  to  show  that  there  had  been  any  default  at  all. 
It  is  a  matter  of  practice  to  determine  whether  the  prothonotary 
ought  to  allow  the  solicitor  for  a  plaintiff  to  judge  for  himself 
whether  there  has  been  a  default,  or  whether,  when  as  far  as  the 
prothonotary  knows,  there  has  been  a  regular  appearance,  he  ought 
to  refuse  to  notice  that  appearance  on  the  mere  request  of  the 
plaintiff's  solicitor.  I  believe  I  am  in  accord  with  the  prothonotary 
in  saying  that  he  should  refuse,  and  that  he  would  have  refused  in 
this  case  if  his  attention  had  been  called  to  the  matter.  This  view 
of  what  the  practice  should  be  is  in  accordance  with  the  practice 
upon  another  point.  Costs  of  search  for  appearance  were  as  usual 
allowed  with  other  costs  of  signing  judgments  by  default  in  the 
present  case.  If  a  plaintiff  could  properly  sign  judgment  merely 
because  there  had  been  no  proper  notice  of  appearance,  it  would  be 
unnecessary  to  ascertain  whether  an  appearance  had  or  had  not  been 
entered,  and  no  costs  of  search  should  be  allowed.  I  have  been 
referred  to  the  case  oi  Smith  v.  Dobbin  (c).  There  the  point  was 
practically  the  same,  except  that  I  do  not  know  how  far  the  officer 
was  informed  by  affidavit,  or  otherwise,  as  to  what  made  the 
appearance  bad*    I  am  not  inclined  to  follow  Smith  v.  Dobbin.    If 

(e)  8  Ex.  D.  888. 
A8 
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the  solicitor  for  a  plaintiff  finds  that  the  time  for  receiving  a  notice 
of  appearance  has  elapsed  he  may  go  to  the  prothonotary's  office  and 
search  for  an  appearance,  and  if  he  then  finds  that  an  appearance 
has  been  entered,  of  which  he  has  received  no  proper  notice,  he  has 
his  remedy  by  applying  to  set  aside  the  appearance  for  irregularity, 
and  all  proper  costs  will  be  allowed  him  in  connection  with  taking 
that  step  and  making  the  appearance  regular.  Notice  of  appearance 
is  essential  to  the  regularity  of  the  appearance,  but  not  to  the 
appearance  itself.  Looking  at  the  consequences,  I  do  not  think 
that  judgment  should  be  entered  where  there  is  a  valid  appearance 
so  far  as  the  prothonotary  is  aware.  Bule  9  provides  that  notice 
of  appearance  may  be  given  by  prepaid  letter ;  therefore,  if  a 
letter  were  to  miscarry  in  the  post  there  might  be  a  good  service^ 
although  the  plaintiff's  solicitor  never  received  the  notice.  As  the 
defendant,  by  failing  to  observe  the  rule,  caused  the  irregularity,  I 
shall  set  aside  the  judgment,  without  costs. 

Judgment  set  aside,  without  costs. 

Solicitors  for  plaintiff:  Malleson,  England  dk  Stewart, 

Solicitor  for  defendant :  Sievwright. 

A.  F.  M. 


1889 
Ikb,  U,  21. 

A' Beckett,  J, 


[IN  CHAMBERS.] 

THE  COLONIAL  BANK  v.  KERR. 

Fraetioe^Eulee  of  Supreme  Qmrt  188S— Order  XIV.,  r,  l^-AppUcatiou  to  »ign 
final  judgment — Married  ufoman — Separate  eslate-^  Evidence — Affidavit, 
euffieieneyqf. 

In  an  application  to  Bigpi  final  judgment  nnder  Order  XIV.,  r.  1,  against  a  married 
woman,  no  allegation  appeared  on  the  writ  as  to  the  fact  of  her  being  possessed  of 
separate  property,  bnt  an  affidavit  was  filed  by  the  accountant  of  the  plaintiflf  bank 
deposing  that  "  he  was  informed,  and  verily  believed,  that  the  defendant  was,  and 
still  is,  possessed  of  separate  estate."    No  grounds  of  his  belief  were  stated. 

Held,  that  this  affidavit  was  insufficient  to  prove  the  necessary  fact  that  the 
defendant  was  possessed  of  separate  estate,  and  the  application  must  be  refused. 

Application  to  sign  final  judgment  under  Order  XIY. 

This  was  an  application  to  sign  judgment  under  Order  XIV.,  r.  1. 
The  defendant,  who  was  a  married  woman,  was  sued  on  a  guarantee. 
The  specially  endorsed  writ  contained  no  allegation  as  to  the 
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defendant  being  possessed  of  separate  property,  but  an  affidavit  was 

filed  on  behalf  of  the  plaintiff  bank  by  its  accountant  stating,  shortly,   the  Colonial 

that  "  he  was  informed,  and  believed,  that  the  defendant,  at  the  ^^^^ 

time  of  signing  the  guarantee,  was  possessed  of  separate  estate."  Kj^b, 

An  application  had  been  previously  made,  but  upon  an  objection    A' Beckett,  J, 

being  taken  as  to  irregular  service,  the  judge  dismissed  the  summons 

upon  that  ground. 

Moule  in  support  of  the  application. 

The  solicitor  for  the  defendant  to  oppose — There  is  a  prelimi- 
nary objection  to  this  application ;  the  application  has  already 
been  dismissed  and  cannot  be  renewed  :  Trench  v.  Mukahey  (a) ; 
Keily  v.  Massie  (&).  The  action  being  brought  against  a  married 
woman,  it  is  essential  that  the  claim  should  contain  upon  its  face 
an  allegation  that  the  defendant  had  separate  estate :  PaUiser  v. 
Qurney  (c)  ;  Scott  v.  MorUy  (d).  Even  if  it  be  permissible  to 
give  evidence  by  affidavit  in  applications  under  this  order  the 
affidavit  is  defective,  as  it  does  not  state  the  grounds  of  belief: 
Gilbert  v.  Endean  (e) ;  Bell  v.  Welch  (/). 

Moide  in  reply— Unless  the  previous  application  had  been  dis- 
missed upon  its  merits,  the  former  dismissal  is  no  bar  to  a  subse- 
quent application.  Evidence  as  to  the  separate  property  may  be 
received  upon  affidavit,  though  not  alleged  in  the  writ:  Ann. 
Prac,  1888-9,  p.  297. 

Cur.  adv.  vult. 

a'Bbckbtt,  J.  An  application  has  been  made  under  Order  XTV. 
for  liberty  to  enter  final  judgment  in  an  action  against  a  married 
woman  upon  her  guarantee.  The  summons  is  opposed  on  the  ground 
of  the  insufficiency  of  the  affidavits  in  support.  It  has  been  decided 
in  PaUiser  v.  Gumey  (c),  in  accordance  with  earlier  decisions  that, 
under  the  English  "Married  Women* 8  Property  Act**  which  we 
have  adopted  by  Act  No.  828,  it  is  necessary  for  the  plaintiff  to 

(«)  8  It.  L.R.  (d)  20  Q.B.D.  120. 

W  6  Ir.  L.B.  445.  («)  9  Ch.  D.  259. 

(e)  19  (I.B.D.  519.  (/)  9  C.B.  194. 


Digitized  by 


Google 


5  SUPREME  COURT:  VICTORIA.  [V.  L.  R. 

1889  prove,  in  an  action  of  contract  against  a  married  woman,  that  she 

.Trb  Colokial  was  entitled  to  separate  estate  when  she  entered  into  the  contract 
^'  sued  upon.     It  is  said  that  she  is  not  liable  under  the  contract 

^^^  unless  so  entitled.  It  may  be  assumed  that  our  Court  would  put 
A' Beckett,  J,  the  same  construction  upon  the  corresponding  section  of  our  own 
Act,  and  the  plaintiff,  in  the  present  case,  seems  to  recognise  the 
necessity  of  evidence  upon  the  subject  by  filing  an  affidavit  in  which 
the  accountant  of  the  bank  states  that  he  has  been  informed,  and 
believes,  that  the  defendant  had  separate  estate  when  she  entered 
into  the  guarantee.  He  does  not  give  the  name  of  his  informant, 
or  the  grounds  of  his  belief.  Treating  the  possession  of  separate 
property  as  essential  to  the  plaintiff's  right  to  recover  against  the 
defendant,  it  cannot  be  said  that  facts  verifying  the  cause  of  action 
have  been  sworn  to  positively.  The  affidavit  is  of  mere  hearsay, 
without  anything  to  show  that  the  deponent's  belief  has  any  reason- 
able foundation.  The  affidavit  does  not  comply  with  r.  8  of  Order 
XXXVJJl.  If  judgment  were  entered  for  the  plaintiff  on  such  an 
affidavit  the  defendant  would  be  deprived  of  the  advantage  which 
she  possesses,  according  to  the  English  decisions,  of  putting  the 
plaintiff  to  proof  of  this  fact  as  part  of  his  case.  The  affidavit  of  the 
accountant  cannot  be  regarded  as  legally  admissible  evidence  on  the 
subject.  If  the  action  were  being  tried,  and  he  said  in  the  witness 
box  that  he  had  been  informed,  and  believed,  that  the  defendant 
had  separate  estate,  that  would  not  be  affirmative  evidence  which 
the  defendant  would  be  called  upon  to  rebut  by  denial.  A  material 
fact  would  not  be  proved,  and  the  defendant  would  be  entitled  to 
judgment.  I  therefore  think  that  the  defendant  may  now  rely  on 
the  absence  of  evidence  on  this  subject  as  good  cause  against 
shutting  her  out  from  defending.  If  I  were  to  allow  the  summons 
I  should  be  shifting  the  onus  of  proof.  I  refuse  the  application, 
the  plaintiff  to  abide  its  own  costs  thereof ;  the  defendant's  costs  to 
be  her  costs  in  the  action. 

Solicitors  for  plaintiff :  Moule  dt  Seddon. 

Solicitors  for  defendant :  Cmjp,  Lewis  Jt  Hedderwick. 

W.  H.  M. 
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[IN  CHAMBERS.]                                                              1^ 
"■                              ■"                                                             Jbi.  28. 
SINCLAIR.  TURPIN  &  LUND  v.  NAYLOR.  

FrmeHee^BmUtof  Supreme  Court  1884— Orrf#r  XVL,  r.  2'-Siib9tUuHon  ofpartiei     ^'^*^^^»  ^' 

to  an  action — Notice. 

Where  it  is  songht  to  strike  out  the  name  of  a  plaintiff  in  an  actioni  and  to  have 
bim  joined  as  a  defendant,  it  is  necessary  to  serve  such  plaintiff  with  notice  of  the 
application. 

This  was  an  application  made  on  behalf  of  two  of  the  plaintiffs, 
Sinclair  and  Tnrpin,  to  have  the  name  of  the  third  plaintiff,  Lund, 
stmck  out,  and  to  have  him  made  defendant. 

The  solicitor  for  the  plaintiffs,  Sinclair  and  Tni^in,  to  support 
the  application — This  order  may  be  made  according  to  the  practice 
laid  down  in  Daniels'  Ch.  Prac.  (6th  ed.),  p.  263. 

CoUrham  to  oppose — The  application  is  made  by  the  wrong 
person.  If  a  party  be  joined  as  a  co-plaintiff,  he  himself  is  the 
only  person  who  can  allege  that  he  is  improperly  joined.  There 
was  no  appearance  for  the  plaintiff  Lund,  and  no  affidavit  of 
sendee  of  notice  of  this  application  upon  him,  and  in  his  absence 
this  order  cannot  be  mad,e. 

a'Beckbtt,  J.  An  action  was  commenced  on  behalf  of  three 
people  alleged  to  have  been  deceived,  and  now  it  is  sought  to  bring 
another  action,  saying  that  two  of  these  persons  were  deceived,  and 
that  one  of  the  parties  originally  alleged  to  have  been  deceived  is  in 
reality  the  deceiver.  I  think  that  this  proceeding  is  cumbrous  and 
undesirable.  It  would  be  better  to  stop  this  action  and  to  bring 
another.  The  plaintiff  Lund  was  not  served  with  notice  of  this 
application,  and  upon  that  ground  I  now  dismiss  the  summons. 

Solicitor  for  plaintiffs :  Hopkins. 

Solicitors  for  defendant :  Cuthbert,  Hamilton  d  Wynne. 

w.  H.  M. 
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F.O.  In  thb  Matter  of  thb  Applicatiok  ov  JOHNSON,  Abticibd  Clbbk. 

,ggQ  Articled  clerk — FiUnff  of  articles — Duty  ofsolieUor. 

March  4,  26.  There  is  aa  obligation  express,  as  well  as  implied,  cast  upon  a  solicitor  when  he 

has  received  fees  from  a  derk  articled  to  him,  to  give  the  necessary  assistance  to 
snch  clerk  to  enable  him  to  fulfil  all  the  conditions  requisite  for  his  admission  as  a 
solicitor. 

Application  for  leaye  to  file  articles  of  clerkship  nunc  pro  time. 

This  was  an  application  for  leave  to  file  articles  of  clerkship  nunc 
pro  tunc.  The  facts  material  to  this  report  appear  in  the  judgment 
of  the  Court. 

Hood  for  the  applicant. 

The  judgment  of  the  Court  [Higinbotham,  C.J.,  Eebfebd 
and  a'Bbokett,  JJ.]  was  delivered  by  Higinbotham,  C.J.  An 
application  was  made  for  leave  to  file  articles  of  clerkship,  and  the 
due  execution  thereof,  on  the  prothonotary  nunc  pro  ttmc.  By  the 
87th  rule  of  ReguUe  Oeneralea  of  15th  October  1887,  these 
articles  must  be  filed  within  six  months  after  their  execution  in  the 
prothonotary's  oflSce.  The  articles  were  dated  from  the  10th  February 
1885,  and  the  affidavits  show  that  they  were  not  filed  within  six 
months  after  the  time  for  so  doing.  The  applicant  entered  into  his 
articles  on  the  10th  February  1885,  to  John  Stewart,  a  solicitor  of 
this  Court.  It  appears  from  the  affidavit  of  the  father  of  the  articled 
clerk,  and. from  the  affidavit  of  the  solicitor,  that  these  articles  were 
left  with  the  solicitor  on  the  day  of  the  date  thereof,  and  ''he 
undertook  and  promised  that  he  would  do  everything  else  that  was 
necessary  to  be  done  relating  to  the  articles  of  clerkship."  These 
words  are  somewhat  obscure,  and  may  be  intended  to  express  a 
doubt  as  to  the  obligation  of  the  solicitor  to  do  what  was  necessary 
for  the  purpose  of  enabling  the  clerk  to  comply  with  the  rules  of 
the  Court.  It  appears  that  this  clerk  had  it  not  in  his  power  to 
file  these  articles,  for  they  were  handed  to  the  solicitor,  and  he  kept 
them.  The  clerk  appears  to  be  free  from  all  blame,  inasmuch  as 
it  was  out  of  his  power  to  do  that  which  the  rules  required.  It 
was  clearly  the  duty  of  the  solicitor  in  this  case  to  have  enabled 
the  clerk  to  comply  with  this  rule.     In  all  cases  of  this  kind  the 


Digitized  by 


Google 


VOL.  XV.]  LII  k  LIII  VICT.  9 

derk,  or  the  friends  of  the  clerk,  are  entitled  to  look  to  the  solicitor  ^'C- 

for  assistance  and  guidance,  and  help  in  complying  with  the  rules  1889 

of  the  Court.     The  clerk  is  fresh  from  school,  and  has  not  yet  ]~ 

entered  upon  the  study  which  the  solicitor  engages  to  supply  to  Johksok. 
him,  and  it  is  not  to  he  reasonably  expected  that  either  the  clerk  Higinhotkam.CJ. 
or  his  parent  should  give  active  and  intelligent  thought  to  the 
eompliance  with  all  the  necessary  steps  and  rules  for  his  admission. 
It  is  proper,  we  think,  to  express  our  opinion  of  the  duty  which  lies 
upon  the  solicitor  who,  having  received  a  fee  for  the  instruction  of 
the  clerk,  enters  into  the  implied,  as  well  as  express,  obligation  to 
give  all  necessary  assistance  to  the  clerk  in  order  to  enable  him  to 
fdlfil  the  conditions  upon  which  he  can  practise.  In  this  case  the 
clerk  had  it  not  in  his  power  to  comply  with  the  rule,  and  the 
solicitor  took  no  steps  to  enable  him  to  comply  therewith.  Solicitors 
are  supposed  to  know,  and  ought  to  know,  the  rules  of  the  Court, 
and  we  think  they  ought  to  assist  the  clerks  to  comply  with  the 
rales  in  all  matters  connected  with  their  admission.  In  this 
case  the  application  will  be  granted,  and  in  view  of  the  circum- 
stances of  this  case,  it  will  be  granted  without  any  condition.  The 
order  of  the  Court  will  be  that  the  applicant  be  allowed  to  file  now 
his  articles  of  clerkship  as  required  by  rule  87  as  from  the  day  on 

which  they  ought  to  have  been  filed. 

w.  H.  M. 


HUSSEY  c.  BANK  OP  AUSTRALASIA.  1888 

UJM^Letten   N.P.F.    written  on  promissory  note — Privilege— Statements   made  ^^^      ' 

hank  fide  in  the  ordinary  course  of  business.  A*  Beckett,  J, 

The  pUuntiff  gave  a  promissory  note  to  B.,  making  it  payable  sfc  the  defendant 
Bank,  where  he  had  an  account ;  he  snbseqaently  altered  the  note  by  writing  the 
word  "Royal"  before  the  words  **  Bank  of  Australasia,"  thus  making  it  payable  at 
the  Royal  Bonk  of  Aostralasia.  The  alteration  was  not  noticed  by  the  person  into 
whose  hands  it  came,  and  the  note  was  presented  at  the  defendant  Bank.  The 
defendant  Bank  did  not  notice  the  alteration,  and  as  the  plaintiff's  account  was  much 
leM  than  the  amount  of  the  note,  the  words  N.P.F.  were  written  on  the  back  of  the 
note.    The  pbuntiff  sued  the  defendant  for  libel. 

Mdd,  the  statement  was  made  bond  fide,  and  in  the  ordinary  course  of  business 
ud  WIS  priyileged. 

Action  for  libel. 

This  was  an  action  tried  before  A*Beckett,  J.,  in  which  George 
Henry  Cleland  Hussey,  a  civil  servant,  engaged  in  the  department 
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HUSBBT 
V, 

Bank  op 

austbalasia. 

A'Btckett,  J, 


of  the  engineer-in-chief  at  the  Victorian  Railways,  sued  the  Bank 
of  Australasia  for  wrongfully  and  negligently  marking  the  letters 
"  N.P.F.  "  on  the  back  of  a  cheque  which  the  plaintiff  had  drawn, 
and  which  by  mistake  had  been  presented  to  the  ''  Bank  of  Aus- 
tralasia," the  defendant,  instead  of  to  the  "  Royal  Bank  of 
Australasia."  On  the  25th  February  1888,  the  plaintiff  made  a 
promissory  note  for  222.  10«.  8d.,  payable  six  months  after  date  at 
the  Bank  of  Australasia,  which  was  endorsed  "  without  recourse  " 
by  Messrs.  Gemmell,  Tuckett,  &  Co.,  the  payees,  and  given  to  the 
Victorian  Land  Company.  During  the  currency  of  the  note  the 
plaintiff,  with  the  consent  of  the  holders,  made  an  alteration  in  it 
making  it  payable  at  the  Royal  Bank  of  Australasia.  The  note 
was  sent  to  the  Commercial  Bank  for  collection,  and  was  presented 
by  it  in  due  course  to  the  Bank  of  Australasia,  the  defendant, 
where  the  plaintiff  happened  to  have  an  account.  The  clerk  at  the 
Bank  of  Australasia  returned  it,  with  the  letters  "  N.P.F."  on  it, 
and  this  constituted  the  libel  complained  of,  as  it  was  alleged  that 
it  was  meant  that  the  plaintiff  had  made  the  note  payable  at  the 
defendant's  bank,  and  had  not  provided  for  it.  At  the  trial  the  jury 
found  that  the  defendant  was  guilty  of  negligence  in  treating  the 
promissory  note  as  payable  at  its  bank ;  but  that  the  plaintiff's  own 
negligence  necessitated  exceptional  care  on  the  part  of  the  bank  to 
avoid  making  a  mistake.  They  assessed  the  damages  for  the 
plaintiff  consequently  at  one  shilling.  The  defendant  moved  for 
judgment  in  pursuance  of  leave  reserved. 


Leon  and  Amess  for  the  plaintiff. 
Madden  and  Mitchell  for  the  defendant. 


Cur.  adv.  vuU. 


a'Beoeett,  J.  This  is  an  action  for  libel  altogether  novel  in 
its  circumstances.  The  libel  consisted  of  the  letters  "  N.P.F." 
written  by  a  clerk  employed  in  the  Bank  of  Australasia,  on  the  back 
of  a  promissory  note  for  22L  10^.  8(2.  given  by  the  plaintiff,  which 
was  presented  to  the  Bank  of  Australasia  in  mistake  for  the  Royal 
Bank  of  Australasia.  The  letters  "N.P.F."  mean  "not  provided 
for,"   and  were  equivalent  to  an   assertion   that  funds  were  not 
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available  to  meet  the  note  at  the  bank  at  which  it  was  payable.  ^889 

The  plaintiff  had,  in  fact,  sufficient  funds  available  at  the  Boyal  Hubbby 
Banly  but  had  not  sufficient  at  the  Bank  of  Australasia.  The 
mistake  arose  through  the  carelessness  of  the  plaintiff.  Hussey 
bought  land ;  he  gave  a  promissory  note  for  part  of  the  purchase  A"  Beckett,  j. 
money,  making  it  payable  at  the  Bank  of  Australasia.  He  after- 
wards wished  to  make  it  payable  at  another  bank,  and  was  allowed 
to  alter  the  note  by  writing  the  word  "Royal"  before  the  words 
"Bank  of  Australasia,"  but  he  wrote  it  in  such  a  way  that  the 
alteration  was  not  observable  without  close  inspection.  The  Com- 
mercial Bank,  with  whom  the  note  was  lodged  for  collection,  did 
not  observe  the  alteration,  and  presented  the  note  at  the  Bank  of 
Australasia.  The  Bank  of  Australasia  did  not  observe  the  altera- 
tion, and  the  plaintiff,  having  an  account  there  which  was  in  credit 
for  less  than  the  amount  of  the  note,  wrote  "  N.P.F."  on  the  back 
of  it.  The  mistake  .was  at  once  corrected  by  the  persons  interested, 
and  the  plaintiff  did  not  discover  what  the  Bank  of  Australasia  had 
done  until  after  the  note  had  been  paid.  Thinking,  then,  that  the 
discovery  might  be  made  profitable,  he  brought  this  action  against 
the  Bank  of  Australasia,  charging  it  with  falsely  and  maliciously 
writing  and  publishing  of  and  concerning  him  the  letters  "N.P.F.," 
whereby  he  had  been  greatly  injured  in  credit,  reputation,  and 
character,  for  which  he  claimed  2502.  damages.  In  answer  to 
questions  sent  to  the  jury,  they  found  that  the  bank  had  been 
gailty  of  negligence,  but  that  the  plaintiff's  own  negligence  neces- 
sitated exceptional  care  on  the  part  of  the  bank  to  avoid  making  the 
mistake,  and  they  assessed  his  damages  at  Is.  It  was  argued  for 
the  plaintiff  that  contributory  negligence  was  no  answer  to  an 
action  for  libel,  and  that  the  plaintiff  was  entitled  to  judgment  for 
his  shilling.  The  defendant  contended  that  the  letters  "  N.P.F." 
were  written  under  circumstances  which  constituted  a  privileged  occa- 
sion, and  that  therefore  the  writing  was  not  actionable,  and  that  the 
defendant  was  entitled  to  judgment.  The  writing  seems  to  me  well 
within  the  principle  which  protects  statements  injurious  in  their 
consequences,  but  made  without  malice  in  the  course  of  business, 
instances  of  which  will  be  found  collected  in  Odgers  on  Lihel 
(2nd  ed.),  under  the  heading  of  ''  Statements  necessary  to  pro- 
tect defendant's  private  interest."    "  Any  one,"  says  Lord  Denman 
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1889 

HVSSET 

V. 

Hank  op 
Australasia. 

A'BeeJcett,  J, 


in  the  case  of  Tuson  v.  Evans  (a),  "in  the  transaction  of  busi- 
ness with  another  has  a  right  to  use  language  hond  fide  which  is 
relevant  to  that  business,  and  which  a  due  regard  to  his  own 
interest  makes  necessary,  eyen  if  it  should  directly  or  by  its  conse- 
quences be  injurious  or  painful  to  another ;  and  this  is  the  principle 
on  which  privileged  communication  rests/'  The  principle  has 
protected  an  unfounded  assertion  that  a  trader  has  committed  an 
act  of  bankruptcy,  and  imputations  upon  character  far  more  serious 
than  that  involved  in  the  assertion  that  funds  have  not  been  pro- 
vided for  payment  of  a  promissory  note.  The  defendant  here  did 
not  volunteer  the  statement  which  is  treated  as  libellous,  but  made 
it  in  giving  the  ordinary  explanation  for  not  satisfying  a  demand 
for  payment  made  in  the  ordinary  course  of  business.  It  is  true 
that  if  the  writing  supposed  to  contain  the  demand  had  been  caxe- 
fuUy  examined,  the  defendant  would  have  found  that  it  was  made 
upon  another  bank,  and  would  have  declined  to  pay  for  that  reason, 
and  not  for  the  reason  assigned ;  but  this  should  not  deprive  it  of 
the  protection  to  which  it  would  have  been  entitled  had  the  demand 
been  properly  made  upon  it,  and  it  had,  by  hond  fide  mistake, 
declined  to  pay,  and  written  "  N.P.F."  on  the  back  of  the  note. 
Though  the  refusal  to  pay  would  be  actionable,  the  writing  of  the 
letters  objected  to  would  be  privileged,  as  I  hold  the  writing 
to  have  been  in  the  present  case.  For  these  reasons  I  give  judg- 
ment for  the  defendant,  with  costs. 


Judgment  for  defendant,  with  costs. 

Solicitor  for  plaintiflf :  Reed. 

Solicitors  for  defendant :  Klingender,  Dickson  d  Kiddle. 


W.  H.  M. 


(a)   12A.  &E.  733. 
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NETTLETON  v.  MOLINEAUX.  P.O. 

Aetion  ogainH  executor — Devise  of  land  subject  to  payment  of  all  debts.  1 889 

Under  an  agreement  to  purchase  land  A  paid  50/.  deposit,  undertaking  to  pay  ' 

the  balance  by  giving  bis  promissory  notes,  which  were  endorsed  by  B.  A  died, 
devising  to  B  the  land  under  the  following  bequest : — "  After  payment  of  all  my  jnst 
debts,  faneral  and  testamentary  expenses,  I  give,  devise,  bequeath,  unto  B  all  the 
estate,  right,  title,  and  interest  of  which  I  am  now  possessed  or  entitled,  or  shall 
hereafter  become  possessed  or  entitled  in  and  to."  When  the  notes  became  due  they 
were  paid  by  B  as  the  endorser.  The  personalty  of  the  testator  was  sufficient  to 
pay  all  his  debts,  including  the  amounts  of  these  promissory  notes.  B  now  sued  the 
executor  for  the  amount  of  the  notes  paid  by  her. 

Reld,  that  the  devise  did  not  operate  as  an  assignment  of  the  testator's  contract 
for  the  purchase  of  the  land,  and  that  B  was  entitled  to  recover  the  amount  of  the 
promissory  notes  from  the  executor. 

Special  Case  stated  under  sec.  9  of  Act  No.  844. 

This  was  a  special  case  stated  by  Judge  Ghomley  in  an  action 
brought  by  the  plaintiff  against  the  executor  of  the  will  of  Joseph 
Bochfort,  upon  promissory  notes  made  by  Bochfort  and  endorsed 
and  paid  by  the  plaintiff.  The  following  were  the  facts  stated  in 
the  special  case : — By  an  agreement  for  the  purchase  of  certain  land 
made  in  September  1885,  made  between  Rochfort  and  Thomas 
Tatchell,  Bochfort  paid  60^.  as  deposit,  the  balance  being  covered 
by  promissory  notes  made  by  Bochfort  and  endorsed  by  the  plain- 
tiff. In  June  1886  he  made  his  will  containing  inter  alia  the 
following  clause  "  .  .  .  .  after  payment  of  all  my  just  debts, 
fimeral  and  testamentary  expenses,  I  give,  devise,  and  bequeath  unto 
Annie  Douglas"  (the  plaintiff  in  this  action)  ''all  the  estate,  right, 
title,  and  interest  of  which  I  am  now  possessed  or  entitled,  or  shall 
hereafter  become  possessed  or  entitled  in  and  to  .  .  .  ."  Here 
followed  the  description  of  the  land,  the  subject  matter  of  the 
above-mentioned  agreement.  Bochfort  died  in  June  1886.  The 
plaintiff  had  endorsed  and  paid  the  notes  in  the  agreement  referred 
to,  and  was  the  holder  of  them  as  claimed  in  the  plaint.  The 
personalty  was  sufficient  to  discharge  all  debts,  claims,  and  liabili- 
ties upon  and  against  the  estate,  including  the  promissory  notes 
sued  on.  The  defendant  put  in  as  a  set-off  a  number  of  expenses 
paid  for  by  him,  but  not  including  the  amounts  of  the  promissory 
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F.o.  notes.     The  one  question  upon  which  the  case  was  argued  was — 

1889  ''  Is  ^^^  plaintiff  entitled,  upon  the  construction  of  the  will,  to 

recover  upon  the  notes  sued  upon  ?  " 


Nbttebtoh 

V. 
MOUVBAITX. 


Topp  (with  him  Hayes)  for  the  plaintiflF — The  land  was  devised 
subject  to  the  payment  of  all  debts  and  charges  against  the  whole 
estate ;  these  promissory  notes  were  undoubtedly  debts,  and  as  it  is 
admitted  that  the  personalty  is  sufficient  to  discharge  all  debts 
against  the  estate,  including  these  notes,  the  plaintiff  is  entitled  to 
call  upon  the  executor  to  repay  her  the  amount  she  has  paid  as 
endorser  :  Harwood  v.  Oglander  (a)  was  referred  to. 

Higgins  for  the  defendant — ^According  to  the  construction  of  the 
will  in  the  ordinary  sense  of  the  word  therein  used,  it  is  plain  that 
the  devisee  was  to  take  the  land,  subject  to  the  burdens  existing  with 
respect  to  it.  The  plaintiff  was  to  stand  in  the  testator's  shoes 
and  take  his  interest  in  the  land,  and  that  interest  would  include 
the  burden  of  paying  these  promissory  notes.  The  testator's  interest 
in  the  land  was  subject  to  the  payment  of  these  notes,  and  as  the 
plaintiff  takes  this  interest  she  must  pay  the  notes.  The  testator's 
contract  of  sale  is  assigned  to  the  plaintiff.  The  express  words  of 
the  will  break  through  the  ordinary  rule,  which  would  otherwise 
have  applied,  as  to  the  payment  of  all  these  debts  out  of  the 
personalty.  Counsel  referred  to  Dart  on  Vendors  and  Purchasers, 
288,  284,  285  ;  Evans  v.  Cocker  am  (6). 

Per  Curiam  [Higinbotham,  C.J.,  Kerferd  and  a'Beokett, 
JJ.]  We  think  that  upon  the  terms  of  this  will  the  plaintiff  is 
entitled  to  recover  the  amount  sued  for.  It  has  been  contended 
that  the  terms  of  the  devise  to  the  plaintiff  in  this  case  operate  as 
an  assignment  of  the  testator's  contract,  and  not  as  a  devise  of  the 
land,  the  complete  interest  in  which  did  not  then,  nor  at  the  time 
of  death,  vest  in  the  testator.  We  do  not  think  that  these  words, 
though  strictly  construed,  control  the  operation  of  the  previous 
words,  by  which  admittedly  the  personal  estate  of  the  testator 
becomes  liable  for  the  payment  of  all  his  just  debts.  There  can  be  no 
doubt  that  the  payment  by  the  plaintiff  of  these  promissory  notes  as 

(a)  8  Ves.  p.  124.  (4)  1  Col.  428. 
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endorser  were  paymentB  which,  when  made,  became  debts  due  either 
by  the  testator  or  after  his  death  by  his  execator  to  the  plaintiff. 
They  were  debts  payable  out  of  the  personalty,  and  they  were  debts 
which  the  executor  was  bound  to  pay.  \Ve  therefore  answer  the 
question  in  the  affirmative,  the  costs  of,  and  occasioned  by,  the 
hearing  of  this  special  case  to  be  paid  by  the  defendant. 

Solicitor  for  plaintiff:  ConneUy. 
Solicitor  for  defendant :  Lamont. 

W.  H.  M. 


P.O. 

1889 

Nbttlbtov 

V, 
MOLINBAUX. 


REGINA  V.  LYONS. 

ttudice — Criminal  Law — Evidmtc€  of  child  of  tender  yeare — Siffhi  of  jprieoner^e 
eouneel  to  erose-esamine  as  to  ehild*9  capacity  to  give  evidence. 

At  the  trial  of  a  prisoner  for  assaulting  a  child  under  the  age  of  twelve,  a  child 
of  eight  was  placed  in  the  witness-box.  Before  she  was  sworn,  the  judge  asked  her 
whether  she  understood  the  nature  of  an  oath,  to  which  the  child  replied  in  the 
negative;  but  upon  further  questions  being  put  by  the  judge,  she  said  that  she 
believed  if  she  told  an  untruth  she  "  would  go  into  everlasting  fire."  Counsel  for 
the  prisoner  then  sought  to  cross-examine  her  further  as  to  her  competency  to  give 
evidence,  but  upon  objection  being  taken,  the  judge  refused  to  allow  such  cross- 
examination.  After  the  examination  in  chief  of  the  child  had  closed,  counsel  for  the 
prisoner  put  the  following  question  : — "  Do  you  understand  the  nature  of  an  oath  ?" 
The  ibswer  given  was  :  "  No." 

Eddy  that  tlus  question  and  answer  furnished  no  reason  for  withdrawing  the 
CTidenoe  of  the  child  from  the  consideration  of  the  jury. 

Eeld  alto,  that  it  is  the  duty  of  the  judge  to  determine  whether  a  child  is  competent 
to  giTe  evidence,  and  counsel  has  no  right  to  cross-examine  the  witness  before  she  is 
iwon  in  order  to  teet  her  competency  to  give  evidence. 


F.O. 

1889 
March  1. 


Special  Gasb. 

This  was  a  special  case  reserved 'hy  A'Beckett,  J.,  on  the 
trial  of  Michael  Lyons,  on  a  charge  of  assaulting  a  girl  under 
twelve  years  of  age.  The  first  witness  called  was  the  girl  upon 
whom  the  assault  was  charged  to  have  been  committed.  According 
to  the  evidence  of  her  mother,  she  would  be  nearly  eight  years  of 
age.  The  judge  questioned  her  before  the  oath  was  adminis- 
tered as  to  her  understanding  the  meaning  of  taking  the  oath. 
At  first  she  did  not  appear  to  understand,  but  her  replies  to 
questions  put  by  him  ultimately  satisfied  him  that  she  had 
neeived  soiSle  religious  instruction,  and  that  she  believed  she 


Digitized  by 


Google 


16  SUPREME  COURT:  VICTORIA.  [V.  L.  R. 

P«o-  would  be  punished  by  going  to  a  place  of  everlasting  fire  after  her 

1889  death  if  she  said  what  was  untrue.    He  considered  her  understanding 

Bbqina        ^^  ^^^^  ^^^  ^*®  about  to  do  sufficient  to  allow  of  the  oath  being 
«•  properly  administered.     At  the   conclusion   of   her  examination 

by  the  prosecutor  for  the  Crown,  counsel  for  the  prisoner  asked 
her  the  following  question  : — "  Little  girl,  do  you  know  the 
nature  of  an  oath  ?"  To  which  she  replied:  **  No."  Counsel  then 
stated  that  he  should  ask  her  no  further  questions,  and  should 
insist  that  her  evidence  should  be  withdrawn  from  the  jury.  No 
further  questions  were  asked  hc^r.  In  summing  up,  the  judge  told 
the  jury  that  he  should  not  ask  them  to  reject  the  child's  eyidence, 
as  he  did  not  think  that  her  answer  to  the  prisoner's  counsel  showed 
that  her  taking  the  oath  had  been  without  meaning  to  her,  or  had 
had  no  effect  upon  her,  but  that  he  should  reserve  for  the  Full 
Court  the  point  of  law  as  to  whether  her  reply  to  the  question  made 
her  evidence  legally  inadmissible.  The  jury  convicted  the  prisoner 
on  this  and  other  evidence,  but  without  the  child's  evidence  there 
was  no  case  to  go  to  the  jury.  The  question  for  the  determination 
of  the  Full  Court  was  whether  the  judge  should  have  withdrawn 
the  child's  evidence  from  the  jury  by  reason  of  the  question  and 
answer  above  set  out.  At  the  hearing  of  the  special  case,  at  the 
request  of  the  prisoner's  counsel,  other  facts  were  added  to  the  case 
to  the  effect  that  when  the  judge  was  asking  questions  from  the 
child  to  satisfy  himself  of  her  competency,  counsel  desired  to  ask 
her  other  questions,  but  on  the  Crown  Prosecutor  objecting,  the 
judge  declined  to  allow  the  questions. 

Fisher  for  the  prisoner — ^Every  witness  must  be  sworn,  and  the 
mere  swearing  upon  a  book  is  not  really  taking  an  oath.  The  judge 
at  the  trial  should  have  permitted  counsel  to  cross-examine  in  order 
to  thoroughly  test  the  competency  of  the  witness.  Objections  as 
to  competency  may  be  taken  at  any  tin^e  :  Stone  v.  Blackburn  (a). 

C.  A.  Smyth  for  the  Crown — The  judge  at  the  trial  is  in  duty 
bound  to  satisfy  himself  that  a  witness  tendered  for  the  purpose  of 
giving  evidence  is  competent  so  to  do.  Counsel  has  no  right  at 
that  stage  to  interpose  ;  if  the  judge  is  satisfied,  that  is  all  that  is 

(a)  1  Esp.  37. 
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necessary :  Taylor  on  Evidence  (8th  ed.),  1170;  Reg.  v.  Holmes  (ft).  f.o. 

It  IB  not  necessary  that  the  witness  should  understand  the  nature  of  an  xssg 

o*th  so  long  as  he  avows  a  belief  in  a  future  state  of  punishment  r^I^^ 

or  reward.  «». 
Counsel  referred  to  Omickund  v.  Barker  {c) ;  Reg.  v.  Oibson  (d). 

PsB  Gtteiam   [Hioinbotham,  G.J.,    Eerfbbd  and  a'Beoeett, 
JJ.] .     The  question  raised  by  this  case  is  whether  the  learned  judge 
ought  to  have  withdrawn  from  the  jury  the  evidence  of  a  witness, 
who  was  a  child  under  twelve  years  of  age,  by  reason  of  a  certain 
qnestion  set  out  in  the  case.     The  question  was  put  at  the  con- 
clusion of  the  evidence  in  chief  of  the  witness  who  had  been  sworn. 
The  question  was :  **  Little  girl,  do  you  know  the  nature  of  an 
oath  ?  •'      To  which  the  answer  was    "  No."     We  entertain  no 
doubt  that  this  question  and  answer  famish  no  reason  for  the 
withdrawal  of  the  child's  eyidence  from  the  consideration  of  the 
jury.      The  question,  and  also  the  proper  answer  to  it,  involved 
difficulties     which    many    adults    find    grave    and     perplexing. 
The  question  furnishes  no  sufficient  or  adequate  test  of  the  com- 
petency of  a  child  of  tender  years  to  give  evidence  in  either  civil 
or  criminal  cases.     A  second  point  has  been  introduced  into  the 
case  with  the  permission  of  the  judge  who  stated  the  case.     It 
applies  to  a  different  part  of  it.     It  appears  that  when  the  child 
was  called,  the  judge  whose  duty  alone  it  was  to  hear  and  determine 
whether  the  witness  was  competent,  put  to  the  witness  appropriate 
and  suitable  questions  for  the  purpose  of  arriving  at  an  opinion 
whether  the  child  understood  the  nature  of  the  form  and  the 
substance  beneath  the  form  which  was  to   be   applied  to  her. 
Having  asked  these  questions  and  received  answers,  which  the 
judge  thought  justified  him  in  allowing  the  child  to  be  sworn, 
counsel  for  the  prisoner  interposed,  and  asked  to  be  allowed  to  ask 
her  questions.      The  prosecutor  for  the  Crown  objected  to  the 
cross-examination  of  the  witness,  and  the  judge  refused  to  allow 
the  cross-examining  question  to  be  put  at  that  stage  of  the  case. 
We  think  that  the  refusal  to  allow  these  questions  to  be  put  at 
such  a  stage  furnishes  no  reason  for  doubting  the  competency  of 

(h)  2  F.  &  F.  788.  (o)  1  Sm.  L.C.  826.  [d)  18  Q.aD.  637. 

VJi.B^  VoL  XV.  B 
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F.o.  the  witness,  and  does  not  inyalidate  the  testimony  of  the  child. 

1889  The  competency  of  the  witness  is  a  question  to  be  determined  by 

Rboina        ^^®  J^^S®  *^  ^®  ^rial  in  civil  as  well  as  in  criminal  cases ;   and 

V.  while  it  is  proper  and  nsnal  that  the  judge  should  receive  suggestions 

Lyons* 

from  prisoner's  counsel,  that  either  from  tender  years  or  any  other 

cause  it  would  be  expedient  that  he  should  satisfy  himself  that  the 
witness  proposed  to  be  sworn  is  a  competent  witness,  yet  aU  such 
suggestions  are  offered  by  counsel  as  a  friend  of  justice,  as  amicus 
curia,  rather  than  as  standing  in  the  position  of  the  accused  person 
and  claiming  to  exercise  a  right  on  his  behalf.  No  authority  has 
been  shown,  and  we  are  aware  of  no  authority  to  show  that  it  is  the 
right  of  any  accused  person  to  interpose  and  cross-examine  a 
witness  proposed  to  be  sworn  with  the  view  of  showing  that  the 
witness  is  not  competent.  The  question  whether  a  witness  is 
competent  or  not  is  undoubtedly  for  the  Court  and  not  for  the  jury. 
These  additional  facts  raise  a  question,  no  doubt,  of  some 
importance  and  proper  to  be  settled,  but  there  seems  to  be  a  want  of 
authority  upon  that  question,  and  that  want  is  probably  the  result 
of  uniformity  of  practice.  Undoubtedly  it  has  been  the  practice  to 
'  treat  these  questions  as  questions  to  be  put  by  the  Court,  and  as 

interrogatories  administered  merely  to  satisfy  the  mind  of  the  Court, 
and  not  in  exercise  of  a  right  of  the  party.  We  think,  therefore, 
that  neither  these  additional  facts  now  introduced,  nor  the  question 
in  the  case  itself,  present  any  ground  of  objection  to  the  admis- 
sibility of  this  child's  evidence,  that  the  evidence  was  legally 
admissible,  and  that  the  judge  exercised  a  sound  discretion  in 
refusing  to  withdraw  such  evidence  by  reason  of  the  question  and 
answer. 

Conviction  confirmed. 

Solicitor  for  the  Crown  :  Sandford,  Acting  Crown  Solicitor. 

w.  H.M. 
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March  6,  7. 


EOTHWELL  v.  MURPHY.  F.O. 

SAME  ».  BOKEESLEY.  

SAME  V.  PINNANE.  ^}^'^ , 
SAME  V.  PARISH. 

«  Tie  Babbii  8ttppre$sion  Act  1880"  {No.  ^Z)—Firtt  SehedMle—Form  of  Notice— 
Act  No.  721,  9.  %— Service  of  Notice— Act  No.  818,  te.  15,  24. 

Under  tbe  Babbit  Sappreasion  Acts  a  form  of  notice  to  destroy  rabbits  given  to 
tbe  owner  or  occupier  of  land  is  sufficient  if  it  convey  to  him  reasonable  and  correct 
mformation  as  to  the  property  aifected  by  the  notice.  Tbe  mere  omission  to  state 
the  "acreage/*  as  provided  in  the  form  in  the  schedule,  does  not  invalidate  the 
notice. 

Tbe  provinons  of  sec.  2  of  Act  721  are  mandatory,  and  the  notice  must  be  in 
writing,  and  the  date  of  the  service  must  be  fixed  by  one  of  the  methods  prescribed 
by  the  section. 

Ordbb  nisi  to  review  decision  of  justices. 

BOTHWELL  c.  BfUBPHT. 

This  was  an  order  nisi  to  review  the  decision  of  the  justices  at 
St.  Amaud.  A  summons  was  taken  out  by  the  rabbit  inspector 
against  the  defendant  for  neglecting  to  take  reasonable  and  diligent 
steps  to  destroy  the  rabbits  on  his  property.  The  notice  given  by 
the  inspector  was  in  the  form  given  in  the  first  schedule  to  **  The 
Rabbit  Suppression  Act  1880"  (No.  688),  which  is  sufficiently 
described  as  follows : — 

*'....  require  you  to  destroy  the  rabbits  upon  the  land  occupied  or 
owned  by  yon  in  the  Iridin^']  of  tbe  [*hire\  of  [tMme  of  municipal  district^  con- 
taining abont  larea  in  aeret]  and  upon  the  adjacent  half  width  of  all  roads  bounding 
or  adjoining  the  said  land." 

The  blank  [area  in  acres]  was  left  unfilled  in  the  notice  sent 
to  the  defendant,  and  upon  objection  being  taken  that  the  notice 
was  invalid,  upon  this  ground  the  justices  dismissed  the  sum- 
mons without  hearing  any  evidence  whatsoever. 

Barrett  (Skinner  with  him)  to  show  cause — Sec.  2  of  Act 
No.  721  requires  the  inspector  to  give  notice  in  writing  ''  in  the 
form  contained  in  the  first  schedule  to  '  The  Rabbit  Suppression 
Act  1880,'  or  to  the  like  effect."  The  words  ''  to  the  like  effect " 
cannot  cover  an  omission  of  a  material  part  of  the  notice.  The 
object  of  inserting  the  acreage  is  to  enable  the  occupier  of  the  land 
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F.c.  to  identify  the  parts  infested  by  rabbits,  and  the  omission  to  give 

1888-9        the  defendant  this  means  of  identifying  the  property  in  respect  of 

RoTH^niLL     ^^^^  ^^^  order  might  be  made,  rendered  the  whole  proceedings 

»•  void.     The  notice  might  be  good  if  the  unimportant  words  were 

slightly  changed,  but  the  omission  of  important  parts  makes  it  of 

no  effect. 

[a'Bbokbtt,  J.  Acreage  will  not  identify  the  land.] 
It  may  in  many  instances,  e.g.,  where  a  man  owns  two  pro- 
perties, one  consisting  of  one  hundred  acres  and  the  other  of  two 
acres,  if  the  notice  referred  to  land  "  containing  about  two  acres," 
he  would  identify  it  as  the  smaller  block.  It  was  meant  by  the 
Legislature  as  a  means  of  identification. 

Hood  to  move  the  rule  absolute — The  notice  is  sufficient.  It 
is  "  to  the  like  effect "  of  the  form  given  in  the  schedule.  The 
effect  of  the  form  is  to  tell  a  person  that  he  is  to  destroy  the  rabbits 
on  his  land,  and  anything  which  in  effect  gives  him  this  information 
is  sufficient.  If  the  defendant  did  not  understand  from  the  notice 
what  land  was  referred  to,  he  would  not  then  be  guilty  of  the  offence 
*'  of  not  taking  reasonable  steps  to  destroy  the  rabbits,"  and  the 
justices  would  so  find.  The  question  of  the  sufficiency  of  the 
notice  for  this  purpose  was  a  matter  of  evidence,  and  the  justices 
should  have  gone  into  the  evidence.  Sec.  24  of  Act  No.  818  pro- 
vides that  no  technical  objection  shall  be  taken  as  to  any  matter  of 
form  or  procedure,  and  this  objection  is  wholly  technical. 

ROTH  WELL  f».  BOKERSLET. 
ROTH  WELL  v.  FINNANE. 

MitcheU  (Barrett  with  him)  to  show  cause — Sec.  24  does  not 
apply  to  proceedings  taken  by  the  inspector,  but  to  proceedings  by 
the  council  or  local  committee.  The  words  as  to  ^'  acreage  "  can- 
not be  ignored  altogether ;  they  were  put  into  the  form  for  some 
special  purpose  by  the  Legislature,  and  effect  must  be  given  to 
them.  **  To  the  like  effect"  does  not  mean  leaving  out  anything 
from  the  form,  but  it  means  putting  something  in  which  vnll 
answer  the  purposes  of  the  form  of  notice. 

Hood  to  show  cause. 
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BOTHWELL  «.  PARISH.  F.O. 

In  ihis    case   there    was   an    additional    objection    taken    as         1888-9 
to  the  service   of  notice.     It  appeared   that  the  notice  had  been      Borawsu. 
posted  to  the  wrong  address,  and  that  the  letter  had  never  been  *'• 

returned.  It  was  stated  in  the  affidavits  that  the  defendant  was  so 
well  known  through  the  district  that  the  notice,  though  sent  to  this 
address,  was  bound  to  reach  him.  The  magistrates  held  that  the 
service  was  insufficient,  and  dismissed  the  summons. 

Mitchell  {Barrett  with  him)  to  show  cause — The  notice  was  not 
served  in  the  mode  required  by  Statute.  The  inspector  did  not 
prove  that  he  had  sent  the  notice,  to  the  usual  or  last  known  place 
of  abode  of  the  defendant,  and  it  is  admitted  that  no  personal  service 
of  a  notice  in  writing  was  e£fected.  It  is  a  condition  precedent  to 
show  the  requirements  of  the  Act  have  been  complied  with,  and  the 
magistrates  decided  that  they  had  not  been  complied  with. 

Hood  to  show  cause — The  words  of  sec.  2  of  Act  No.  721,  which 
provides  for  the  service  of  the  notice,  are  not  mandatory  but  direc- 
tory. If  the  defendant  has  been  served  it  does  not  matter  how  it 
is  done.  The  clause  is  merely  an  enabling  clause.  The  word 
"shall"  does  not  necessarily  make  it  mandatory — it  merely  leaves 
it  at  large.  The  defendant  never  went  into  the  box  to  contradict 
the  fact  of  service,  and  in  the  absence  of  contradiction  the  service 
was  sufficiently  proved. 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  [HiaiNBOTHAM,  C.J.,  Eebfbbd  and 
a'Bsokbtt,  JJ.]  was  delivered  by  Higinbotham,  C.J.  In  each  of 
the  first  three  of  these  cases  an  information  by  the  inspector  under 
the  Babbit  Suppression  Acts  for  the  East  Biding  of  the  Shire  of 
Kara  Kara  against  the  defendants,  under  sec.  15  of  Act  No.  818, 
for  having  fiEuled  or  neglected  to  take  reasonable  and  diligent  steps 
to  promote  the  destruction  of  rabbits,  was  dismissed  by  the  justices 
in  the  Court  of  Petty  Sessions  at  St.  Amaud,  on  the  ground  that 
the  notice  served  on  the  defendants  was  insufficient.  The  alleged 
insufficiency  of  the  notice  consisted  in  the  omission  from  the  notice 
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F.G.  of  the  area  in  acres  of  the  land  on  which  the  defendant  was  required 

1888-9         ^  destroy  the  rabbits.     By  sec.  2  of  Act  No.  721  the  notice  in 

Hi  nbotha    CJ  ^^^*^°8  ^^  to  be  "in  the  form  contained  in  the  first  schedule  to 

^  *  The  Rabbit  Suppression  Act  1880/  or  to  the  like  eflfect."     We 

think  that  the  justices  were  wrong  in  holding  that  the  notice  in 
these  cases  was  necessarily  bad  because  it  omitted  to  state  the  area 
in  acres.  The  object  of  the  notice  is  to  enable  the  owner  or  occu- 
pier to  know  what  the  land  is  upon  which  he  is  required  to  destroy 
the  rabbits.  A  form  of  notice  which  conveys  to  him  reasonably 
sufficient  and  correct  information  is  sufficient.  The  liability  of  the 
owner  or  occupier  only  arises  upon  disobedience  to  the  statutory 
notice,  and  all  the  obligations  of  the  Act  depend  upon  that  notice 
sufficiently  identifying  the  land  as  to  which  the  duty  is  imposed. 
The  facts  of  the  case  may  be  such  that,  although  no  acreage  is 
mentioned,  the  justices  may  be  satisfied  that  the  owner  or  occupier 
could  have  had  no  doubt  as  to  the  land  intended  to  be  described  by  the 
notice.  On  the  other  hand,  it  is  possible  that  a  notice  in  which 
the  acreage  was  inserted  might,  having  regard  to  other  facts  as  to 
the  position  of  various  pieces  of  land,  fail  to  indicate  sufficiently 
the  land  as  to  which  the  duty  arose,  and,  if  so,  no  obligation  would 
be  created  by  such  notice.  The  question  is  one  of  fact  for  the 
justices  whether  an  owner  or  occupier  has  had  reasonably  sufficient 
information  conveyed  to  him  by  the  notice ;  and  the  justices  should 
receive  evidence,  if  tendered  to  them,  for  the  purpose  of  enabling 
them  to  determine  whether,  under  the  circumstances  of  the  case, 
and  having  regard  to  the  position  of  the  land  to  which  the  notice 
applies,  the  notice  is  or  is  not  reasonably  sufficient.  The  order  to 
review  will  be  made  absolute,  but  without  costs,  and  these  three 
cases  will  be  remitted  to  the  justices  for  hearing  with  an  intimation 
of  our  opinion.  In  the  fourth  case  of  Rothwell  v.  Parish,  a  similar 
information  is  stated  to  have  been  dismissed  on  the  further  ground 
that  sufficient  evidence  had  not  been  given  of  the  posting  of  the 
notice  to  destroy  rabbits.  The  provisions  of  the  second  section  of 
the  Act  No.  271  are,  we  think,  mandatoiy,  and  not  directory  only* 
The  notice  must  be  in  writing,  and  the  date  of  the  service  must  be 
fixed  in  one  of  the  methods  prescribed  by  the  section,  in  order  that 
the  commencement  of  the  period  of  fourteen  days,  upon  the  expiry  of 
which  the  liability  to  a  penalty  arises,  may  be  ascertained.    If  there 
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is  no  evidence  to  fix  the  time  at  which  the  fourteen  days  begin  and  f.o. 

endy  there  can  be  no  valid  service.     The  order  to  review  in  this         isis-o 
case  will  be  discharged  with  costs.  „.     ,— * 

^  Eiginboiham,C^. 

Solicitors  for  Murphy :  Skinner  <t  Hancock. 

Solicitor  for  Parish,  Eckersley,  and  Finnane :  Ford  for  Barrett. 

Solicitors  for  Bothwell :  Highett  d  McLaughlin. 

W.  H.  M. 


[IN  CHAMBERS.]  ^^^ 

March  5. 


PEACOCK  V,  WILKINS. 
Fraetice — Pleading — Action  for  slander — Denial  of  innuendo — Order  XX  F.,  r.  4. 

Wlwn,  in  mn  action  for  slander,  the  defendant  denies  that  he  spoke  the  words  as 
alleged,  hat  admits  a  portion  of  them,  and  pleads  that  such  portion  is  trne  without 
the  meaning  sought  to  be  given  to  them, 

EbU,  that  such  pleading  is  good. 

Afpuoation  by  plaintiff  to  strike  out  defence  as  being  embarrass- 
ing and  tending  to  prejudice  the  fair  trial  of  the  action.  The 
plaintiff  was  inspector  to  the  local  Board  of  Health  of  the  Gitj^  of 
CoUingwood. 

The  material  parts  of  the  pleadings  are  as  follows. — Statement 
of  claim : — 

2.  The  defendant  falsely,  and  from  express  malice  to  the  plain- 
tiff, spoke  and  published  of  the  plaintiff,  and  of  the  plaintiff  as  such 
inspector  to  the  local  Board  of  Health  of  the  City  of  CoUingwood,  the 
words  following : — "  He"  (meaning  the  plaintiff)  "  also  robbed  the 
ooxmcil  of  71.  worth  of  tools,  and  took  them  to  his  fieurm.  Blinds 
he"  (meaning  the  plaintiff)  **  took  from  the  old  library  and  used 
them." 

3.  The  defendant,  meaning  by  the  aforesaid  false  and  malicious 
words  that  the  plaintiff  had  feloniously  stolen,  taken,  and  carried 
away  tools,  the  property  of  the  council  of  the  said  City  of  CoUing- 
wood, and  had  used  his  position  of  inspector  to  enable  him  to  get 
possession  of  the  same,  and  had  feloniously  stolen,  taken,  and 
carried  away  certain  blinds,  the  property  of  the  said  council,  and 
had  fraudulently  and  dishonestly  taken  certain  tools  and  blinds,  the 
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Peacock 

V, 
WiLKIKfl. 

Williams,  J. 


property  of  the  said  coancil,  and  which  he  had  access  to,  by  reason 
of  his  being  such  inspector  as  aforesaid,  and  appropriated  them  to 
his  own  ase,  whereby  the  plaintiff  has  been  mach  injured  in  his 
credit  and  reputation. 

Statement  of  defence. — The  defendant  says : — 

1.  Except  as  hereinafter  mentioned,  he  did  not  speaker  publish 
the  words  complained  of. 

2.  He  admits  that  he  spoke  and  published  of  the  plaintiff  the 
words  following,  that  is  to  say: — **  It  is  not  so  long  ago  that 
Mr.  Peacock  took  tools  belonging  to  the  council,  valued  at  71,,  to 
his  farm.  He  has  also  removed  the  old  blinds  from  the  old  councO 
chambers,  and  conyerted  them  to  his  own  use." 

8.  The  said  words  so  admitted  as  aforesaid,  without  any  of  the 
alleged  meaningB,  are  true  in  substance  and  in  fiact. 

The  defendant  further  pleaded  that  the  words  were  spoken  on  a 
priyileged  occasion. 

Madden  for  plaintiff — The  defendant  pleads  to  an  issue  not 
raised.  Defendant  cannot  leave  out  the  words,  the  plaintiff  claims 
on  and  set  up  others.  If  this  is  allowed  the  jury  will  be  considering 
a  justification  of  words  not  laid  by  the  plaintiff  in  his  statement  of 
claim:  Jones  v.  Mullen  (a). 

Isaacs  for  defendant  to  oppose — The  meaning  of  the  words  is 
substantially  the  same.  We  could  plead  this  plea  in  mitigation  of 
damages.  It  is  a  part  of  the  libel,  and  we  can  justify  it  as  being 
such  a  part.  The  defence  is  good  pro  tanto :  Vesey  v.  Pike  (b) ; 
MiUington  v.  Loring  (c) ;  Smith  v.  President  of  Shire  of  St. 
Amaud  (d) ;  Bryer  v.  National  Insurance  Co.  («). 

Madden  in  reply  referred  to  Order  XXXVI.,  r.  87.  By  the 
defence  '^  robbery''  is  severed  from  ''  taking,"  and  a  justification  is 
given  only  of  the  latter. 

Williams,  J.     This  was  an  application  to  strike  out  the  defence 

as  embarrassing.     The  action  was  one  of  slander,  and  the  pleadings 

were  as  follows : —  [His  Honor  read  the  pleadings.]     Exception  is 

(a)  8  A.L.T.  167  &  207.  {d)  8  A.L.T.  63. 

(6)  8C.  &P.  612.  W  8A.L.T.64. 

ifi)  6Q.B.D.190,Selbonie»L.C.,atp.l94. 
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taken  to  paragraphs  2  and  8  of  the  aiatement  of  defence,  wliieh  are 
said  to  be  bad  pleading.  I  think  the  pleading  is  perfectly  right. 
The  defendant  denies  that  he  spoke  the  words  as  alleged,  but  he 
says  that  many  of  the  words  attributed  to  him  were  used  by  him, 
and  he  says  that  those  statements  so  admitted  are  true,  without  the 
meaning  sought  to  be  given  to  them  by  the  plaintiff.  I  dismiss  the 
summons  with  three  guineas  costs,  and  I  eertify  for  eounaeL 

Solicitors  for  plaintiff:  GfiUott,  Croker  d  Snawdem. 
Solicitors  for  defendant :  Lffam  dt  Twmtr. 

A.F.  II. 
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1889 

PftJLOOCK 

r. 
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MALVBRN  LOCAL  BOARD  OP  HEALTH  «.  LORDCBR. 
«•  Tim  PtMie  B^aUh  Amemdmemt  BiaimU  1883'*  {No,  782),  «.  181- 

See.  181  of  Act  No.  788  mppliee  to  paUie  BtieelB  fanned  on  private  wiL 

The  owner  of  land  fronting,  a^cunbiig,  or  abntting  on  a  pnblie  atieut  fbrmed  on 

pmate  land  maj  be  eompdled  to  paj  the  ezpenaea  meomd  bj  the  local  Board  of 

Health  in  forming,  paving,  levdling^  or  draining  ■och  atreet. 

X«v  Loeml  Board  o/Mtaltk  ▼.  WkidfeomU  (mmio  VoL  XIL,  847)  followed. 

Obdsb  niii  to  review  an  order  of  the  MalTem  Court  of  Petty 
Sessions,  by  which  the  defendant  was  directed  to  pay  571.  17«.  6d., 
his  portion  of  the  expenses  incurred  by  the  local  Board  of  Health  in 
forming,  paying,  leyelling,  and  draining  School  Street.  Sir  James 
Lorimer,  the  defendant,  owned  land  fronting,  adjoining,  and 
abutting  on  the  street.  There  was  no  eyidenee  taken  at  the  hearing 
in  the  police  court,  but  the  following  facts  were  admitted : — That 
School  Street  was  set  out  on  priyate  property,  according  to  a  plan 
of  subdiTision ;  the  owner  of  the  private  property  still  retains  the 
fee,  subject  to  the  right-of-way,  if  any,  acquired  by  the  public.  The 
street  was  not  formed,  paved,  or  levelled  to  the  satisCEustion  of  the 
local  board.  The  notice  to  form,  etc.,  the  street  was  served  on  Sir 
James  Lorimer  and  the  other  owners,  but  was  not  complied  with ; 
the  local  board  did  the  work.  School  Street  leads  from  a  Govern- 
ment road,  66  feet  wide,  known  as  Glenferrie  Bead,  to  Gertrude 
Street,  which  leads  into  another  Government  road,  66  feet  wide, 
known  as  the  Malvern  Bead.  School  Street  was  partly  fenced  on  one 
side  upwards  of  thirty  years  ago,  and  has  been  partly  fenced  on  both 
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P*<3'  sides  for  upwards  of  twenty  years,  and  there  are  now  houses  on  hoth 

1889  sides.     School  Street  and  Gertrude  Street  have  been  open  to  the 

MalvbbiTlocal  P^Wic,  who  have  had  free  and  uninterrupted  access  to  and  fro,  and 

BoASD  ow      user  over  them,  for  upwards  of  thirty  years.     These  streets  have 

V.  been  used  as  public  thoroughfares  by  such  of  the  public  as  desired 

to  do  so  for  upwards  of  thirty  years,  and  particularly  brick  and  other 

carts,  and  also  pedestrians,  have  uninterruptedly  during  that  period 

travelled  the  route  from  the  Glenferrie  Boad  to  Malvern  Boad. 

It  was  urged  for  the  defendant  that  sec.  181  of  '*  The  Public  Heaith 

Amendment  Act  1888,"  under  which  the  complaint  was  made,  only 

applied  to  private  streets,  and  not  to  public  streets.     The  police 

magistrate,  however,  decided  in  favour  of  the  complainants,  and  the 

defendant  obtained  an  order  nisi  to  review  his  decision. 

Madden  {Hood  with  him)  to  show  cause — The  admitted  facts 
supply  all  that  is  necessary  for  the  arguments  of  the  plaintiffs. 
Sec.  181  refers  to  "  any  street  ...  set  out  on  private  pro- 
perty/' and  this  section  must  be  read  with  the  interpretation  given 
of  the  meaning  of  the  term  ''street"  in  sec.  8.  The  case  of 
Kew  Local  Board  of  Health  v.  Whidycomhe  (a)  decides  this  case. 

Isaacs  to  move  order  absolute — The  decision  in  Whidycomhe* s 
case  does  not  affect  this  one.  In  that  case  the  Court  did  not  decide 
whether  the  word  "  street"  includes  every  street,  public  or  private, 
set  out  on  private  property.  This  Act  must  be  read  with  the 
Local  Oovemm^ent  Act,  In  that  Act  a  series  of  sees.  876  to  881, 
inclusive,  makes  the  making,  maintenance,  and  management  of 
streets  and  roads  a  matter  within  the  prorince  of  the  local  govern- 
ing body. 

[a'Begeett,  J.  You  say  that  the  Local  Oovemment  Act  takes 
public  streets  out  of  the  operation  of  the  Health  Act.] 

Yes. 

[HiGiMBOTHAM,  G.J.  Is  this  a  public  highway  within  the  mean- 
ing of  the  Local  Oovemm^ent  Act  ?] 

Yes.  In  Webb  v.  Were  (b)  it  is  said :  "An  owner  of  land 
may,  without  deed,  dedicate  a  portion  of  it  to  the  public  as  a 
highway,  and  if  the  public  accept,  it  becomes  irrevocably  such." 

(a)    AnU  Vol  Xl\.,Z^7.  (6)    ^ii<«  Vol.  II.  Eq.  28,  p.  88. 
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[Ebrfebd,  J.  By  sec.  414  of  the  Local  Oovemment  Act^ 
stareets  made  good  by  private  owners  are  to  be  public  highways.] 

That  section  assomes  only  this,  that  if  it  is  a  private  street  the 
owners  have  a  right  to  pave  it,  etc.,  if  they  choose.  The  next 
section,  415,  then  provides  that  in  certain  cases  the  council  shall 
make  good  streets  where  private  owners  do  not  do  so.  Then,  from 
the  moment  the  municipality  takes  over  a  private  road  and  makes  it 
public,  the  responsibility  of  the  private  owner  ceases:  Or  eat 
Eastern  Railway  Co,  v.  Hackny  Board  of  Works  (c).  Sec.  131 
of  the  Health  Act  applies  only  to  private  streets.  If  owners  of 
property  are  to  be  compelled  to  form  the  streets  on  which  it  abuts, 
then  the  municipality  can  shift  the  expense  of  making  the  streets 
from  the  general  body  of  ratepayers  to  a  few  persons. 

PsB  GuRiAH  [HioiNBOTHAM,  C.J.,  Eebferd  and  a'Begkett, 
JJ.] .  We  think  the  case  is  disposed  of  by  sec.  181  of  "  The  Health 
Amendment  Act  1888."  It  appears  that  the  owner  in  this  case 
possessed  property  fronting,  adjoining,  or  abutting  upon  a  street 
called  School  Street.  That  street  had  been  set  out  on  private 
property  so  Ceut  back  as  1858,  according  to  certain  plans.  It 
appears  that  this  street  has  been  partly  fenced  on  one  side  for 
upwards  of  thirty  years,  and  was  partly  fenced  on  both  sides  for 
upwards  of  twenty  years,  and  that  there  are  now  houses  on  both 
sides  of  the  street.  It  also  appears  that  Gertrude  Street,  into  which 
it  runs  on  one  side,  and  a  Government  road,  from  which  it  runs  on 
the  other,  are  public  streets,  and  that  all  the  streets  have  been 
uninterruptedly  used  by  the  public  for  upwards  of  thirty  years. 
This  School  Street  is  therefore  unquestionably  a  street  within  the 
meaning  of  the  definition  of  that  word  "  street"  given  in  the  Health 
Amendment  Act,  namely,  it  is  a  ''  highway."  That  is  only  one  of 
the  definitions  given  of  the  word  ;  it  also  includes  any  public  bridge 
and  any  road,  lane,  footway,  square,  court,  alley,  or  passage, 
whether  a  thoroughfare  or  not.  By  sec.  181  it  is  provided  that 
in  case  any  street  set  out  on  private  land  (as  this  was  in  the  first 
instance  so  Ceut  back  as  1858)  be  not  formed,  paved,  levelled,  or 
drained  to  the  satisfaction  of  the  local  board,  the  local  board  may 
give  notice  to  the  respective  owners  of  the  premises  fronting, 

(e)  8  App.  Cat.  687,  p.  696. 
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F.o.  adjoining,  or  abutting  the  street  requiring  them  to  form,  paye,  level, 

1889  drain,  or  make  good  the  same.     If  that  notice  is  not  complied  with 

Malybbn  Local  *^^  ^^^  board  may  do  the  work  itself,  and  charge  the  owners  with 
BoABD  ov      the  expenses  incurred  by  it  in  so  doing.     In  this  case  the  owner 
9.  neglected  to  comply  with  the  notice,  and  the  local  board  did  the 

LoBiMBB.  ^ork,  and  sued  him  to  recover  the  sum  of  571.  17«.  6i.,  the  amount 
of  expenses  incurred.  We  think  the  facts  agreed  upon  by  both 
parties  in  the  court  below  bring  this  case  within  the  provisions  of 
sec.  181,  and  that,  in  the  absence  of  any  words  in  this  or  any  other 
Act  to  control  the  meaning  of  the  terms  of  this  section,  it  is  the 
duty  of  the  Court  to  give  effect  to  these  words.  It  has  been  con- 
tended in  support  of  the  order  to  review  that  the  words  are 
practically  controlled  by  the  language  of  the  Local  Oovemment  Act; 
that  the  effect  of  reading  the  two  Acts  in  conjunction  with  one 
another  is  to  limit  the  powers  of  the  local  board  under  sec.  181 
to  private  streets  set  out  on  private  property.  That  argument  is 
founded  upon  a  misconception  of  the  clearly  expressed  intention  of 
the  language  of  the  Act.  It  is  true  that  the  members  of  both 
bodies — the  municipal  council  of  a  borough  or  shire  and  the  local 
board  of  health  of  the  borough  or  shire — are  one  and  the  same. 
The  same  members  constitute  both  bodies.  But  the  purposes  for 
which  the  two  bodies  were  created  are  different ;  their  powers  are 
different;  the  obligations  created  and  binding  upon  them  are 
different;  and  the  means  for  carrying  out  their  duties  are  also 
different.  We  must  assume,  and  we  are  bound  to  assume,  that 
these  bodies,  composed  as  they  are  of  the  same  members,  will  pay 
due  respect  to  the  purposes  for  which  they  are  empowered  to  act  in 
different  cases,  and  exercise  their  powers  in  accordance  with  the 
objects  for  which  they  were  given.  So  far  as  those  objects,  public  or 
private,  are  concerned,  the  municipal  council  has  different  objects 
from  the  local  board,  whose  duties  relate  to  the  public  health.  The 
duty  of  the  municipal  council  is  to  apply  the  public  money  of  the 
ratepayers  to  the  formation  and  maintenance  of  the  streets  for  the 
purposes  of  traffic.  The  same  body,  acting  under  the  Pttblic  Health 
Act,  deals  with  the  streets  for  the  purposes  of  public  health,  and 
uses  the  powers  so  far  as  it  has  them  for  that  purpose  only.  I 
venture  to  think  that  to  say  that  the  duties  of  the  local  Board  of 
Health  are  transferred  to  another  body  created  by  another  Statute 
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for  different  purposes,  strains  the  intention   of  the  Legislature  '•<'• 

expressed  in  two  different  Acts  of  Parliament.     It  is  possible  that  i889 

the  evil  which  has  been  suggested  may  arise.     I  regard  it  as  a  bare  jf^y^^^LooAL 
naked  possibility.     I  will  not  assume  for  the  purpose  of  interpreting      Boabd  of 
an  Act  of  Parliament  that  a  local  body  constituted  for  the  purpose  0. 

of  protecting  the  local  health  will  abuse  its  powers  under  the 
Health  Statute  to  make  private  owners  provide  roads  for  the  pur- 
poses of  traffic,  for  it  would  be  a  gross  abuse  of  power.  We  should 
not  be  justified  in  assuming  that  the  local  bodies  will  not  discharge 
their  duties  and  exercise  their  powers,  or  that  they  will' use  them 
for  purposes  for  which  they  were  not  intended  to  be  exercised.  The 
case  is  practically  determined  by  the  decision  in  the  Kew  Local 
Board  of  Health  v.  Whidycomhe  (d),  where  the  Court,  which  was 
differently  constituted  from  the  present  one,  arrived  unanimously  at 
the  same  opinion.  We  are  of  opinion  that  sec.  131  of  "  The  Health 
Amendment  Act  1888"  applies  to  public  streets,  formed  and  set 
oat  at  however  remote  a  period  on  private  soil,  of  which,  although 
the  public  might  have  the  right  to  use  them,  the  fee  still  remained 
in  the  owner  of  the  land.  The  rule  to  review  will  therefore  be 
discharged. 

Rule  to  review  the  order  ofjutticee  discharged 
with  coste. 

Solicitors  for  plaintiffs  :  Braham  dk  Pirarii. 
Solicitors  for  defendants  :  Fink,  Beet  <t  PhiUipg. 

▲.  F.  M. 
(J)  A»i€  VoL  XII.,  347. 


Digitized  by 


Google 


80  '  *  SUPEBMB  COUET :  VICTOEIA.  [V.  L.  R. 


F.G.  KILLKR  v,  FEDERAL  COFFEE  PALACE. 

jggQ  Act  No.  78,  #.  1 — InnkeeperM,  liabilU^  of— Inn,  definition  of-^Coffee  Palaee — Loas 

March  8,  12.  of  good* — "  Package  or  parcel." 

If  the  owner  or  occupier  holds  oat  that  he  will  receive  travellen  in  hiB  hooae  and 
will  provide  them  with  everything  they  require  on  their  journey,  he  ii  an  innkeeper, 
and  his  house  is  an  inn.     A  coffee  palace  held  to  be  an  inn. 

A  customer  staying  at  an  inn,  placed  his  property,  consisting  of  a  purse  with 
money  in  it  and  other  articles,  such  as  handkerchiefs,  gloves,  and  a  tobacco  poach, 
in  a  chest  of  drawers  in  his  room  and  locked  the  door.  The  articles  were  stolen. 
These  articles  were  above  the  value  of  10^. 

Held,  that  he  could  recover  the  value  of  these  articles  from  the  proprietor  of  the 
inn,  inasmuch  as  they  were  not  parcels  or  packages  within  the  meaning  of  sec.  1  of 
Act  No.  78. 

Appeal  from  the  County  Court,  Melbourne. 

This  was  an  appeal  from  the  decision  of  Judge  Worthington  in 
an  action  tried  in  the  County  Court  at  Melbourne.  The  plaintiff 
went  to  stay  at  the  Federal  Coffee  Palace,  and  remained  there  for 
more  than  a  month.  During  his  stay  he  placed  two  silk  hand- 
kerchiefs, some  gloves,  a  tobacco  pouch  and  a  purse  containing 
fourteen  sovereigns,  in  a  chest  of  drawers  in  his  bedroom,  and 
locked  the  door  of  his  room.  While  he  was  absent  the  articles 
were  stolen.  It  appeared  from  the  evidence  at  the  trial  that  in  each 
room  of  the  coffee  palace  was  a  card,  which  contained  a  statement 
detailing  the  price  for  each  bed,  stating  that  there  were  bathrooms, 
etc.;  and  also  had  this  notification:  ''The  directors  hereby 
respectfully  request  that  lodgers  will  be  careful  of  their  goods  and 
effects,  as  the  company  takes  no  responsibility  for  any  losses  caused 
by  theft  or  otherwise.  The  manager  will  take  charge  of  any  valu- 
ables if  requested."  There  was  a  receipt  given  to  the  defendant, 
which  he  said  he  did  not  read ;  but  all  the  receipts  were  in  the 
same  form,  and  contained  this  endorsement:  ''Please  Mbk  your 
door,  as  this  company  takes  no  responsibility  for  any  losses  caused 
by  theft  or  otherwise."  The  manager  of  the  coffee  palace,  in  giving 
evidence,  said  that  the  house  was  different  to  an  ordinary  hotel ; 
that  he  could  refuse  to  receive  a  traveller  if  he  chose  so  to  do ;  and 
that  the  various  rooms  were  let,  and  meals  were  charged  for  sepa- 
rately. The  judge,  at  the  conclusion  of  the  evidence,  reserved  his 
decision,  and  on  a  subsequent  day  delivered  the  following  judg- 
ment : — "  In  my  opinion  the  defendants  are  not  innkeepers  within 
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the  meaning  of  "  The  Carrier$  and  Innkeepers  Act "  (22  Vict.,  f.o. 

No.  78).    It  is  true  that  from  the  conrse  of  their  trade  the  law  iggg 

imposes  upon  them  certain  of  the  liabilities  of  innkeepers,  but  this        m7[^b 
does  not,  I  think,  constitute  them  innkeepers  within  the  meaning  » 

of  the  Act,  nor  prevent  them  contracting  for  exemption  from  Paiaob. 
liability  which  innkeepers  are  in  certain  cases  prevented  from  doing. 
The  notice  printed  on  the  back  of  the  receipt  given  to  the  plaintiff 
on  his  arriyal  at  the  coffee  palace,  having  regard  to  the  evidence, 
does  not,  I  think,  exempt  the  defendants  from  liability.  Upon 
this  point  the  present  case  is,  I  think,  under  and  indistinguishable 
from  Henderson  v.  Stevenson  (a),  which  is  a  binding  authority;  nor 
do  I  think  that  the  placard  exhibited  on  the  wall  of  the  room  occu- 
pied by  the  plaintiff  had  that  effect.  There  is  no  precise  proof  of 
when  the  plaintiff  first  became  aware  of  its  contents,  and  if  there 
had  been  such  proof  I  think  the  contract  between  the  plaintiff  and 
the  defendants  was  a  continuing  contract,  having  its  inception  at 
the  making  of  the  first  payment  and  taking  the  receipt,  and  that, 
therefore,  a  subsequent  term  could  not  be  introduced  on  behalf  of 
the  defendants.  As  the  defendants,  though  not  innkeepers,  held 
themselves  out  as  accommodating  all  travellers  presenting  them- 
sehes,  they  incur  the  same  responsibilities  in  so  far  as  becoming 
liable  for  the  loss  of  property  of  their  customers  not  consequent  on 
the  cnstomer's  own  negligence.  In  this  case,  I  think  there  was  no 
negligence  on  the  part  of  the  plaintiff,  and  there  will  be  a  verdict 
for  him  for  the  amount  claimed." 

From  this  judgment  the  defendants  appealed  to  the  Full  Court. 

J^ffy  for  the  appellants — The  judge  of  the  County  Court  was 
clearly  wrong  in  holding  that  the  defendants  were  subject  to  all  the 
liabiliti^of  an  "  innkeeper,"  but  yet  had  none  of  his  rights  or  privi- 
leges. The  definition  of  the  term  **  innkeeper  "  is  given  in  Thompson 
V.  Lacy  (6),  as  ''a  house  where  the  traveller  is  furnished  with 
eTerything  which  he  has  occasion  for  whilst  upon  his  way."  There 
is  no  possible  distinction  to  be  drawn  between  these  new  classes  of 
bouses  known  as  ''coffee  palaces"  and  ordinary  hotels,  except  in 
the  case  of  the  supply  of  spirituous  liquors.  But  the  supply  or  non- 
mpply  of  spirituous  liquors  can  be  no  true  test  of  the  character  of 

(a)  2  H.L.  So.  470.  (5)  8  B.  &  Aid.  288. 
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F.c.  the  hoQBe.     Goansel  also  referred  to  Calye*s  case  (o) ;  Doe  <k  Pitt  y. 

1889  Laming  (d)  •     The  articles  enumerated  in  the  list  do  not  come  within 

j^jj^j^        the  list  given  in  sec.  1  of  Act  No.  78.     There  was  a  notice  posted 

V-  declaring  that  the  defendants  would  not  he  liable  for  the  loss  of 

Fbdieal  Conn  .  ,  _  _  _  _.         ,  .  ,    .      ,  ,    , 

Paulcb.        any  articles  unless  they  were  deuyered  into  their  charge,  and  the 

plaintiff  is  bound  by  that  notice;  it  was  one  of  the  conditions  under 

which  he  was  receiyed  as  a  lodger. 

Bryant  for  the  respondent — There  is  undoubtedly  evidence  that 
the  defendants  were  innkeepers,  and  they  are  therefore  liable  for 
the  loss  of  goods  up  to  the  value  of  lOL,  even  though  no  negligence 
be  proved.  With  reference  to  the  articles  which  exceed  that  amount, 
their  value  maybe  recovered  unless  they  come  within  the  exceptions 
of  sec.  1  of  Act  No.  78.  The  money  in  the  plaintiff's  pocket  or 
in  his  purse  is  not  money  in  a  parcel  or  package.  Counsel  referred 
to  Shipworth  v.  The  Or  eat  Western  Bailway  Co.  (e). 

Duffy,  in  reply,  referred  to  Watkins  v.  Rymill  (/) ;  Henderson 
v.  Stevenson  (g) ;  Maxwell  on  the  Interpretation  of  Statutes 
(2nd  ed.),  84. 

Cur.  adv.  vfdt. 

The  judgment  of  the  Court  [Hioinbotham,  G.J.,  Ebrferd  and 
a'Beckett,  JJ.]  was  delivered  by  Hioinbotham,  C.J.  The  plain- 
tiff by  his  amended  claim  demanded  damages  for  the  loss  of  his 
money  and  goods,  wrongfully  taken  and  carried  away  from  the 
defendant's  premises,  in  which  the  plaintiff  was  a  lodger.  The 
learned  judge  found  a  verdict  for  the  plaintiff  for  the  amount 
claimed,  191. 19s.  He  held  ihat  the  defendants  were  not  innkeepers, 
but  that  as  they  held  themselves  out  as  accommodating  all  tra- 
vellers presenting  themselves  they  incurred  the  same  responsibility, 
in  so  far  as  becoming  liable  for  the  loss  of  property  of  their  cus- 
tomers not  consequent  on  the  customer's  own  negligence.  No 
authority  is  stated  for  this  proposition.     Negligence  is  not  charged 

(e)  1  Sm.  L.C.  (9th  ed.)  142.  (/)  10  Q.B.D.  178. 

(<Q  4  Camp.  78.  (^)  2  H.L.  8c.  470. 

(«)  59  L.T.  620 
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against  the  defendants,  and  it  was  properly  admitted  by  Mr.  Bryant  f-C 

that  in  the  absence  of  negligence  the  owner  of  a  house,  not  being  i889 

an  inn,  is  not  liable  for  the  theft  by  a  stranger  of  the  property  of        ]sta^ 

persons  staying  in  the  house.     But  we  think  that  the  evidence  «• 

,  .  ,  Federal  Cofveb 

showed  that  this  house  was  an  inn,  and  that  the  defendants  have        Palace. 

the  liabilities  as  well  as  the  rights  of  innkeepers.  It  does  not  jjj^,^ottam  C.J. 
matter  by  what  name  a  house  may  be  called.  If  the  owner  or 
occupier  holds  out  that  he  will  receive  travellers  in  his  house,  and 
wiU  provide  them  with  everything  which  they  require  on  their  jour- 
ney, he  is  an  innkeeper,  and  his  house  is  an  inn.  The  defendants' 
house  is  called  a  coffee  palace,  and  it  is  a  matter  of  common  know- 
ledge that  the  name  indicates  a  class  of  houses  in  which  board  and 
lodging,  and  everything  which  travellers  ordinarily  require,  are 
supplied  to  customers.  The  absence  of  a  license  to  sell  spirituous 
liquors  alone  distinguishes  the  defendants'  coffee  palace,  and  other 
houses  of  the  same  character  and  bearing  the  same  title,  from  ordi- 
naiy  inns.  And  if  the  defendants'  house  be  an  inn,  the  defendants 
are  liable  at  common  law,  without  negligence  on  their  part,  for  the 
loss  of  the  property  of  a  customer,  where  the  loss  has  not  been  induced 
by  the  customer's  own  misconduct  or  neglect,  subject  to  the  special 
exemption  mentioned  in  the  Act  No.  78,  limiting  the  liability  of 
innkeepers  in  respect  of  certain  valuable. articles  brought  to  the  inn 
and  contained  in  a  parcel  or  package.  In  the  present  case  the 
plaintiff  does  not  appear  to  be  chargeable  with  negligence  or  mis- 
conduct of  any  kind.  He  placed  his  property,  consisting  of  a  purse 
with  money  in  it,  and  the  other  articles  lost  in  drawers,  which  he 
locked,  and  he  locked  the  door  of  his  room.  None  of  the  articles 
lost,  except  the  money,  comes  within  any  of  the  classes  of  valuable 
articles  enumerated  in  the  Act.  The  exemption  claimed  is  created 
by  an  Act  of  Parliament  drawn  with  reference  to  carriers  and  such 
things  as  are  ordinarily  entrusted  to  the  care  of  carriers.  The 
introduction  of  innkeepers  into  the  Act  is  not  taken  from  English 
law,  and  it  may  fairly  be  considered  that  the  immunity  conferred 
on  innkeepers  was  intended  to  apply  to  such  things  as  are  brought 
into  an  inn,  as  packages  or  luggage  of  the  kind  as  to  which  a  respon- 
sibility attaches  to  carriers.  If  a  traveller  enters  an  inn  with  a 
purse  or  package  in  his  pocket,  that  would  not  be  bringing  inio  the 
inn  a  parcel  or  package  within  the  meaning  of  the  Act.  It  does  not 
V.UR,  VoL  XV,  C 
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F.G.  appear  in  this  case  how  the  parse  was  brought  in,  and  the  defen- 

1889  dants  have  failed,  therefore,  to  give  any  evidence  of  a  fact  necessary 

MiLLBB  *^  entitle  them  to  the  protection  of  the  Act.     Probably  they  coold 

V-  not  have  given  such  evidence.    The  defendants  sought  to  limit  their 

FiDERAL  COVTBB  -.,.,.-  ^       -  .  ,    .         i,       i      i  -      ,      .      . 

Palacb.  liability  by  proof  of  a  notice  posted  m  the  bedrooms  of  their  mn, 
Higinboiham  a  J  *^^  ^^  *  notico  endorsed  on  the  receipt  for  their  charges.  The* 
learned  judge  considered  that  there  was  no  evidence  of  the  plaintiff 
having  assented  to  the  conditions  of  these  notices.  Upon  this  point 
we  see  no  reason  to  differ  from  the  conclusion  of  the  learned  judge. 
For  the  reason  above  stated,  we  think  it  unnecessary  to  consider 
the  effect  of  sec.  4,  forbidding  the  restriction  of  liability  by  such 
notices.  We  concur  in  the  judgment  of  the  learned  judge,  except 
in  his  decision  that  the  defendants  were  not  innkeepers  within  the 
meaning  of  the  Act  No.  78.  The  appeal  will,  therefore,  be  dis- 
missed with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellants :  Briggs  A  Snowball. 
Solicitors  for  respondent :  Duffetty  Brown  <k  McCtMoch. 

W.  H.  M. 


1889  [IN  CHAMBERS.] 

March  29. 

CLARTON  V.  BOYD. 


A' Beckett,  J, 


'*RuUa  of  the  Supreme  Court  1884"— Order  XXFIL,  r.  I— Order  TIL,  r.  6— 
Specially  endorsed  wrU — SttUemewt  of  claim — Signature — Pleadinge. 

The  '*  Rulea  of  the  Supreme  Comrt  1884'*  do  not  intend  or  require  that  a  special 
endorsement  on  a  writ  shall  be  signed  as  a  pleading  in  manner  provided  by  Order 
XIX.,  r.  4. 

The  fact  of  a  party  endorsing  on  his  writ  a  demand  in  the  form  given  in  the 
schedule  of  pleadings  does  not  make  such  writ  a  pleading. 

Application  under  Order  XXVII.,  r.  1,  to  have  the  action 
dismissed  for  want  of  prosecution  by  reason  of  the  non-delivery  of 
a  statement  of  claim. 

The  writ  was  issued  under  the  '*  Instruments  and  Securities 
Statute  1864."  It  was  headed  ''  Statement  of  Claim/'  but  was 
not ''  signed,*'  and  had  no  place  of  trial  mentioned  thereon.     The 
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defendant  obtained  leave  to  appear,  and  demanded  a  statement  of 
claim,  but  the  plaintiff  never  complied  with  the  demand,  and  five 
weeks  having  elapsed,  this  application  was  made. 

H.  S.  Cole  in  support  of  the  application. 


1889 
Clabion 

V, 

Boyd. 


A*  Beckett,  J. 


The  following  cases  were  cited  :  McVean  v.  Miller  (a)  ; 
Ross  V.  Taylor  {b) ;  Edgcumbe  v.  Taylor  (c) ;  TurnhuLl  v.  Ball  (d) ; 
Fink  Y.  Walker  (e). 


The  solicitor  for  the  plaintiff  to  oppose. 


Cur.  adv.  wit. 


a'Beckbtt,  J.  An  application  is  made  to  dismiss  the  action 
for  non-delivery  of  a  statement  of  claim,  the  plaintiff  having  served 
a  speciallj  endorsed  writ,  but  the  endorsement  not  having  been 
signed,  I  have  to  consider  whether  the  rules  require  that  a  specially 
endorsed  writ  shall  be  signed.  Nothing  in  the  rules  in  terms 
requires  that  the  endorsement  on  any  writ  shall  be  signed.  Writs 
are  served ;  pleadings  are  to  be  delivered  between  the  parties,  and 
are  to  be  marked  on  the  face  with  the  day  of  delivery :  See  r.  10  of 
Order  XIX.  Pleadings  are  to  be  signed  by  r.  4  of  the  same 
Order.  By  r.  6,  the  Forms  in  Appendices  C,  D,  &  E,  are  to  be 
used  for  all  pleadings.  Appendix  C  contains  forms  of  statements 
of  claims,  and  as  all  these  are  pleadings,  the  forms  conclude  at  the 
foot  with  the  word  "  signed,"  followed  by  the  word  "  delivered," 
indicating  the  proper  place  for  the  signature,  and  the  proper  place 
to  state  the  date  when  the  pleading  is  delivered.  Amongst  these 
forms  of  pleadings  are  those  in  sec.  4,  headed:  **  Actions  included 
in  Order  m.,  r.  6."  That  rule  provides  that  in  certain  cases  the 
writ  of  summons  may  be  specially  endorsed  with  a  statement  of 
the  plaintiff's  claim,  or  of  the  remedy  or  relief  to  which  he 
daims  to  be  entitled.  *'  Such  special  endorsement  shall  be  to  the 
effect  of  such  of  the  Forms  in  Appendix  C,  sec.  4,"  as  shall  be 
required.     The  plaintiff  is  thus  authorised  to  endorse  on  his  writ 


(a)  6  A.L.T.  268. 

(b)  7  A.UT.  146. 
(e)  8  A.L.T.  14. 


(d)  9  A.L.T.  1. 

(e)  10  A.L.T.  18. 
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1889 
Clabtov 

V, 

Boyd. 
A'B€ekeHy  J. 


a  demand  in  the  form  given  in  the  schedule  of  pleadings ;  hot  this 
does  not  make  it  a  pleading.  Rule  1  of  Order  XX.  provides  that 
where  the  writ  is  specially  endorsed  no  statement  of  claim  shall 
he  delivered,  but  the  endorsement  shall  "  be  deemed  to  be  "  the 
statement  of  claim.  This  does  not  make  it  a  pleading :  Murray 
V.  Stephenson  (/)  ;  and  see  Wallis  v.  Jackson  (g).  The  plaintiff 
is  enabled  to  take  from  a  schedule  of  pleadings  something  which, 
when  extracted,  is  not  a  pleading,  and  he  is  therefore  at  liberty  to 
reject  the  words  ''  signed  and  delivered,"  which  are  only  appropriate 
to  a  pleading.  I  therefore  think  that  the  rules  do  not  intend  or 
require  that  a  special  endorsement  on  a  writ  shall  be  signed  as  a 
pleading  in  manner  provided  by  r.  4  of  Order  XIX.  There  is  no 
other  rule  requiring  signature,  or  providing  who  shall  sign.  I 
therefore  decide  that  signature  in  the  case  was  unnecessary,  and 
dismiss  the  summons. 

My  decision  is  at  variance  with  the  views  expressed  in  Ross  v. 
Taylor  (/i),  which  have  been  approved  in  other  cases.  I  there- 
fore refuse  the  summons  without  costs,  and  as  different  views  may 
prevail,  and  signature  involves  little  trouble,  it  would  be  well  for 
plaintiffs  to  exclude  doubt  as  to  regularity  by  signing. 


Solicitor  for  plaintiff :  Orave. 
Solicitor  for  defendant :  Sincock. 


W.  H.  M. 


1889 
April  25,  26,  29. 

Hodget,  J, 


QOLDBERQ  v.  JENKINS  k  LAW. 

Partners — Authority  of  partner  to  borrow  money, 

A  partner  is  the  agent  of  his  ca-partners  for  the  purpose  of  transacting  the 
ordinary  partnership  hnsiness,  and  hab  implied  power  to  bind  his  co-partners  by 
borrowing  money  for  such  business ;  but  a  partner  has  no  implied  power  to  borrow 
money  at  a  rate  of  interest  beyond  a  reasonable  rate. 


This  was  an  action  to  recover  the  amount  of  a  bill  of  exchange 
accepted  by  the  defendants,  who  traded  as  the  firm  of  Jenkins  &  Law, 
and  also  to  recover  the  amount  of  a  cheque  drawn  by  the  defendants. 

(/)  19  Q.B.D.  60.  (s)  23  Ch.  D.  204.  (A)  7  A.L.T.  145. 
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The  total  amount  claimed  was  1,467Z.  10«.  The  defendant  Jenkins 
did  not  appear,  hat  Law  pnt  in  a  defence,  alleging  that  the  bill  and 
the  cheque  had  been  given  without  his  authority,  and  not  for  the 
partnership,  but  for  Jenkins'  own  private  affairs.  The  case  was 
tried  before  Hodges,  J.,  without  a  jury.  It  was  proved  that  in 
1882  Jenkins  came  to  the  plaintiff,  who  was  a  money-lender,  and 
borrowed  money  on  his  own  account,  and  the  loan  was  entered  up 
in  the  plaintiff's  books  as  to  *'  Edward  Jenkins."  Shortly  afterwards, 
Jenkins  came  again,  and  said :  **  Our  firm  wants  a  loan  of  lOOZ.," 
and  the  plaintiff  thereupon  advanced  the  money,  and  took  a  cheque 
drawn  by  Jenkins,  in  the  name  of  the  firm.  These  loans  were  both 
repaid  in  cash.  In  1884  and  in  1886  Jenkins  borrowed  money 
from  the  plaintiff,  saying  on  each  occasion  that  it  was  for  the  firm. 
The  interest  on  these  loans  was  always  paid  by  Jenkins,  either  by 
his  own  cheque  or  by  cash  ;  on  some  occasions  the  cash  being 
brought  by  a  clerk  in  the  employment  of  the  firm.  In  June  1888, 
the  defendant,  Jenkins,  called  upon  the  plaintiff  and  said  :  **  We 
want  to  borrow  400!.  We  are  in  a  large  way  of  business,  and  we 
want  money.''  The  pliantiff  advanced  the  money,  and  Jenkins 
gave  him  a  cheque  of  the  firm's,  drawn  by  himself.  This  cheque 
was  held  back  for  several  months  at  Jenkins'  request,  interest  being 
paid  in  the  interim  by  Jenkins,  and  subsequently  Jenkins  gave  the 
cheque  now  sued  on  in  lieu  of  the  cheque  first  given  in  June.  At 
the  time  he  gave  this  substituted  cheque,  Jenkins  borrowed  on 
behalf  of  the  firm,  as  he  said  to  the  plaintiff,  a  further  sum  of 
1,000Z.,  giving  an  acceptance  of  the  firm's.  Interest  on  both  the 
cheque  and  the  bill  was  always  paid  by  Jenkins,  either  in  cash 
or  by  cheques  of  his  own,  except  on  two  occasions,  when  the  interest 
was  paid  by  a  cheque  of  the  firm's,  signed  by  the  defendant  Law. 
It  was  explained,  however,  that  these  two  cheques  were  merely 
given  to  Jenkins  in  the  ordinary  partnership  course  of  business, 
and  that  Law  was  entirely  ignorant  of  what  they  were  wanted  for. 
The  interest  charged  on  all  these  loans  was  at  the  rate  of  60  per 
cent.,  payable  quarterly.  All  the  transactions  after  the  year  1882 
were  entered  in  the  plaintiff's  books  as  loans  to  *'  Jenkins  &  Law." 
It  further  appeared  in  evidence  that  the  defendants  were  iron- 
founders,  and  that  the  defendant,  Jenkins,  was  the  financial  partner, 
and  had  the  sole  power  of  drawing  cheques.     The  partnership  deed 


1889 

Gk>LDB]CBa 
V. 

Jbnkins. 
Hodget,  J, 
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1889  was  put  in  evidence  by  the  defendant,  and  this  farther  showed  that 

GoLDBRRa  Jenkins  had  no  power  to  pledge  the  partnership  credit  beyond  the 

Jenkins.  8nm  of  25Z. 


Ilodffes,  J. 


Moule  (with  him  Isaacs)  for  the  plaintiff. 

Hood  (with  him  MitcheU)  for  the  defendant  Law. 

HoDGBS,  J.  In  this  case  there  are  two  propositions  with  which 
I  have  to  deal ;  one  of  law,  and  the  other  of  &ct.  With  the  question 
of  law,  if  it  were  necessary  for  me  to  express  a  final  opinion,  I 
should  like  to  take  further  time  to  consider  it.  Although  I  express 
the  inclination  of  my  present  opinion,  it  is  not  necessary  for  the 
decision  of  this  case.  The  power  of  a  partner  to  bind  his  co-partner 
depends  upon  the  question  of  agency.  The  law  of  partnership  starts 
with  this  principle,  that  each  partner  is  the  agent  of  all  the  partners 
for  transacting  all  the  ordinary  partnership  business.  And  in 
certain  trading  partnerships  it  has  been  decided  that  the  borrowing 
of  money  is  part  of  the  ordinary  business,  and  consequently  that 
each  partner  has  implied  authority  to  bind  his  co-partners  by 
borrowing  money.  The  grave  question  in  this  case  would  be 
(if  it  were  necessary  now  to  finally  determine  it)  whether  this 
amounts  to  a  power  to  borrow  in  any  way  upon  any  terms,  however 
monstrous  those  terms  may  be,  or  however  much  out  of  the 
ordinary  business  course.  In  my  opinion,  a  partner  can  only 
bind  his  co-partners  by  conducting  the  business  in  a  way  in  which 
businesses  are  ordinarily  conducted,  and  consequently  he  has  not, 
in  my  opinion,  authority  to  go  outside  the  ordinary  mode  of  dealing 
and  the  ordinary  mode  of  transacting  business,  and  to  pledge  his 
co-partners  or  the  credit  of  the  co-partnership  for  transactions  which 
are  not  business  transactions  at  all.  I  do  not  regard  the  transac- 
tions about  which  evidence  has  been  given  in  this  case  as  ordinary 
business  transactions.  A  person  conducting  his  transactions  in 
the  ordinary  way  during  the  year  1888,  would  have  been  able  to 
obtain  all  the  advances  which  he  could  reasonably  require  at  rates 
varying  from  6  to  10  per  cent. ;  but  in  this  case,  referring  to  the 
last  transaction,  the  interest  was  something  over  60  per  cent.,  and 
that,  in  my  opinion,  is  not  conducting  business  at  all ;  and  the 
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person  lending  the  money  on  those  terms  knows  that  the  person  l^^ 

borrowing  is  not  conducting  an  ordinary  business  transaction,  and      Qoldbbbo 

that,  therefore,  the  partner  borrowing  would  have  no  power  to  bind       jikkihs. 

his  co-partners.     A  person  may  borrow  money  and  pledge  his  own 

assets  as  he  likes,  and  the  Court  has  merely  to  administer  the  law, 

and  make  him  pay  the  penalty.     Bat  when  a  person  seeks  to  bind 

others  different  questions  arise,  and  we  have  got  to  find  the  extent 

of  that  person's  authority  to  bind  others.   Actual  authority  to  borrow 

at  60  per  cent.  Jenkins  never  got ;  and  it  is  merely  a  question  of 

implication,   and  I  think  it  would  be  an  implication   altogether 

beyond  and  outside  what  the  law  would  allow  to  imply  the  power 

suggested  in  this  case.     I  have  said  this  much,  as  the  question  is 

of  exta-eme  importance  to  money-lenders  generally.     [His  Honor 

then  proceeded  to  deal  with  the  facts  of  the  case,  finding  them  all 

in  &Tour  of  the  defendant.] 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff:  Moule  d  Seddon. 

Solicitors  for  defendant  Law :  Oiliott,  Croker  dt  Snowden. 

W.  H.  M. 
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F.O.  REOINA    V.  FITZOBRALD. 

1889  Criminal  Law — Practiee — IHal  in  open  court — Communication  between  judge  and 

March  7.  jury — Discretion  of  judge. 


April  3.  8. 


A  prisoner  was  charged  with  perjary.  The  presentment  contained  three  aasiga- 
mentg.  After  the  jury  had  retired  to  consider  their  verdict,  and  after  they  had  been 
absent  for  several  hoars,  they  sent  a  message  to  the  judge,  who  had  also  left  the 
Court,  asking  a  question  on  a  matter  material  to  one  of  the  issues  being  tried.  The 
judge,  without  communicating  with  either  the  prisoner  or  his  counsel,  sent  an  answer 
in  writing  by  the  sheriflf  to  the  jury.  This  answer  was  merely  a  repetition  of  what 
the  judge  had  said  in  his  direction,  and  contained  no  new  matter.  The  jury  brought 
in  a  general  verdict  of  guilty.  Some  days  afterwards  the  prisoner's  attorney,  on 
discovering  that  a  communication  bad  taken  place  between  the  judge  and  jury,  anked 
the  judge  to  state  a  special  case  upon  the  ground  that  the  trial  was  rendered  a  nullity 
by  reason  of  this  communication. 

Held  by  the  Court  [  Willi  aub,  Holbofd,  Kbbvb&d,  and  HODGSS,  J  J., 
HiGiNBOTHAH,  C.J.,  diaaewtiente']  that  the  communication  between  the  judge  and 
jury,  being  on  a  matter  material  to  the  issue,  should  have  taken  place  in  open  Court  in 
the  presence  of  the  prisoner  or  his  counsel,  and,  inasmuch  as  it  had  taken  place  in  the 
absence  of  the  prisoner  and  his  counsel,  the  trial  was  a  nullity. 

Special  Case  for  the  opinion  of  the  Full  Court  by  Kerferd,  J. 

The  special  case  stated  by  Kerferd,  J.,  contained  the  following 
facts  : — **  The  prisoner,  Denis  Fitzgerald,  was  tried  before  me  on 
4th  December  1888,  at  Castlemaine,  and  charged  with  perjury 
committed  at  the  Court  of  Petty  Sessions  holden  at  Woodend  on 
the  2l8t  May  1888,  on  the  hearing  of  a  certain  complaint  in  which 
Robert  Harle  and  John  Keating,  trading  as  John  Keating  &  Co.^ 
were  complainants,  and  Denis  Fitzgerald,  the  prisoner,  was 
defendant.  The  complaint  was  for  goods  sold  and  delivered.  The 
presentment  contained  three  assignments  of  perjury.  (1)  That  the 
prisoner  had  never  given  a  certain  order  to  Thomas  Jefferson, 
otherwise  called  Thomas  Campbell,  to  obtain  meat  from  the  com- 
plainants. (2)  That  the  prisoner  never  had  any  transactions  with 
the  said  complainants  for  six  or  seven  years  before  the  date  of  the 
complaint.  (3)  That  at  the  date  of  the  obtaining  of  the  goods  in 
the  first  assignment  mentioned  the  said  Thomas  Jefferson,  otherwise 
called  Thomas  Campbell,  was  not  in  the  prisoner's  employ.  The 
prisoner  was  found  guilty  by  the  jury,  and  recommended  to  mercy 
on  the  ground  that  the  sum  involved  was  a  trifling  amount 
{11,  88.   ll(i.),  and   that  the  prisoner  had  always  borne  a  good 
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character  up   to  the  time  of  committing  the  offence.      There  f«o. 

was,  in  my  opinion,   the  necessary  and  ample  eyidence  to  go  i889 

to  the  jnry  in  support  of   each    assignment.      A  question  of        rr^^ 
practice  has  arisen,   and  it  is   upon  that   question  of  practice  v- 

that  I  desire  to  obtain  the  opinion  of  the  Full  Court,  After 
the  jury  had  retired  for  some  time  the  foreman  sent  a  ques- 
tion in  writing  to  me,  whilst  I  was  out  of  Court,  asking  me 
whether  the  fact  of  the  man  Jefferson,  otherwise  Campbell,  getting 
only  his  board  and  a  little  money  now  and  then  would  constitute 
employment  in  the  service  of  the  prisoner.  I  had,  in  my  charge, 
commented  upon  the  evidence  in  support  of  each  of  the  assignments, 
and  particularly  with  reference  to  the  question  as  to  what  would 
constitute  employment.  In  my  answer  to  the  jury,  which  I  sent 
by  the  sheriff,  I  repeated  in  writing  what  I  had  already  told  them 
in  my  charge :  If  the  parties  agreed  that  the  services  to  be 
rendered  by  Jefferson  should  be  remunerated  by  board,  and  by 
trifling  sums  of  money  now  and  then,  that  that  would  constitute 
employment  of  Jefferson,  and  it  was  for  the  jury  to  determine 
whether  there  was  such  an  agreement  or  not. 

After  I  had  left  the  assize  town  my  associate  received  a  letter 
from  the  attorney  instructing  counsel,  taking  an  objection  to  the 
manner  of  my  answering  the  question,  viz.,  that  I  ought  to  have 
gone  into  Court  and  recalled  the  jury,  then  read  the  question  out 
and  stated  what  my  answer  was  in  the  presence  of  the  jury,  the 
prisoner,  and  his  counsel. 

I  did  not  respite  the  sentence  holding  the  opinion  that  the 
conviction  on  the  other  two  assignments  would  be  sufficient  to 
sustain  the  verdict  if  my  act,  in  answering  the  question  put  by  the 
jnry,  made  the  conviction  on  the  third  assignment  bad. 

The  question  is  :  "  Was  the  prisoner  properly  convicted  ?" 

It  was  admitted  during  the  argument  that  the  jury  delivered  a 
general  verdict,  not  specifying  any  particular  assignment. 

Melnemey  for  the  prisoner — ^Everything  at  the  trial  of  a 
criminal  charge  must  be  done  in  open  Court  before  the  prisoner. 
The  prisoner,  by  his  counsel,  has  a  right  to  challenge  any  direction 
given  by  the  judge.  The  proceeding  in  this  case  was  contrary  to 
justice,  and  an  interference  with  the  rights  of  the  prisoner.     The 
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F.c.  practice  was  clearly  ennnciated  in  Hales  Pleas  of  the  Crown,  Vol. 

]g39  U.f  pp.  296  and  807.     The  general  practice  as  to  commimicationB 

between  the  judge  and  jury  is  laid  down  by  Tenterden,  C.J.,  in 
Burrows  y.  Unwin  (a)  in  the  following  terms  : — "  The  regular  way 
is  for  the  jury  to  come  into  Court  and  state  their  question,  and 
receive  the  law  from  the  Court."  A  direction  given  in  writing 
might  be  clear  to  the  judge,  but  might  be  ambiguous  to  the  jury,  and 
therefore  a  hard  and  fast  rule  should  be  laid  down  preventing  any 
communication  between  judge  and  jury  in  the  absence  of  the 
prisoner. 

[HioiNBOTHAM,  C.J.  If  that  rule  be  carried  to  its  full  length 
you  have  no  locus  standi  here  now.  This  Court  cannot  deal  with 
any  application  in  the  absence  of  the  prisoner.  It  was  the  practice 
some  time  ago,  where  questions  were  reserved  in  capital  oases,  to 
have  the  prisoner  brought  into  Court,  but  that  practice  has  dropped 
into  abeyance.] 

It  is  a  very  different  matter  when  a  mere  question  of  law  is 
being  argued  which  is  independent  of  facts,  or  of  the  jury's  finding 
on  facts. 

Counsel  referred  to  Elmes*  case  (b)  on  this  point. 
Then,  if  the  conviction  be  bad  as  regards  the  third  assignment, 
the  whole  verdict  must  be  set  aside,  as  it  was  a  general  verdict ;  for 
where  one  count  be  bad,  though  several  be  good,  the  whole  is 
bad:  O'GonnelVs  case  (c).  The  authority  given  in  Russell  on 
Crimes,  Vol.  III.,  p.  99,  for  the  statement  that  if  one  assignment 
of  perjury  be  proved  the  prisoner  ought  to  be  convicted,  is  founded 
upon  cases  which,  when  examined,  show  no  such  principle  can  be 
evolved  from  them.  Reg,  v.  Rhodes  {d)  was  a  prosecution  for 
subornation  of  perjury,  and  it  was  held  that,  though  there  were 
several  assignments,  yet  if  one  were  good,  and  all  the  others  bad, 
the  prisoner  ought  to  be  convicted.  The  offence  there  was  complete 
if  it  could  be  proved  in  any  single  instance  that  the  prisoner  induced  the 
witness  to  commit  perjury,  and  is  different,  therefore,  to  this  case. 
The  case  of  Reg,  v.  ViUier  (e)  does  not  touch  the  point  at  all,  nor 
does  the  remaining  authority  for  the  statement  in  Russell,  viz., 

(a)  C.  &  P.  810.  (d)  2  Ld.  Ray.  886. 

(5)  2  Leon.  R«p.  805.  («)  12  Ad.  k  E.  817. 

(o)  lia.  &F.  156. 
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Compagnon  v.  Martin  (/).     It  is  impossible  to  tell  on  which  f.o. 

assignment  the  prisoner  was  convicted  ;  it  may  well  be  that  it  was  {^ 

upon  the  third,  and  if  the  first  point  be  decided  in  the  prisoner's  — 
&yor,  then  that  third  assignment  is  bad,  and  the  whole  conyiction  v. 

must  be  set  aside. 


FlTZOBBALD. 


Smyth  for  the  Crown — The  passage  cited  from  Halea  clearly 
shows  that  the  matters  regulating  the  conduct  of  a  trial  are  matters 
of  practice,  and  not  of  law.  This  was  merely  a  discretionary  act 
on  the  part  of  the  judge,  and  cannot  now  be  reyiewed.  The  old 
procedure  which  regulated  the  treatment  of  juries  has  lapsed  into 
desuetude,  and  that  necessarily  points  to  the  conclusion  that  it 
was  but  practice,  and  was  not  regulated  by  law.  In  Winsor  v. 
TTie  Queen  (g),  Lush,  J.,  speaks  of  certain  of  the  rules  as  to  juries 
resting  merely  on  a  dictum  imported  into  text-books,  but  haring  no 
foundation  of  judicial  decision. 

Melnemey  in  reply. 

Cwr.  adv.  tmtt. 

Subsequently  the  Court  desired  to  have  the  case  re-argued,  and 
a  day  was  fixed,  when  the  whole  matter  was  argued  before  the  Full 
Court,  consisting  of  Higinbotham,  C.J.,  Williams,  J.,  Holroyd,  J., 
Eerferd,  J.,  and  Hodges,  J. 

Melnemey  for  the  prisoner — The  following  additional  authori-  Aprii  8. 
ties  were  cited  in  argument :  2  Cokeys  Inst.,  102 ;  HiUard  v.  HaU  (h) ; 
Bacon's  Abridgment,  Vol.  IV.,  p.  576 ;  Blackstone  (21st  ed.),  860 ; 
The  Trial  of  Henry  Lord  Delamere  (i) ;  The  Trial  of  Sir  Richard 
Oraham  (k) ;  Chitty's  Criminal  Law,  Vol.  I.,  684  ;  BvUer*B  Nisi 
Prius,  p.  807;  Co.  UtU,  227  (b)  (1st.  Inst.) ;  King  v.  Woolf  (I) ; 
Reg.  V.  Stone  (m)  ;  Stephens^  Criminal  Law,  pp.  206,  208; 
Reg.  V.  Virrier  (n). 


Smyth  for  the  Crown. 


Cvr.  adv.  vtdt. 


(/)  2  Sir  W.  Black  790.  (k)  4  State  Triabi  465. 

(^)  L.R.  1  Q.B.  289.  (0  1  Chitty  Reports,  p.  401. 

(A)  2  BoU.  261.  (m)  6  T.B.  527. 

(t)  4  State  Triala  281.  (»)  12  A.  &,  E.  817. 
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F.o.  HiGiNBOTHAM,  C.J.     The  answer  of  the  judges  of  this  Court  to 

1880  the  question  put  to  them  by  the  learned  judge  in  this  special  case 

Regika  ^^^  ^®  ^^^^  ^®  prisoner  was  not  properly  convicted.     The  judgment 

»•  will  therefore  be  reversed,  and  a  new  trial  will  be  had.     I  greatly 

FiTZOBSALD. 

regret  that  I  am  unable  to  concur  in,  and  that  I  feel  bound  to  record 
the  reasons  of  my  dissent  from  this  determination  of  the  other 
members  of  the  Court. 

We  sit  here  under  a  Statute,  "  The  Criminal  Law  and  Practice 
Statute  1864,'*  sec.  890,  to  hear  and  finally  determine  a  question 
of  difficulty  in  point  of  law  that  has  arisen  on  the  trial  of  a  person 
convicted  of  an  indictable  offence.  Such  a  question  of  law  only  can 
be  reserved  under  the  Statute  for  our  opinion :  per  Willes,  J.,  in 
Stubbs*  case  (o).  Our  jurisdiction  is  limited  as  on  a  writ  of  error 
to  inquire  whether  the  conviction  is  good  or  bad,  and  if  the  question 
presented  in  the  special  case  be  either  a  question  of  practice  or  a 
mixed  question  of  practice  and  of  law,  we  cannot  in  this  proceeding 
review  the  discretion  exercised  by  the  judge  at  the  trial  on  such 
question  of  practice  or  on  such  mixed  question  of  practice  and  law : 
See  per  Blackburn,  J.,  in  Winsor  v.  The  Queen  {p). 

The  question  reserved  by  the  learned  judge  in  the  present  case 
is  whether  the  prisoner,  Denis  Fitzgerald,  was  properly  convicted. 
The  prisoner  was  charged  with  perjury  on  a  presentment  containing 
three  assignments.  By  the  third  assignment  the  prisoner  was 
charged  with  having  falsely  sworn  that  at  a  certain  time  one  Thomas 
Jefferson  was  not  in  the  prisoner's  employ.  The  judge  in  his  charge 
directed  the  jury  what  facts  would  constitute  employment  in  the 
service  of  the  prisoner,  and  no  objection  has  been  taken  to  the 
correctness  of  that  direction.  After  the  jury  had  retired  the  foreman 
sent  a  question  in  writing  to  the  judge  asking  whether  certain  facts 
would  constitute  employment  in  the  service  of  the  prisoner.  The 
judge  in  the  absence  of  the  prisoner  and  of  his  counsel  received 
the  question  and  sent  to  the  jury  by  the  sheriff  a  reply  in  writing 
in  which  he  repeated  only  what  he  had  already  told  the  jury  in  his 
charge.  The  question  to  be  determined  is  whether  the  receipt  by 
the  judge  of  this  question  and  the  sending  of  such  answer  to  the 
jury  in  the  absence  of  the  prisoner  renders  the  conviction  of  the 
prisoner  bad  in  law. 

(o)  1  Dear»le/8  Cr.  Caa.  p.  555.  (p)    L.U.  I  C^B.  p.  816. 
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The  principles  of  law  which  have  been  relied  on  for  the  prisoner  f-O. 

as  applicable   to   this  case   are  undisputed   and  they  are  indeed  isso 

indisputable.     It  is  beyond  question  that  a  person  charged  with  an        rJ^^a 
offence  against  the  criminal  law  has  a  right  to  be  tried  in  open  ^' 

court,  and  that  he  has  a  right  to  hear  and  reply  to  every  allegation  

made  and  every  argument  urged  against  him  in  open  court  by    ^   ^^    »,  ■  » 

witnesses  and  the  counsel  for  the  prosecution.     But  the  practice 

which  has  been  followed  in  the  allowance  and  exercise  of  these 

rights  has  never  been  formulated  by  any  precise  rules,  and  in  my 

opinion  the  practice  could  not  be  fixed  by  any  such  rules.     In  every 

case  some  discretion  is  ex  necessitate  entrusted  to  the  judge,  whose 

duty  it  is,  not  only  to  secure  to  every  accused  person  the  exercise 

of  his  unquestioned  rights  of  public  trial  and  of  unfettered  defence 

involving  a  knowledge  as  full  and  complete  as  that  possessed  by  thq 

jury  of  the  proof  adduced  in  support  of  the  charges  against  him, 

bat  also  to  take  care  that  justice  shall  be  administered  in  each  case 

according  to  a  reasonable  practice  and  in  such  a  way  as  that  the 

ends  of  justice  shall  not  be  defeated  by  designed  obstructions  nor 

its  course  unduly  delayed  by  frivolous  and  unnecessary  forms.     It 

has  been  contended  that  according  to  the  high  authorities  which 

have  been  quoted  fully  and  argued  ably  by  Dr.  Mclnemey,  there 

must  be  no  communication  whatever  between  the  judge  and  the 

jury  in  the  absence  of  the  prisoner  after  the  jury  has  retired  to 

the  jnry-room.     This  suggested  rule  is  the  proper  and  logical  result 

of  the  admitted  principles  of  law  rigorously  carried  out  and  strictly 

applied  to  the  facts  and  circumstances  of  all  cases  alike.     But  none 

of  the  authorities  go  so  far  as  to  expressly  prescribe  such  a  rule, 

maeh  less  to  make  a  strict  compliance  with  it  a  condition  of  a 

conviction  good  in  law.     If  such  a  rule  ever  existed  it  has  never 

been  followed  in  modem  times.     It  would  be  practically  impossible 

to  comply  with  it  in  very  many  cases  in  which  communications  may 

be  properly  made  by  the  jury  to  the  judge  respecting  provision  for 

the  accommodation  and  convenience  of  the  jury  and  other  matters 

affecting  really  though  indirectly  only  the  minds  of  the  jury  in 

dealing  with  the  issues  they  have  to  try.     With  respect  to  these 

fhe  judge  must  receive  the  communication  before  he  can  exercise  a 

discretion  whether  the  communication  is  such  as  to  require  that  it 

should  be  made  in  open  court,  in  the  presence  of  the  prisoner,  or 
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F.c.  not ;  and  when  he  has  receiTed  it  he  has  no  discretion,  according 

1889  ^0  ^he  view  suggested,  but  he  mast  cause  the  prisoner  to  be  placed 

^^J^^^  at  the  bar  and  must  call  the  jury  into  Court  in  order  that  the 

«•  prisoner  may  hear  an  application,  it  may  be  from  one  of  the  jury 

FiTZQ-BB  ALD . 

for  a  glass  of  water  or  for  leave  to  retire  from  the  jury-room  for  a 

HiffinbothaM,C.J,  ujo^ent  to  Satisfy  a  call  of  nature.  It  was  next  contended  that 
admitting  such  a  rule  to  be  virtually  impracticable  and  absurd  the 
discretion  of  the  judge  is  to  be  limited  to  determining  whether  a 
private  communication  from  the  jury  is  pertinent  to  or  connected 
with  the  issues  which  the  jury  are  engaged  in  trying ;  and  that  a 
judge  would  not  be  legally  justified  in  receiving  and  replying  to 
any  conmiunication  from  the  jury  which  is  in  fact  pertinent  to  or 
connected  with  the  issues  without  calling  them  and  the  prisoner 
back  to  Court.  Even  in  this  modified  form  the  suggested  rule 
appears  to  me  to  be  both  unreasonable  and  also  dangerous,  if,  as  it 
is  assumed,  there  must  be  a  literal  compliance  with  it  in  all  cases, 
and  if  an  erroneous  exercise  of  discretion  by  the  judge  as  to  whether 
the  communication  is  or  is  not  connected  with  the  issues  is  to 
invalidate  a  conviction  otherwise  legal.  No  attempt  has  been  made 
or  could  be  made  I  think  with  success  to  enumerate  the  matters 
which  are  and  those  which  are  not  pertinent  to  or  connected  with 
the  issues.  There  is  hardly  any  matter  indeed  which  can  engage 
the  attention  of  the  jury  during  their  deliberations  and  which  tends 
to  direct  their  attention  to  or  to  divert  it  from  the  subject  matter 
of  deliberation  which  is  not  really  though  more  or  less  remotely 
connected  with  the  issues.  Take  for  example  a  not  uncommon 
request  sent  from  the  jury-room  that  the  jury  should  be  allowed  to 
see  a  particular  document  put  in  evidence  or  a  particular  article 
which  has  been  produced  and  identified  by  a  witness.  Such  a 
request  is  rarely  if  ever  refused.  It  could  not  be  objected  to  by  the 
prisoner,  and  the  grant  of  it  may  possibly  prove  the  turning  point 
of  the  verdict.  Tet  it  has  never  been  contended  as  far  as  I  am 
aware  that  a  prisoner  has  a  legal  right  to  have  that  request  made 
by  the  jury  in  open  court  in  his  presence  and  that  the  judge  has  no 
discretion  to  grant  it  in  the  absence  of  the  prisoner.  The  proposed 
rule  if  were  adopted  as  a  rule  of  law  and  as  prescribing  an  essential 
condition  of  a  lawful  trial  would  enable  a  prisoner  to  obstruct  and 
even  put  a  stop  to  the  trial,  for  it  would  deprive  the  Court  of  the 
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power  which  it  has  been  supposed  to  possess  of  removing  an  obstin-  ^'C, 

ately  rebellious  prisoner  and  allowing  the  trial  to  proceed  in  his  iggo 

absence.    Such  conduct  on  the  part  of  a  prisoner  is  happily  extremely        B^I^ilA 
rare,  but  an  instance  occurred  in  the  case  of  Rush  who  was  tried  at  «. 

Norwich  in  1849  for  murder  before  Mr.  Baron  Bolfe,  and  who  was  

threatened  with  removal  from  the   Court  if  he   persisted  in  an  ^^''*^^^*^'^"^- 

indecent  and  outrageous  course  of  cross-examination :  See  Digest 

of  the  Law  of  Criminal  Procedure,  by  Stephen,  p.  194.     In  a  case 

of  that  kind  if  it  should  happen  again  and  if  the  suggested  rule  of 

law  should  be  held  to  exist  the  Court  might  find  itself  powerless 

to  maintain  order  and  to  compel  a  prisoner  to  allow  the  proceedings 

of  the  trial  to  be  conducted  in  due  course.    Again,  this  suggested  and 

quite  novel  rule  appears  to  me  to  be  opposed  to  the  long^established 

practice  of  this  Court  on  the  hearing  of  appeals  like  the  present  on 

a  case  reserved  by  a  judge.     The  prisoner  has  an  indisputable  right 

in  my  opinion  to  be  present  at  the  argument  of  a  case  reserved  as 

well  as  at  the  trial,  and,  if  he  be  not  represented  by  counsel,  to 

argae  the  point  of  law  reserved  himself.     But  the  practice  for  many 

years  has  been  not  to  order  the  attendance  of  a  prisoner,  the  Court 

assuming  in  the  absence  of  an  application  by  the  prisoner  to  be 

brought  up  that  he  does  not  desire  to  hear  and  take  part  in 

arguments  which  in  most  cases  he  could  not  understand,  and  that 

the  Court  has  a  right  in  the  exercise  of  its  discretion  and  in  the 

absence  of  a  demand  by  the  prisoner  to  be  present  to  hear  the 

argument  in  his  absence.    Whether  such  an  assumption  is  in  all 

instances  correct  may  deserve  consideration  ;  but  it  has  never  been 

imagined  that  the  judgment  of  the  Court  confirming  a  conviction 

is  a  void  judgment  and  that  the  conviction  is  necessarily  bad  in  law 

because  the  Court  has  not,  it  may  be  erroneously,  required  the 

exercise  by  the  prisoner  of  a  right  to  be  present  which  the  law 

admittedly  gives  to  him.    In  all  such  cases  the  Court  is  assumed 

to  have  a  discretion  varying  with  the  facts  and  necessities  of  each 

case  to  allow  or  not  to  allow  the  exercise  by  a  prisoner  of  his 

undoubted  legal  right.     In  the  present  case  I  think  the  judge  had 

to  determine  a  mixed  question  of  law  and  practice.     He  had  to 

determine  in  the  exercise  of  a  judicial  discretion  allowed  to  him  by 

law  and  by  the  practice  of  the  Court  whether  the  question  put  to 

him  by  the  jury  had  such  an  intimate  and  material  connection  with 
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F.o.  the  issues  as  to  render  it  right  that  the  prisoner  should  hear  the 

1889  question  put  in  open  court ;  and  if  the  question  appeared  to  the 

Rboina        J^^^o®  ^^^  *^  hsLYQ  such  connection  he  was  at  liberty  in  my  opinion 

t>.  to  give  an  answer  to  the  question  in  the  prisoner's  absence.    Whether 

the  judge  was  right  or  wrong  in  the  exercise  of  that  discretion  is 

^*  ^ ^*       not  a  question  which  in  my  opinion  we  have  jurisdiction  in  this 

proceeding  to  determine.  I  have  followed  in  one  instance  at  least 
at  a  trial  precisely  the  same  course  as  my  brother  Kerferd  has  taken 
in  this  case.  The  fact  that  I  did  not  know  I  was  doing  what  is  now 
alleged  to  be  wrong  is  of  course  no  proof  that  what  I  did  was  right. 
But  the  possession  of  a  discretion  implies  that  it  may  be  exercised 
wrongly  as  well  as  rightly.  The  exercise  rightly  or  wrongly  of  a 
legal  discretion  by  a  judge  in  a  case  like  the  present  is  in  my 
opinion  authorised  by  the  practice  of  the  Court ;  it  is  not  con- 
demned by  any  rule  of  law  heretofore  sanctioned  by  authority,  and 
its  maintenance  appears  to  me  to  be  in  the  very  highest  degree 
important  if  it  be  not  absolutely  essential  to  the  proper  administra- 
tion of  criminal  justice.  For  these  reasons  I  hold  that  this  Court 
has  no  jurisdiction  to  entertain  this  case,  and  consequently  that 
the  conviction  ought  to  stand. 

Williams,  J.  The  broad  question  involved  in  the  determination 
of  the  point  submitted  to  us  for  our  determination  is  whether  a 
judge  can  legally  hold  private  communication  with  a  jury  upon 
matters  material  to  the  issues  joined  between  the  Grown  and  a 
prisoner.  It  is,  as  I  have  always  understood,  the  very  essence  of 
the  administration  of  our  criminal  law  that  the  trial  of  prisoners 
should  take  place  in  open  court.  The  trial  certainly  does  not 
terminate  until  the  jury  have  given  their  verdict  or  until  they  have 
been  discharged ;  and  I  take  it  to  be  not  a  novel,  but  a  well  and 
long-established  principle  of  law — 2  Hales  P.  C,  p.  296  and  pp.  806 
and  307,  and  Chitty's  Criminal  Law,  Vol.  I.,  p.  638 — that  the 
prisoner  or  his  counsel  is  to  be  afforded  the  opportunity  of  hearing 
and  seeing  all  that  takes  place  during  such  trial.  By  "  all,"  I  mean 
all  that  is  material  to  the  issues  joined  between  the  Queen  and  the 
prisoner.  I  do  not  of  course  comprise  within  that  expression  those 
matters  and  incidents  which  frequently  arise  during  the.  progress  of 
a  trial  immaterial  to  and  in  no  way  connected  with  the  issues  joined. 
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as,  for  instance,  sending  in  word  to  the  jnry-room  in  answer  to 
inqniries  therefrom  that  a  verdict  of  less  than  twelve  cannot  be 
taken,  or  that  they  (the  jury)  may  have  certain  refreshment.  But  if  a 
joiy  wish  to  be  redirected  upon  a  point,  or  to  have  a  portion  of  the 
endence  adduced  at  the  trial  read  over  to  them,  the  judge  is  bound 
in  my  opinion  to  do  both  the  one  and  the  other  in  open  court,  either 
in  the  presence  of  the  prisoner,  or  of  his  counsel,  or  if  neither  be 
present  after  the  prisoner  shall  have  been  afforded  the  opportunity 
of  being  present,  and  has  either  refused  to,  or  has  neglected  or 
biled  to,  take  advantage  of  the  opportunity  so  afforded  to  him.  It 
is  said  that  the  carrying  this  principle  into  practice  might  enable 
a  contumacious  prisoner  to  prevent  or  delay  the  progress  of  the 
trial.  Clearly  not ;  for  if  his  contumacity  asserts  itself  by  refusing 
to  speak,  or  to  take  any  part  in  the  trial,  he  has  had  the  opportu- 
nity;  if,  by  disorderly  or  riotous,  or  indecorous  conduct  in  the 
dock,  interfering  with  the  administration  of  justice,  then  the  pre- 
siding judge  has  power  to  order  his  removal,  and  that  the  trial 
proceed  in  his  absence.  In  my  opinion,  if  a  prisoner  (his  counsel 
not  being  present  in  court)  has  not  had  such  an  opportunity  as  that 
I  have  referred  to  afforded  him,  there  has  been  no  trial  within  the 
proper  sense  of  the  term — an  illegality  has  been  committed,  and 
the  so-called  trial  is  a  nullity.  Now  applying  the  principles  which 
I  have  enunciated  to  the  case  we  are  considering,  I  find  that,  after 
the  jury  had  retired  to  consider  their  verdict,  and  before  they  had 
given  it,  the  learned  presiding  judge  redirected  them  privately  upon 
a  point  most  material  to  one  of  the  issues  joined.  This  redirection 
took  the  form  of  a  secret  communication  in  writing  sent  by  the 
judge  to  the  jury  when  the  jury  were  in  their  jury-room.  Neither 
the  prisoner  nor  his  counsel  had  any  opportunity  whatever  of 
knowing  what  was  passing  between  the  judge  and  the  jury  on  a 
point  most  vital  to  one  of  the  assignments  of  perjury  charged 
against  the  prisoner.  In  my  opinion,  to  hold  such  a  proceeding  as 
this  to  be  legal,  would  have  the  effect  of  destroying  all  confidence 
in  the  administration  of  justice,  and  would  be  breaking  down  that 
most  wholesome  principle,  that  the  trial  of  prisoners  shall  take 
place  in  open  court,  for  a  redirection  to  a  jury  before  they  have 
given  their  verdict  is  clearly  part  of  the  trial.  I  think  the  private 
communication  objected  to  in  the  present  case  was  clearly  an  illegal 
V.L.IL.  VoL  XV.  D 
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act,  that  there  has  been  no  trial,  and  that  the  so-called  trial  is  a 
naliity.  It  is  qnite  true  that  there  were  three  several  assignments 
of  perjury,  and  that  the  point  submitted  to  us  for  our  determination 
only  affects  the  third  assignmeni,  but  as  the  verdict  was  general 
and  not  specific,  it  is  now  impossible  to  say  upon  which  assignment 
the  jury  founded  their  verdict  of  guilty.  Upon  this  ground  then — 
the  ground  of  illegality — the  conviction  was  in  my  opinion  improper, 
and  there  must  be  a  new  trial.  But  it  is  said,  this  secret  com- 
munication by  a  judge  to  a  jury  even  upon  a  point  material  to  the 
issue  is  a  mere  irregularity,  and  that  unless  it  can  be  shown  that 
injustice  has  been  caused  by  it,  the  Court  should  allow  the  con- 
viction to  stand.  Assuming  for  the  moment  that  it  is  a  mere 
irregularity,  it  is,  in  my  opinion,  sufficient  to  show  that  injustice 
may  have  been  caused  by  it  to  justify  us  in  ordering  a  new  trial. 
That  I  think  has  been  shown  in  this  case.  From  the  question 
privately  put  by  the  jury  to  the  judge,  it  is  clear  that  the  jury 
themselves  were  in  doubt  as  to  whether  the  facts  relied  upon  by  the 
Grown  constituted  an  "  employment'*  of  Jefferson  by  the  prisoner. 
*  As  the  perjury  alleged  against  the  prisoner,  so  far  as  regards  this 
particular  assignment,  was  that  he  swore  '*  Jefferson  was  not  in 
his  employment,''  it  is  clear  that,  if  he  entertained  the  same  honest 
doubt,  as  the  jury  evidently  had,  as  to  whether  the  facts  relied  upon 
established  the  relation  of  master  and  servant  between  himself  and 
Jefferson,  he  could  hardly  be  held  to  be  guilty  of  wilful  and  corrupt 
perjury,  at  least  it  is  very  unlikely  that  any  jury  taking  that  view 
would  so  find.  Now  had  what  passed  between  the  judge  and  the  jury 
upon  this  subject  taken  place  in  open  court,  it  is  highly  probable 
that  the  prisoner's  counsel  would  have  drawn  the  judge's  attention 
to  this  point,  and  have  asked  him  to  draw  the  jury's  attention  to  it. 
As  matters  stand,  it  is  not  improbable  that  the  jury,  qua  this 
assignment,  may  have  lost  sight  of  the  state  of  the  prisoner's 
mind,  and  have  confined  their  attention  to  the  question  of  ''employ- 
ment" or  **no  employment."  I  think,  therefore,  even  assuming 
this  to  be  merely  an  irregularity,  injustice  may  have  been  caused 
by  it ;  that  if  this  irregularity  had  not  taken  place,  in  all  proba- 
bility a  fuller  and  more  complete  redirection  would  have  gone  to 
the  jury;  and  that  in  that  event  the  jury  might  have  found  the 
prisoner  not  guilty  upon  this  third  assignment.     Qudcu/nque  t'id. 
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ihe  conviction  ought  not,  in  my  opinion,  to  stand,  and  there  ought 
to  be  a  new  trial ;  but  I  desire  to  repeat  that  I  much  prefer  to  rest 
my  judgment  upon  the  ground  that  the  act,  objected  to  in  this  case, 
was  an  illegality,  not  an  irregularity ;  and  that  consequently  there 
has  been  no  trial  of  the  prisoner  within  the  proper  and  legal  sense 
of  the  term.  I  say  nothing  about  ''  discretion,"  because  no  judge 
can  exercise  "  discretion*'  so  fts  to  do  or  allow  an  act  to  be  done 
which  contravenes  the  law,  and  I  offer  no  opinion  upon  points  not 
neeessaiy  to  be  decided  in  this  case,  not  submitted  for  our  opinion, 
and  as  to  which  any  expression  of  opinion  upon  our  part  must  be 
only  obiter.  In  conclusion,  I  must  emphatically  add  that  it  is 
not  to  be  assumed  that  it  has  been  the  practice  of  the  judges  of  this 
Court  to  hold  private  communications  with  juries  upon  matters 
affecting  issues  which  those  juries  were  trying.  I  most  emphati- 
cally assert  that  it  has  not  been  my  practice,  and  I  believe  it  not  to 
have  been  the  practice  of  many  of  my  colleagues. 


P.O. 

1889 

BsaiirA 

V. 
FiTZGBBAU). 

Willianu,  J. 


HoLBOTD,  J.  In  my  opinion  any  private  communication 
between  the  judge  and  the  jury  during  the  trial  of  a  prisoner  on 
matters  pertinent  to  any  of  the  issues  between  the  Crown  and  the 
prisoner  is  either  illegal  or  irregular.  I  have  felt  some  doubt 
whether  it  is  illegal  or  irregular.  The  conduct  of  a  trial  is,  I  think, 
a  matter  of  practice.  Practice  may  be  regulated  either  by  statute 
or  common  law.  If  it  is  regulated  by  either  one  or  the  other  it  is 
illegal  to  depart  from  it.  I  am  not  prepared  to  differ  from  the 
judgment  delivered  by  my  brother  Williams.  But  I  am  not  sure 
that  a  private  communication  is  more  than  an  irregularity.  The 
practice  of  the  Court  in  this  particular  has  not  been  regulated  by 
any  Statute.  I  am  not  convinced  that  it  has  been  regulated  by 
common  law.  U  it  had,  it  would  be  illegal  to  depart  from  it.  In 
all  other  respects  I  concur  with  the  judgment  which  has  been 
delivered. 

HoDOES,  J.  In  my  opinion,  where  a  person  is  being  tried  for 
a  criminal  offence,  it  is  absolutely  unlawful  that  there  should  be 
any  private  communication  on  a  subject  material  to  the  issues 
between  the  judge  and  the  jury  after  the  jury  has  retired.  It  was 
conceded  in  the  course  of  the  argument,  and,  I  think,  cannot  be 
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F.o.  disputed,  thafc  every  person  who  stands  charged  with  a  criminal 

18^  offence  has  the  right  to  be  tried  in  open  coart,  where  he  has  the 

Bboina        opportunity  of  being  heard,  either  by  himself  or  by  his  connsel. 

9'  It  was  also  admitted,  and  indeed  could  not  be  disputed,  that  the 

charge  of  a  judge  to  the  jury  is  a  material  part  of  that  trial.     That 

?^L-J  being  so,  we  have  only  to  get  one  stage  further :  that  any  commu- 
nication between  the  judge  and  the  jury  on  a  matter  material  to  the 
issues  is  part  of  the  charge  and  part  of  the  direction,  and  being  part 
of  the  charge  and  part  of  the  direction  must  necessarily  be  part  of 
the  trial,  and  being  part  of  the  trial  must  take  place  in  open  court. 
In  this  case  the  communication  that  passed  between  the  learned 
judge  and  the  jury  was  on  a  most  material  question,  and  it  is  to 
my  mind  indisputable  that,  there  was  a  communication  in  private, 
and  not  in  open  court,  between  the  judge  and  the  jury  on  a  question 
material  to  the  issue,  that  is,  a  portion  of  the  trial  was  conducted 
privately  between  the  judge  and  the  jury.  That,  in  my  opinion,  is 
absolutely  unlawful.  I  concur  in  the  way  in  which  it  has  been  put 
by  my  brother  Williams,  but  I  desire  to  add  that  I  think  it  is  a 
matter  of  complete  indifference  whether  it  is  a  question  of  practice 
or  a  question  of  substantive  law  as  distinguished  from  practice. 
Questions  of  practice  are  veiy  often  questions  of  law.  It  is  not  at 
all  uncommon  to  have  in  our  law  courts  appeals  from  decisions  of  a 
single  judge  on  questions  of  practice,  they  being  questions  of  law. 
So  that  whether  it  was  a  question  of  practice  (in  one  sense  of  that 
term)  or  not,  it  is  in  my  opinion  a  question  of  law.  I  desire  to 
call  attention  to  this  phrase,  "  question  of  practice,"  because  there 
is  a  sense  in  which  the  expression  may  be  used  which  undoubtedly 
would  not  cover  matters  on  which  there  could  be  an  appeal. 
Mr.  Justice  Lush,  in  Winsor  v.  The  Qusen  (q),  draws  attention 
to  what  he  considers  to  have  been  meant  by  Lord  Coke  in  a  passage 
which  had  been  cited.  He  says:  '* Notwithstanding  that  dictum 
of  Lord  Coke,  which  I  cannot  consider  as  laying  down  any  rule  of 
law,  but  merely  as  a  direction  to,  and  a  proper  one,  as  guiding 
judges  in  their  practice,  we  find  it  was  the  practice  in  Lord  Coke's 
time,  and  it  has  been  the  practice  since  in  cases  of  necessity,  for  the 
judge  to  discharge  the  jnry."  He  speaks  there  of  a  practice  not  as 
a  practice  which  all  judges  were  bound  to  follow,  but  as  a  course 

{q)  L.U.  1  Q.B.,  p.  826. 
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which  it  would  be  advisable  for  all  judges  to  pursue,  but  leaving  it  f.c. 

as  something  which  each  individual  judge  may  or  may  not  in  his  ig^ 

individual  discretion  follow.       If  it  were  a  question  of  practice        ^ 
in  that  sense  or  of  that  kind,  there  could  be   no   appeal.     But  «. 

I  take  it  that   the    question  in   this  case  is  as   much  a  funda-  

mental  principle  as  that  which  is  referred  to  by  the  Lord  Chief  ^<>^^*  J- 
Justice  in  the  above-mentioned  case,  where  he  says :  '^  We  are 
dealing  here  not  with  one  of  those  principles  that  lie  at  the  founda- 
tion of  our  law,  such  as  the  maxim  that  judges  shall  decide 
questions  of  law  and  juries  questions  of  fact,  or  that  the  verdict 
of  the  jury,  in  order  to  be  binding,  must  be  unanimous.  We  are 
dealing  with  a  matter  of  practice  which  has  fluctuated  at  various 
limes,  and  which  even  at  the  present  day  may  perhaps  not  be  con- 
sidered as  finally  settled."  It  is  a  principle  that  a  jury  is  not  to 
be  influenced  by  anything  that  comes  from  the  judge  without  the 
prisoner  having  an  opportunity  of  challenging  it.  It  lies  as  much 
at  the  foundation  of  the  administration  of  justice  as  the  principle 
that  the  verdict  must  be  unanimous,  as  it  is  one  of  the  means  of 
procuring  an  unanimous  verdict.  In  my  opinion  a  judge  has  no 
discretion  whatever  in  the  matter.  It  is  not  a  question  of  discre- 
tion. When  a  question  comes  to  him  from  the  jury  it  is  his  duty 
to  decide  whether  it  does  or  does  not  relate  to  some  question  at 
issue  between  the  Crown  and  the  prisoner.  He  has  that  duty  to 
decide.  Decide  it  he  must.  If  he  decides  wrongly  it  is  a  question 
of  law.  If  in  this  case  he  has  decided  that  it  was  not  material  to 
the  issue,  he  has  decided  wrongly.  It  is  a  pure  question  of  law, 
and  not  a  mixed  question  of  fact  and  law.  He  has  decided  some- 
thing to  be  immaterial  which  is  material,  and  has  decided  wrongly. 
The  case  therefore,  I  think,  comes  under  the  Criminal  Law  and 
Practice  Statute.  If  it  were  not  for  the  view  taken  by  the  learned 
Chief  Justice,  I  should  have  thought  the  question  raised  in  this 
case  was  beyond  the  region  of  debate. 

EssFESD,  J.  As  the  judge  who  tried  the  case,  I  wish  to  say 
that  I  felt  pressed  with  the  objection  that  the  course  which  was 
pursued  in  this  case  was  one  which,  to  my  knowledge,  has  been 
followed  by  the  judges  of  this  Court  during  the  last  twenty  years. 
I  wish  now  to  guard  against  the  conclusion  being  arrived  at,  so  far 


Digitized  by 


Google 


64  SUPREME  COUBT:  VICTOEIA.  [T.L.B. 

P-0-  as  I  am  concerned,  that  a  judge  has  no  discretion  at  a  criminal 

1889  trial.     There  are  many  matters  that  may  crop  up  in  which  a  judge 

Rboika  wo^ld  be  bound  to  exercise  a  discretion.     The  jury  might  require 

V-  to  view  a  particular  house  or  place  where  the  offence  was  com- 

FlTZGBBAXD. 

mitted,  or  they  might  desire  that  there  should  be  the  shearing 

Ketferd,  J.  ^£  ^^  ^j^  ^f  ^  shoep,  or  they  might  require  a  document  sent 
to  them,  or  some  clothes  that  had  been  put  in  evidence.  On 
all  these  subjects  the  judge  must  exercise  his  discretion.  So 
far  as  I  can  form  an  opinion  it  would  be  impossible  to  lay  down 
a  hard  and  fast  rule  for  varying  circumstances.  I  concur  with  the 
judgment  of  the  Court.  Now  that  the  matter  has  been  fully  argued 
I  see  that  I  was  wrong  in  following  the  ordinary  course.  It  was  a 
matter  pertinent  to  the  issue,  and  I  should  have  called  the  prisoner 
and  the  jury  into  Court.  I  desire  to  add  that  I  think  that  the 
circumstances  should  be  represented  to  the  law  officers  as  to 
whether  they  will  proceed  again  against  the  prisoner. 

Smyth  said  that  he  would  take  care  to  report  to  the  Attorney- 
General  the  remarks  made  by  the  learned  judge  who  had  tried  the 
case. 

Conviction  quashed ;  new  trial  ordered. 

Solicitor  for  the  Crown  i  R,  A.  Sutherland,  Crown  Solicitor. 
Solicitor  for  the  prisoner :  M.  Mornane. 

W.  H,  M. 
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Fraeiu»—BuUs  of  Supreme  Ctmrt^Order  XIX.,  r.  27 StrikUg  out^ Attorney' m        ^I^i  ^ 

hill  of  coete — OmUgion  to  tax  wUkin  twelve  mont he— Pleading  in  defence  of  

mmreaeonablenees  of  bill  qf  eoete.  A' Beckett,  J. 

In  an  ution  for  reooYery  of  the  amoant  of  a  solicitor's  bill  of  costs  a  mere  omission 
to  tax  the  bill  within  a  period  of  twelve  months  does  not  preclude  the  defendant  from 
pleading  that  the  charges  in  the  bill  were  unreasonable  or  excessive. 

Application  to  strike  oat  paragraph  of  defence  pleading  snch  charges  as  being 
ezoewive,  refnsed,  on  plaintiff's  showing  only  that  bill  of  costs  had  not  been  taxed 
before  twelve  months  from  delivery  thereof. 

The  omission  to  tax  is  not  absolutely  conclusive  as  to  the  client's  right  to  object 
to  »  charge  as  being  improper. 

AMd&Ktom  V.  Mojf  (2  B.  &  P.  287)  commented  on. 

This  was  an  action  to  recover  amount  of  a  solicitor's  bill  of 
eosts.  In  his  defence  the  defendant  pleaded  that  "  the  charges  in 
the  said  bill  of  costs  are  not  reasonable  and  proper."  The  plaintiff 
now  applied  to  have  this  portion  of  the  defence  struck  out  as  being 
improper,  under  Order  XIX.,  r.  27. 

Madden  for  plaintiff  in  support. 

Hood  for  defendant  to  show  cause. 

Cv/r.  adv.  vult. 

a'Beoebtt,  J.  This  is  an  action  to  recover  the  amount  of  a  soli- 
citor's bill  of  costs.  An  application  is  made  to  strike  out  a  paragraph 
of  the  defence,  which  is  as  follows  : — "  The  charges  in  the  said  bill  of 
costs  are  not  reasonable  and  proper/'  on  the  ground  that  the  defendant 
18  not  at  liberty  to  enter  upon  this  question,  and  that  the  pleading 
18  therefore  irrelevant.  The  bill  of  costs  was  delivered  more  than 
twelve  months  ago.  After  twelve  months  from  delivery  had  elapsed 
an  application  was  made  by  the  present  defendant  to  have  the  bill 
taxed  under  special  circumstances,  and  the  summons  was  dismissed. 
Counsel  for  the  plaintiff  relied  upon  Anderson  v.  May  (a),  and 
other  cases,  as  establishing  the  principle  that  the  only  means  by 
which  any  item  in  a  solicitor's  bill  could  be  challenged  was  taxation, 
and  that  if  the  bill  could  not  be  taxed  every  item  must  necessarily 

(a)  2  B.  A  P.  237. 
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be  paid  by  the  client.  It  is  said  that  the  reasonableness  of  the 
charges  is  to  be  taken  to  be  admitted  by  the  defendant  having 
omitted  to  procure  taxation :  See  Archbold's  Practice  (14th  ed.), 
p.  157.  Counsel  on  the  other  side  relied  upon  a  case  of  In  re 
Woods  (b),  in  which  the  Lords  Justices,  on  an  appeal  in  bankruptcy 
in  which  the  authorities  above  referred  to  were  not  cited,  used 
expressions  strongly  at  variance  with  the  plaintiff's  contention, 
saying  that- in  an  action  for  the  amount  of  the  bill  the  case  may  be 
taken  before  a  jury,  and  that  a  solicitor  has  no  absolute  right  to  the 
taxation  of  his  bill.  The  circumstances  of  that  case  were  unlike 
the  present.  There  the  Registrar  had  disallowed  certain  items  and 
the  solicitor  appealed,  contending  that  taxation  was  the  only  method 
by  which  his  bill  could  be  reduced.  The  circumstances  detract 
somewhat  from  the  value  of  the  case  as  an  authority  on  the  right  of 
a  client  debarred  from  taxation  to  question  the  propriety  of  the 
solicitor's  charges  in  an  action  on  his  bill.  But,  making  that 
allowance,  I  consider  it  as  an  authority  for  the  proposition  that  the 
omission  to  tax  is  not  absolutely  conclusive  as  to  the  client's  right 
to  object  to  a  charge  as  improper.  There  is  a  dictum  as  to  the 
conclusiveness  of  the  omission  to  tax  in  Anderson  v.  May, 
which  goes  the  whole  length  for  the  plaintiff;  but,  with  that 
exception,  the  general  tenor  of  the  cases,  and  the  result  of 
them  as  stated  in  Archbold,  is  rather  to  the  effect  that  the  absence 
of  taxation  relieves  the  solicitor  from  giving  any  evidence  that  the 
charges  are  reasonable.  It  is  not  said  that  if  taxation  has  become 
impossible  a  defendant  should  under  no  circumstances  be  able  to 
prove  that  a  charge  made  in  a  bill  is  improper.  In  the  English 
Weekly  Notes  of  26th  January  1889,  p.  9,  I  find  a  case  of  Cole  v. 
Park,  in  which  Stirling,  J.,  held  that,  notwithstanding  the  decision  in 
Anderson  v.  May,  the  delivery  of  bills  of  costs  for  more  than  a  year 
without  objection  was  not  conclusive  as  to  the  reasonableness  of  the 
items.  I  am,  therefore,  not  prepared  to  adopt  the  plaintiff's  view 
that  however  excessive  and  improper  the  charges  in  a  bill  may  be, 
a  client  having  failed  to  tax  must  pay  them,  and  therefore  that  his 
defence  that  the  charges  are  not  reasonable  and  proper  should  be 
struck  out.  My  refusal  to  strike  out  decides  nothing  as  to  the 
onus  of  proof  in  the  action,  or  as  to  what  could  be  proved  under  the 

(b)   13  Ch.  D.,  p.  318. 
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paragraph  objected  to,  or  as  to  the  present  right  to  further  par- 
ticulars under  this  defence.  The  plaintiff  will  have  the  benefit  of  ^ 
his  argument  at  the  trial,  bnt  I  shall  not,  as  a  preliminary  to  the 
trialy  exclude  the  defendant  from  the  possibility  of  attacking  any 
item  in  the  bill.  I  may  further  observe  that  if  I  were  otherwise 
disposed  to  give  weight  to  the  plaintiff's  objection  I  could  scarcely 
do  so  on  the  present  pleadings,  as  the  fact  of  the  refusal  of  the 
Bummons  for  taxation  does  not  appear  on  the  pleadings,  but  is 
introduced  by  affidavit.  If,  however,  the  pleadings  showed  all  the 
facts  relied  on  by  the  plaintiff,  I  should  still  be  against  him  on  this 
summons,  as  I  do  not  consider  the  plaintiff  to  show  an  irresistible, 
unquestionable  claim  to  payment  by  merely  showing  that  his  bill 
has  been  delivered  for  more  than  a  year  and  has  not  been  taxed.  I 
refuse  the  summons,  vrith  31.  8s.  costs. 

Application  refused. 
Solicitor  for  plaintiff:   WiUcie. 

Solicitor  for  defendant :  D.  H.  Herald, 

A.  P.M. 


1889 

WiLKIB 
V. 

Gbooh. 
A*Beekett,  J, 


PILLEY  9.  PILLEY. 

"Coumiy  CouH  StatuU  1868"  {No.  846),  «.  4A—AppUoaHoH  to  remit  action  to 
CommUf  Oomri — Soemriiy  for  ooit*  where  plaintiff  hat  property  out  of  the 
Jwrudioiion — Vttible  mearn. 

See.  48  of  the  Countjf  Court  Statute  does  not  apply  to  a  plaintiff  who  has  means, 
altboogfa  not  within  the  jurisdiction,  bnt  to  one  who  has  no  means  anywhere. 

A  ease  wiU  not  be  remitted  for  trial  to  the  County  Court  where  a  plaintiff  had  no 
means  in  Victoria,  bnt  has  means  in  England. 

AsFLiOATioN  by  the  defendant,  under  sec.  43  of  *'  The  County 
Court  Statute  1869/'  to  have  a  case  remitted  to  the  County  Court 
on  the  ground  that  the  plaintiff  had  no  visible  means  of  paying 
costs  if  a  verdict  be  given  against  him.  By  an  affidavit  the  plaintiff 
swore  that  he  had  visible  means  in  the  shape  of  rental  from  pro- 
perty in  England,  amounting  to  6001.  a  year. 

Madden  for  plaintiff  to  oppose — ^If  there  is  property  in  England, 
the  owner  of  it  is  resident  here,  no  such  order  as  that  asked  for  can 
be  made.     The  Court  has  to  be  satisfied  that  the  defendant  has  no 


1889 

March  27. 

April  8. 

A' Beckett,  J. 
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1889  visible  means,  and  that  is  impossible  here  in  face  of  the  plaintiff's 

PiLLBT  uncontradicted    affidavit  :   Martin  v.    McDonough   (a)  ;   Raebum 

PiLLBT.  ^'  ^^^^^^^  (^) ;  Brooks  V.  Smith  (c) ;   Redondo  v.  Chaytor  (d) ; 

TayUxr  v.  Port  (e). 

A*  Beckett,  J.  ^ 


The  solicitor  for  defendant  in  support — The  cases  cited  are 
decided  on  the  common  law.  The  4Brd  section  of  the  County 
Court  Statute  gives  the  judge  jurisdiction.  Rule  6a  of  Order  LXV., 
by  which  a  plaintiff  ordinarily  resident  without,  but  temporarily 
within,  the  jurisdiction,  may  be  required  to  give  security  for  costs 
is  not  in  our  rules. 

His  Honor  reserved  his  decision. 

a'  Beckett,  J.  The  defendant  asks  to  have  this  case  remitted  to 
the  County  Court,  on  the  ground  that  the  plaintiff  has  no  visible 
means  of  paying  costs  if  he  is  defeated.  The  plaintiff  swears  that 
he  has  visible  means,  consisting  of  freehold  and  leasehold  properties 
in  England,  yielding  him  a  rental  of  about  600Z.  a  year.  I  gather 
from  the  affidavits  that  the  subjects  of  litigation  occurred  many 
years  ago,  and  that  the  plaintiff  has  already  put  the  defendant  to 
expense  by  an  unsuccessful  attempt  to  obtain  redress  by  swearing 
an  information  against  him  for  libel,  which  has  been  dismissed. 
If  I  had  discretion  to  require  security  for  costs  on  this  application 
I  should  be  inclined  to  exercise  it,  but  I  think  that  the  section 
under  which  the  summons  is  brought  was  not  intended  to  apply  to 
a  case  in  which  the  plaintiff  had  means,  though  not  within  the 
jurisdiction.  It  was  aimed  at  impecunious  plaintiffs,  who  had 
no  means  anywhere.  The  truth  of  the  plaintiff's  statement  as  to 
his  property  has  not  been  challenged.  I  therefore  refuse  the 
application. 

Application  refused. 

Solicitor  for  plaintiff:  SievwrighU 

Solicitors  for  defendant :  Braham  d  Pirani. 

A.F.  Bi. 

(a)  Ante  Vol.  II.,  L.  87.  (d)  4  Q.B.D.  458. 

(b)  L.R.  9  Q.B.  lis.  (#)  Ante  Vol.  X.,  800  at  p.  808. 
(o)  2  A.L.T.  147. 
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DISNEY  AND  Othees  v.  THE  MAYOR,  Etc.,  OF  WILLIAMSTOWN.  ^'^' 

**  Local   Qov^rnmemt  Act  1874"  {No.  506),  #*.  265,  27S—raluation   oj  rateable  1888 

property— Crow%  gramU  ntbfect  to  restrictione — "  Fair  capital  value   of  the  November  15. 

fie  Mimpls"^"  The   Discipline  Act  1870"   (No.  989)— "  The  Dieeipline  Act  1889 

1880"  {No.  777),  w.  6,  14.  MarchJ^. 

In  Taliiiiig  land  granted  by  the  Crown  to  any  person  or  corporate  body,  the 
municipal  council  inuBt  take  into  consideration  all  the  restrictions  and  conditions  of 
snch  Crown  grant. 

Spboial  Casb  stated  by  justices. 

This  was  a  special  case  stated  by  the  justices  at  Williamstown. 
It  appeared  from  the  case  that  the  appellants,  Disney  and  others, 
appealed,  under  sec.  278  of  Act  No.  506,  against  the  valuation  or 
rate  made  by  the  valuer  of  the  Town  of  Williamstown,  on  land  used 
as  a  rifle  ranges,  and  for  other  military  purposes,  except  a  portion  of 
about  eight  acres,  occupied  by  a  tenant.  The  appellants  were  the 
trustees  of  this  land.  The  land  used  as  a  rifle  ranges,  except  the 
portion  occupied  by  a  tenant,  consisted  of  about  three  hundred  acres, 
and  was  rated  at  the  net  annual  value  of  2,6002.,  upon  which  sum  a 
general  rate  was  made.  The  justices  reduced  this  to  the  sum  of 
2y000{.  It  was  admitted  that  the  land  rated  was'used  solely  as  a 
rifle  ranges,  and  for  other  military  purposes,  under  a  grant  from 
the  Crown,  which  recited  inter  alia  that,  in  order  to  provide  a  site 
for  rifle  ranges  and  other  military  purposes,  the  said  land  was 
granted  to  the  appellants  subject  to  the  restriction  that  it  should 
be  used  for  no  other  purpose  whatsoever,  and  that  they  should  have 
no  power  to  alienate  the  whole  or  any  portion  of  the  said  land. 
The  town  valuer  gave  evidence  to  the  efiect  that  he  considered 
8001.  per  acre  a  most  reasonable  valuation ;  and  that  when  making 
the  valuation  he  made  no  enquiry  as  to  the  income  derived  by  the 
tmsiees  from  the  land,  but  that  he  computed  the  annual  value  of 
the  land  at  2,6002,  being  at  the  rate  of  five  per  cent,  on  the  fair 
capital  value  of  the  fee  simple,  which  he  fixed  at  60,0002.,  which 
was  at  the  rate  of  1602.  per  acre,  and  that  in  determining  the  fair 
capital  value  of  the  fee  simple  he  was  in  ignorance  of,  and  did  not 
take  into  conaiderationy  any  conditions  or  restrictions  annexed  to  it, 
but  tr^ted  the  land  as  if  available  for  immediate  sale.  Counsel  for 
the  appellant  contended  that  under  sec.  266  of  Act  No.  606  the 
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P.O.  correct  net  annnal  yalne  of  the  said  land  was  the  amount  which  the 

1888  appellants  could  derive  therefrom  each  year  without  violating  the 

DunIt         conditions  and  restrictions  contained  in  the  Grown  grant.     And 

*•  further  that  if  it  were  necessary  under  that  section  to  fix  the  fair 

Mayor,  etc.,  ov         ,  *' 

WiLLTAtfsTowv.  capital  value  of  the  fee  simple  of  the  land,  that  the  fee  simple 
should  not  he  valued  as  if  it  were  free  from  all  conditions  and 
restrictions,  hut  that  any  such  conditions  and  restrictions  should  he 
considered  in  arriving  at  the  said  capital  value.  The  respondent 
contended  that  the  rate  had  heen  made  upon  a  correct  hasis,  and 
that  the  fair  capital  value  of  the  fee  simple  of  the  said  land  was  to 
be  taken  irrespective  of  the  said  Grown  grant.  The  justices  con- 
sidered that  the  net  annual  value  should  be  reduced  to  2,000Z.,  and 
that  the  valuation  of  the  fee  simple  should  be  reduced  to  40,0001., 
upholding  the  contention  that  the  fee  simple  should  be  valued 
without  taking  into  consideration  the  conditions  and  restrictions  of 
the  Grown  grant.  The  question  for  the  opinion  of  the  Full  Court 
is  whether  the  said  determination  was  erroneous  in  point  of  law. 

Hodges  for  the  respondents — The  valuation  has  been  made 
according  to  the  provisions  of  sec.  265  of  Act  No.  606  upon  the 
"  fair  capital  value  of  the  fee  simple"  of  the  property  (a). 

The  '' fair  capital  value  of  the  fee  simple"  is  the  basis  upon 
which  the  valuation  is  to  be  made ;  the  valuer  has  nothing  to  do 

(a)  NoTH. — "  Sec.  265.    The  conncil  of  puted  at  iU  net  annaal  yalae»  that  u  to 

every  mimicipality  coiiBtituted  after  the  say,  at  the  rent  at  which  the  same  might 

commencement  of  this  Act  shall,  within  reasonably  be  expected  to  let  from  year 

three    months    after    the    constitution  to  year  free  of  all  nsnal  tenants'  rates  and 

thereof,  and  the  coanoil  of  every  mnnici-  taxes,  and  deducting  therefrom  the  pro- 

pality  may  from  time  to  time,  as  shall  bable  annnal   average  cost  of  insurance 

seem  fit,  cause  to  be  made  for  such  muni-  and  other  expenses  (if  any)  necessary  to 

cipality  a  valuation  of  all  rateable  pro-  maintain   such    property   in    a  state  to 

perty  within  the  municipal  district  by  a  command  such  rent.     Provided  that  no 

competent  person  or  persons  to  be  called  rateable  property  shall  be  computed  as  of 

valuers,  and  notice  of  such  valuation  shall  an  annual  value  of  less  than  five  pounds 

be  given  to  the  occupiers  or  owners  of  the  per  centum  upon  the  &ir  capital  value  of 

rateable  property  so  valued,  or  shall  be  the  fee  simple  thereof,  but  that    every 

published  by  the  council  in  some  news-  person  occupying  (otherwise  than  under 

paper  circulating  in  the  neighbourhood ;  any  lease)  Crown  lands  for  pastoral  pur- 

and  the  rates  made  by  the  council  for  the  poses  only,  shall  be  rated  in  respect  of 

purposes  of  this  Act  shall  be  made  upon  such  annual  value  thereof  as  aforesaid,  and 

such  valuation ;  and  in  every  such  valu-  not  on  the  capital  value  thereof." 
ation  the  property  rateable  shall  be  oom- 
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with  the  consideration  of  the  nature  of  the  various  tenures.     The  f.o. 

Act  never  contemplated  an  enquiry  being  made  into  complicated  isss 

titles  and  conditions.  Dishst 
[a'Bbckett,  J.  If  the  land  be  subject  to  such  restrictions  as  render  «• 

MaYOS,    BTO.y    OP 

it  useless,  and  of  no  value,  those  restrictions  should  be  considered  J    Williambtown. 

No ;  the  value  of  the  fee  simple  is  to  be  taken  without  any 
farther  consideration. 

[a'Bbckett,  J.  The  capital  value  of  the  fee  simple  is  a  term  of 
arty  and  you  must  look  at  the  tenure  to  see  what  real  value  the 
property  is  to  the  person  rated.] 

The  valuation  does  not  depend  upon  the  fee  simple  being  con- 
veyed at  all ;  the  fee  simple  may  be  in  the  Grown,  but  the  occupier 
18  to  be  rated  upon  the  net  annual  value,  no  matter  in  whom  the 
fee  simple  may  be.  No  matter  how  the  land  is  occupied,  it  is 
rateable  according  to  its  value  without  regard  to  title  or  tenure. 
Reg.  V.  Cop€  Exparte  Essendon  (6). 

Ccldham  for  the  appellants — The  wrong  basis  for  valuation  has 
been  adopted,  inasmuch  as  the  justices  were  bound  to  look  at  and 
consider  the  restrictions  and  conditions  under  which  the  land  was 
granted  to  the  trustees.  The  interest  in  the  land  must  be  con- 
sidered. The  value  is  to  be  computed  by  looking  at  the  estate  in 
the  land,  and  not  at  the  land  itself.  If  the  Legislature  had 
intended  that  the  land  is  to  be  valued,  irrespective  of  the  estate  a 
person  may  have  in  that  land,  it  would  have  been  unnecessary  to 
have  introduced  all  these  words  now  employed.  The  estate  in  the 
property  which  the  occupier  enjoys  must  be  duly  considered,  and 
it  is  the  capital  value  of  the  fee  simple  of  that ''  estate  in  the  land  " 
which  has  to  be  rated.  ''  Property"  does  not  mean  the  mere  land 
itself  in  the  possession  of  a  person,  but  it  means  the  exact  estate  in 
that  land  as  it  is  held  by  any  such  person  subject  to  all  qualifications 
and  restrictions  accompanying  the  possession  or  enjoyment  thereof. 
Fee  simple  does  not  necessarily  mean  fee  simple  absolute  ;  it  also 
includes  fee  simple  determinable :  Coke  Litt.  It  would  be 
clearly  unequitable  to  tax  the  appellants  who  have  no  beneficial 
interest  in  the  land.  In  the  case  of  Corporation  of  Worcester  v. 
DroUwich  Assessment  Committee  (c)  it  was  held  that  where  land 

(ft)  Anii  Vol.  VIL,  L.  887.  (e)  2  Ex.  D.  48. 
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P.O.  was  used  for  a  public  purpose,  and  the  occupiers  thereof  are  pre- 

iQQg  vented  by  Statute  from  deriving  the  full  pecuniary  benefit  which  it 

is  capable  of  producing,  the  land  is  to  be  rated  with  reference  to  the 

V.  amount  of  profit  actually  made,  and  not  with  reference  to  the  profits 

WiLLiAMSTowN.  which  might  be  earned  by  the  occupiers  if  they  were  not  subject  to 

restrictions.     The  restrictions  in  the  present  case  are  imposed  by 

the  Governor-in-Council,  and  the  principle  in  the  above  case  applies 

to  the  present. 

Hodges  in  reply — The  case  relied  upon  by  the  appellant  does 
not  relate  to  the  present  case,  and  does  not  bear  upon  the  legislative 
enactments  in  our  Act  No.  606.  Under  the  English  Act  under 
which  that  case  was  decided,  the  hereditaments  were  to  be  rated, 
and  that  is  a  clear  distinction,  as  our  colonial  Act  avoids  that. 

Cur.  (Ado.  vnU. 

1889  HiGiNBOTHAM,  C.J.     This  was  an  appeal  by  case  stated  under 

March  26.  rr  y 

—  sec.  150  of  the  ''  JusHces  of  the  Peace  Statute  1865  **  against  a 

decision  of  the  justices  in  petty  sessions  at  Williamstown,  under 
sec.  278  of  the  "  Local  Government  Act  1874.'*  The  appellants 
in  this  Court  and  in  the  Court  below  are  the  trustees  under  a 
Crown  grant  dated  5th  January  1880,  of  382  acres  of  land  situated 
at  Williamstown.  This  land  having  been  first  permanently  reserved 
from  sale  for  the  purposes  mentioned  in  the  Crown  grant  was 
granted  by  the  Crown  to  the  trustees  and  to  their  heirs  subject  to 
the  '*  conditions,  provisions,  and  declarations  hereinafter  mentioned, 
that  is  to  say,  that  the  said  land  hereby  granted  and  the  buildings 
for  the  time  being  thereon  shall  be  at  all  times  hereafter  maintained 
and  used  as  and  for  a  site  for  rifle  ranges  and  other  military 
purposes,  and  offices  and-  conveniences  connected  therewith,  and  in 
accordance  with  such  regulations  as  shall  from  time  to  time  be 
made  by  the  Governor  with  the  consent  of  the  Executive  Council 
.  .  .  and  for  no  other  purpose  whatsoever.*'  The  grant  con- 
tained reservations  of  gold  silver  and  coal  and  of  land  required  for 
railways  or  roads,  and  a  clause  of  re-entry  if  the  trustees  '*  shall 
permit  or  sufi'er  the  said  laud  and  premises,  or  any  part  thereof,  to 
be  used  for  or  applied  to  any  other  than  the  purpose  aforesaid,  or 
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to  become  out  of  proper  order  and  repair,  or  shall  alienate  or  f.o. 

attempt  to  alienate  in  fee  simple,  or  for  any  less  estate  or  interest,  is89 

the  said  land  and  premises,  or  any  part  thereof,  save  and  except        di^t 

under  and  in  pursuance  of  some  law  hereafter  to  be  in  force  within  ^• 

.,        .,      ,        „  Matob,  bto.,  ov 

me  saia  colony.  WiLiiuisTowir. 

Land,  the  property  of  Her  Majesty,  being  used  for  public  purposes  jK«,-,|j^^^Ji^  o.j 

would  be  exempted  from  liability  to  be  rated  under  sec.  258  of  "  The 

Local  Oovernment  Act  1874,"  providing  it  be  used  solely  for  such 

pabUc  purposes  without  any  beneficial  occupation  by  individuals : 

Mayor,  etc.,  of  Essendon  v.  Blackwood  (d).     The  respondents,  the 

Borough  Council  of  Williamstown,  treating  the  land  as  not  coming 

within  any  exemption,  made  a  rate  upon  it.     They  computed  the 

annual  value  at  2,5002.,  being  at  the  rate  of  62.  per  centum  on  the 

fair  capital  value  of  the  fee  simple,  which  they  fixed  at  50,0002.,  or 

about  502.  an  acre.     In  determining  the  fair  capital  value  of  the 

fee  simple  the  respondent's  valuer  was  ignorant  of  and  did  not  take 

into  consideration  any  conditions  or  restrictions  annexed  to  the  land, 

but  treated  it  as  if  it  were  available  for  immediate  sale  and  free 

from  any  conditions  or  restrictions.     The  trustees  appealed  under 

sec.  278  to  the  justices  in  petty  sessions  against  this  rate,  not 

specifying  any  ground  of  appeal.     The  justices,  while  they  reduced 

the  net  annual  value  from  2,$002.  to  2,0002.,  affirmed  the  principle 

adopted  by  the  boroagh  council,  namely,  that  the  fee  simple  should 

be  valued  without  regard  to  any  conditions  or  restrictions  imposed 

by  the  Crown  grant  upon  the  mode  of  user  of  the  land.     The 

trastees  now  appeal  by  special  case  from   this  determination  of 

the  justices.     The  important  question  we  have  to  deal  with  on  this 

appeal  arises  under  sec.  266  of  the  **  Local  Oovernment  Act  1874." 

The  terms  of  that  section,  so  far  as  they  a£fect  the  question  under 

consideration,    are    as    follows : — "  In  every  such  valuation  the 

property  rateable  shall  be  computed  at  its  net  annual  value,  that  is 

to  say,  at  the  rent  at  which  the  same  might  reasonably  be  expected 

to  let  from  year  to  year  free  of  all  usual  tenant's  rates  and  taxes, 

and  deducting  therefrom  the    probable    annual   average   cost  of 

insurance  and  other  expenses  (if  any)  necessary  to  maintain  such 

property  in   a  state  to  command  such  rent.    Provided  that  no 

rateable  property  shall  be  computed  as  of  an  annual  value  of  less 

{d)  2  App.  Cas.,  p.  574 
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F-0.  than  6Z.  per  centnm  apon  the  fair  capital  value  of  the  fee  simple 

1889  thereof."     Both  the  proyisions  contained  in  these  words  apply  to 

DoKBT        every  kind  of  rateable  property,  including  not  only  private  property 
«•  but  also  land  the  property  of  Her  Majesty  which  is  used  for  public 

WiLLiAMSTowH.  purposos  but  IS  uot  exempted  by  virtue  of  exclusive  user  from 
Riainbotham  CJ  ^^^^^^^J  ^-  ^  rated.  The  first  provision  defines  the  primary 
method  of  computation.  It  is  taken  from  and  is  in  all  substantial 
particulars  a  copy  of  the  English  Parochial  Assessment  Act^  6  &  7 
William  4  c.  96,  sec.  1,  which  regulates  the  mode  of  assessment  of 
property  for  the  relief  of  the  poor.  This  rule  of  computation  is  that 
the  occupier  is  rateable  at  what  a  tenant  from  year  to  year — ^the 
hypothetical  tenant  as  he  has  been  called — will  give  as  the  rent, 
who  takes  the  land  subject  to  the  s^e  restrictions  as  those 
under  which  the  actual  tenants  hold  it  :  See  the  decision  of  Black- 
burn, J.,  in  The  Corporation  of  Liverpool  v.  The  Overseers  of 
Wavertree,  quoted  and  adopted  as  right  in  principle  by  the  Court 
of  Appeal  in  The  Mayor,  etc.,  of  Worcester  v.  The  Assessment 
Committee  of  the  Droitwich  Poor  Law  Union  (e).  In  both  of 
these  cases  the  restrictions  and  limitations  of  the  beneficial 
occupation  were  created  by  the  Acts  of  Parliament.  The  principle 
of  the  rule,  as  it  was  laid  down  in  the  first  case  and  adopted  in  the 
second  case,  applies  to  actual  restrictions  and  limitations  of  bene- 
ficial occupation  of  all  kinds  whether  imposed  by  law  or  by  act  of 
the  occupier's  landlord,  the  owner.  This  rule  of  computation  of 
annual  value,  though  it  appears  to  have  been  first  clearly  defined  in 
these  English  authorities,  has  been  generally  followed  in  practice  in 
the  assessment  of  annual  value  by  municipal  corporations  under  the 
corresponding  terms  of  the  Victorian  law  relating  to  the  net  annual 
value.  Various  inequalities  of  burdens  of  municipal  rating  as 
between  the  owners  of  land  and  the  occupiers  of  land  who  are 
primarily  liable  to  the  rate  were  soon  found  to  be  the  result  of  the 
application  in  Victoria  of  the  rule  of  computation  by  annual  value 
only.  The  chief  of  these  was  that  owners  of  small  areas  of  land  in 
growing  townships  found  it  profitable  to  leave  their  land  unoccupied 
and  unimproved,  so  that  it  had  practically  no  annual  value  whatever, 
and  so  remained  unrated,  while  the  capital  value  of  their  land  was 
raised  by  an  increment  wholly  unearned  by  the  owners  by  means  of 

(e)  %  Kx.  D.,  p.  47. 
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the  rated  improyements  of  the  occupied  and  improved  lands  of  F.o. 

adjoining  owners.     The  proviso  of  sec.  266  contains  the  latest  form  isso 

of  the  remedy  adopted  by  the  Legislature  to  guard  against  such        oibnbt 

inequalities.     This  proviso,  which  is  not  found  in  the  corresponding   ,        v. 

^  r  »  ,         ,     Mayob,  bto.,  ot 

EngUsh  legislation  on  the  subject  prescribes  the  secondary,  but  the  Wiluambtowv. 

really  controlling,  method  of  computation.      It  enacts,  in  effect,  si^nbotham,C,J. 
that  all  rateable  property  whether   occupied  or  unoccupied  and 
whether  improved  or  unimproved  shall  be  computed  as  of  an  annual 
value  of  not  less  than  5  per  cent,  upon  the  fair  capital  value  of  the 
fee  simple  thereof.     The  practical  operation  of  this  proviso  in  view 
of  the  relation  generally  subsisting  between  the  net  annual  value 
and  the  capital  value  of  land  in  Victoria  is  to  supersede  the  necessity 
of  estimating   in   the   majority   of   individual  cases   the  various 
restrictions   and  limitations  which    together  with  the    statutory 
deductions  tend  to  reduce  the  net  annual  value.     Five  per  cent,  on 
the  capital  value  is  the  minimum  valuation,  and  5  per  cent,  on  the 
capital  value  is  generally  in  fact  something  more  than  the  net 
annoal  value  in  ordinary  cases  after  the  statutory  deductions  have 
been  made  and  after  the  restrictions  and  limitations  affecting  the 
tenure  of  the  occupier  have  been  allowed  for.     But  the  question 
remains,  what  is  the  fair  capital  value  of  land  upon  which  the 
computation  of  6  per  cent,  is  to  be  founded  ?    The  words  of  the 
proviso  appear  to  supply  the  answer.     It  is  to  be  the  fair  capital 
Talae  of  the  fee  simple  of  the  land,  that  is  to  say,  it  is  to  be  the 
capital  value  of  the  land  as  it  is  to  be  fairly  inferred  from  the  terms 
of  the  instrument,  which  at  once  creates  and  confers  an  estate  in 
fee  simple  and  also  limits  and  restricts  by  reservations  and  restric- 
tions varying  in  different  cases  the  value  of  the  owner's  estate  in 
fee  simple.     It  may  be  that  the  purchasers  of  land  in  open  market 
do  not  always  consider  the  reservations  restrictions  and  conditions 
annexed  to  the  tenure  of  all  land  held  under  the  Grown  and  that 
the  market  price  of  land  may  consequently  be  in  some  cases  higher 
than  it  would  be  if  those  elements  of  reduction  in  value  were  duly 
estimated.     But  this  cannot  affect  or  be  allowed  to  influence  the 
interpretation  of  the  statute  which  prescribes  the  fee  simple  as  that, 
the  fair  capital  value  of  which  is  to  be  ascertained  for  the  purpose 
of  rating  under  this  section  of  the  Act.     The  instrument  creating 
the  estate  in  fee  simple  is  an  element  to  which  regard  may  in  all 
VX.R.,Vol.XV.  E 
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F.o.  cases  have  to  be  paid  in  determining  the  capital  value  of  the  fee 

18S9  simple.     If,  as  in  the  present  case,  the  instrument  be  a  Crown 

Dmitby        grant  of  land  to  trustees  in  fee  for  public  purposes  only,  vrith- 

9.  holding  all  right  of  beneficial  occupation  from  the  grantees  and 

WtLUAjtBTowv.  occupiers,  the  terms  of  the  grant  must  not  be  excluded  from 

jg^jj^]JJ]j^  ^^consideration  either  by  the  council  in  making  the  rate  or  by  the 

"""  justices  in  sessions  upon  appeals  against  the  rate  after  it  has  been 

made.    It  is  true  that  the  land  in  such  a  case  not  being  the  property 

of  Her  Majesty,  but  vested  in  trustees,  would  not  come  within  the 

terms  of  any  of  the  exceptions  named  in  sec.  258,  although  used 

for  public  purposes.    But  if  it  be  granted  by  the  Crown  and  be 

also  used  by  the  grantees  for  public  purposes  only  without  right  to 

or  enjoyment  in  fact  by  anyone  of  any  beneficial  occupation,  the 

fee  simple  would  not  have  any  fair  capital  value  in  the  market,  and 

this  method  of  computation  could  not  be  applied.     In  the  same 

circumstances  there  could  be  no  computation  of  net  annual  value, 

and  the  practical  effect  would  be  that  only  a  nominal  rate  could  be 

made  or  levied  upon  land  so  held  and  occupied. 

In  the  present  case  the  justices  determined  that  the  net  annual 
value  of  2,600{.,  at  which  the  land  had  been  rated  by  the  council, 
should  be  reduced  to  2,000Z.,  and  they  did  so  upon  the  ground  that 
though  they  considered  that  the  fee  simple  should  be  valued  without 
taking  into  consideration  the  conditions  and  restrictions  of  the 
Crown  grant  the  valuation  of  60,0002.  fixed  by  the  council  as  the 
capital  value  was  excessive,  and  should  be  reduced  to  40,0002.  We 
are  of  opinion  that  the  determination  of  the  justices  was  erroneous 
in  point  of  law  in  excluding  from  the  valuation  of  the  fee  simple 
consideration  of  the  conditions  and  restrictions  of  the  Crown  grant, 
and  we  shall  remit  the  matter  to  the  justices  with  an  intimation  of 
this  opinion.  We  do  not  reverse,  confirm  or  amend  the  determina- 
tion of  the  justices.  It  appears  on  the  case  that  about  eight  acres 
of  the  land  granted  to  the  appellants  are  occupied  by  a  tenant. 
We  have  not  the  means  of  determining  whether  this  land  is 
occupied  beneficially  and  contrary  to  the  provisions  of  the  Crown 
grant  so  as  to  make  the  whole  or  some  part  of  the  land  used  as 
rifle  ranges  subject  to  more  than  a  nominal  rate  ;  and  if  so,  what 
the  amount  of  the  rate  ought  to  be,  and  by  whom  it  would  be 
payable.     Attention  does  not  appear  to  have  been  called  in  the 
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Court  below,  nor  was  onr  attention  directed  to  the  provisions  of  F.o. 

sec.  14  of  "  The  Discipline  Act  1888"  (No.  777),  and  this  may  be  i^ 

found,  on  examination,  to  present  the  whole  case  nnder  an  entirely        j^i^^ 

new  legal  aspect.     For  these  reasons  we  confine  ourselves  to  the  «• 

-    .  .         _    '  .     ,  ,       1  rrii  i.  it.'    Matob,  bto.,  of 

decifiion  of  the  question  raised  by  the  case.      The  costs  of  this  Wiluamstowv. 

appeal  must  be  paid  by  the  respondents.  jK««*ott«in,C.t7: 

EEaFBSD,  J.  In  the  matter  of  an  appeal  to  magistrates  under 
see.  278  of  Act  606  against  the  Taluation  or  rate  made  by  the 
valuer  of  the  town  of  Williamstown  and  the  Williamstown  Council 
on  land  situate  at  Williamstown,  and  used  as  a  rifle  ranges  and  for 
military  purposes.  It  appears  that  the  valuer  assessed  the  land 
at  the  net  annual  value  of  2,500!.,  upon  which  a  rate  was  made  of 
2181. 15«.  An  appeal  was  made  by  the  trustees,  Messrs.  Disney, 
Thomas,  Rede,  Irving,  Sargood,  Smith,  and  Ghristopherson,  to  the 
Court  of  Petty  Sessions,  and  the  rate  was  reduced  to  176Z.  The 
appellants  contended  that  under  sec.  265,  Act  No.  606,  the  net 
annual  value  of  the  said  land  was  the  amount  which  the  appellants 
could  derive  therefrom  without  violating  the  conditions  or  restrio- 
tions  contained  in  the  Crown  grant ;  and  further,  that  if  it  were 
necessary  to  fix  the  capital  value  of  the  fee  simple  such  conditions 
and  restrictions  should  be  considered  in  arriving  at  the  said  capital 
Talue.  The  respondents  on  the  other  hand  contended  that  the  said 
land  had  been  rated  upon  a  fair  and  correct  basis,  and  that  the  fair 
ciq>ital  value  of  the  fee  simple  was  to  be  taken  irrespective  of  the 
conditions  and  restrictions  contained  in  the  said  grant.  It  appears 
that  a  portion  of  the  land,  about  eight  acres  of  the  882a.  Ir.  86p. 
occupied  by  the  appellants,  is  occupied  by  a  tenant  to  the  trustees. 
I  express  no  opinion  on  the  right  of  the  trustees  to  let  to  a  tenant 
any  portion  of  the  land  granted  to  them,  as  that  question  is  not 
raised  in  the  case  now  under  consideration.  We  have  not  the 
necessary  information  as  to  the  terms  of  the  tenancy,  which  may  be 
for  the  purpose  of  keeping  it  in  good  order  and  repair,  and  for 
protecting  the  property.  The  Court  of  Petty  Sessions  determined 
that  the  trustees  were  liable  to  be  rated,  and  that  the  fee  simple 
should  be  valued  without  taking  into  consideration  the  conditions 
and  restrictions  imposed  by  the  Crown  grant.  The  appellants, 
believing  this  decision  to  be  erroneous  in  point  of  law,  have  asked 

E  2 
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F.o.  the  magistrates  to  state  a  case  to  the  Fall  Court.    The  magistrates, 

XgSQ  in  compliance  with  that  request,  now  submit  to  this  Court  the  ques- 

DnsiniT        ^^^  whether  or  not  their  determination  was  erroneous  in  point  of 

«.  law.     The  Crown  grant  referred  to  is  dated  5th  January  1880,  and 

WiLLijLHSTowv.  s^ts  out  that  the  land,  being  882a.  Ir.  86p.  on  the  left  bank  of  the 

KerfM  J      Kororoit  Creek,  has  been  lawfully  and  permanently  reserved  from 

sale,  and  it  declares : — 

**  This  our  Royal  grant  is  and  shaU  be  sabject  to  tbe  conditions,  proTisions,  and 
declarations  hereinafter  mentioned  (that  is  to  say)  that  the  said  land  hereby  granted, 
and  the  buildings  for  the  time  being  thereon,  shall  be  at  aU  times  hereafter  main- 
tuned  and  nsed  as  and  for  a  site  for  rifle  ranges  and  other  military  purposes,  and 
offices  and  conveniences  therewith,  under  and  in  accordance  with  such  regulations  as 
shaU  from  time  to  time  be  made  by  the  Governor  or  officer  for  the  time  being 
administering  the  government  of  our  said  colony,  with  the  consent  of  the  EzecatiTe 
Council." 

The  Crown  grant  further  provides  that  the  trustees  shall  not — 

*' Permit  or  suffer  the  said  land  or  premises,  or  any  part  thereof,  to  be  used  for  or 
applied  to  any  other  than  the  purpose  aforesaid,  or  to  become  out  of  proper  order 
and  repair,  or  shall  alienate  or  attempt  to  alienate  in  fee  simple  or  for  any  less  estate 
or  interest  the  said  land  and  premises,  or  any  part  thereof," 

and  in  default  reserves  a  right  to  re-enter  as  if  such  grant  had 
not  been  made.  The  answer  to  the  question  put  by  the  magistrates 
in  the  case  stated  must,  I  think,  be  found  in  the  proper  construction 
to  be  placed  upon  sees.  268  and  265  of  the  Act  No.  606.  Dealing 
first  with  sec.  268,  the  marginal  note  is:  ''  What  shall  be  rateable 
property?"  This  section  contains  the  following  exceptions,  tnter 
alia: — Land  the  property  of  Her  Majesty  which  is  unoccupied  or 
used  for  public  purposes ;  land  in  the  occupation  of  the  Crown  or 
the  Government  of  Victoria.  "  The  Discipline  Act  1870,"  sec.  2, 
provides  that  "  the  Governor  may,  on  behalf  of  Her  Majesty,  place 
in  commission  any  armed  vessel  that  the  Parliament  of  Victoria 
may  from  time  to  time  direct  to  be  maintained,  and  may  engage  the 
services  of  any  person  to  serve  in  the  military  and  naval  forces  of 
Victoria."  This  section  authorises  the  Government  of  Victoria 
to  undertake  the  defence  of  the  colony  on  behalf  of  Her  Majesty. 
**  The  Discipline  Act  1888,"  which  is  to  be  read  and  construed  as 
one  with  "  The  Discipline  Act  1870,"  by  sec.  6  creates  a  body 
called  a  '^  Council  of  Defence,"  and  provides  that  the  council 
**  shall  direct  and  control  the  organisation  of  Her  Majesty's  naval 
and  military  forces  in  and  for  Victoria,  and  may  reorganise  the 
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same  from  time  to  time,  and  take  such  steps  as  may  be  necessary  F.o. 

to  establish  and  maintain  efficient  discipline  therein.''     Sec.  14  ig^ 

of  the  same  Act  provides  that  "  the  estate  and  interest  of  any  volun-        d^^j 
teer  corps,  or  of  the  naval  reserve,  and  of  any  persons  as  trustees,  .p> 

in  all  parade-grounds,  orderly-rooms,  and  rifle  ranges  shall  imme-  Willlucstowv. 
diately  on  the  commencement  of  this  Act  be  conveyed  to  and  shall  xer^rd  J. 
become  vested  in  the  Council  of  Defence."  The  land,  the  subject 
matter  of  this  case,  according  to  the  terms  of  the  grant,  is  to  be 
maintained  and  used  as  and  for  a  site  for  rifle  ranges  and  other 
military  purposes  and  offices,  and  for  no  other  purpose.  I  would 
say  that  the  appellant  trustees  became  divested  of  the  land  and  that 
it  became  vested  in  the  Council  of  Defence  by  operation  of  law,  and 
that  it  is  used  by  the  Council  of  Defence  for  the  Government  of 
Yictoria  for  public  purposes,  and  is  necessary  for  the  organisation 
of  Her  Majesty's  military  forces  in  and  for  Victoria.  I  now  pro- 
ceed to  consider  sec.  265,  which  provides  as  follows : — "  And  in 
every  such  valuation  the  property  rateable  shall  be  computed  at  its 
net  annual  value,  that  is  to  say,  at  the  rate  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to  year,  free  of  all 
tenant's  rates  and  taxes,  and  deducting  therefrom  the  probable 
annual  average  cost  of  insurance  and  other  expenses  (if  any)  neces- 
aaiy  to  maintain  such  property  in  a  state  to  command  such  rent." 
The  basis  of  valuation  is,  assuming  the  land  to  be  unoccupied,  what 
woold  a  person  going  in  as  a  tenant  give  for  it  per  annum  ?  He 
is  called  in  the  books  a  hypothetical  tenant.  In  the  case  of  the 
Corporation  of  Worcester  v.  Droitwich  Assessment  Committee  (J), 
the  hypothetical  tenant  was  to  be  a  tenant  subject  to  the  same 
restrictions  as  the  corporation  of  Worcester  was  subject  to,  and  it 
was  in  that  case  held  that  an  occupier  of  land  is  not  rateable  in 
respect  of  the  whole  profit  derived  from  the  land  but  only  in  respect 
of  the  profit  which  he  himself  derives  from  the  land.  The  occu- 
pation in  this  case  cannot  be  a  source  of  profit  by  reason  of  the 
restrictions  imposed  by  the  grant.  No  hypothetical  tenant  would 
take  it  subject  to  those  restrictions  and  conditions.  Those  condi- 
tions deprive  it  of  any  occupation  value.  It  has  no  beneficial  value 
to  any  other  person  apart  from  the  purpose  for  which  it  was 
granted.  In  the  language  used  by  the  Master  of  the  Bolls,  in 
(/)  2  Ex.  D.,  p.  61. 
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F.o.  The  Mersey  Dock  and  Harbour  Board  v.  Overseers  of  LlaniUian  (j), 

1839  the  occupation  of  the  tmsteeB  of  the  land  is  hy  the  conditions  of 

^ the  grant  "  struck  with  sterility."     I  have  now  only  to  consider 

••  the  proviso  to  sec.  265 :  **  Provided  that  no  rateable  property  shall 

WiLUAMBTOWH.  ho  computod  as  of  an  annual  value  of  less  than  61.  per  centum  upon 

K0rM  J      *^®  ^^  capital  value  of  the  fee  simple  thereof."     The  effect  of  this 

proviso  is  to  limit  the   operation  of  the  words    in  the  section: 

''  And  in  every  such  valuation  the  property  rateable  shall  be  com- 
puted at  its  net  annual  value,"  to  the  extent  that  the  ''  net  annual 
value"  shall  be  a  sum  computed  at  not  less  than  6  per  cent,  on  the 
fair  capital  value  of  the  fee  simple.  The  proviso  does  not  alter  the 
basis  upon  which  the  rate  is  to  be  made — ^net  annual  value — ^but  it 
provides  a  mode  of  ascertaining  the  net  annual  value.  In  many 
oases  where  the  actual  rent  brought  in  by  the  property  could  not 
be  considered  its  net  annual  value,  this  proviso  is  necessary.  For 
example  land  might  be  leased  on  a  building  lease  where  the  rental 
was  merely  nominal,  the  real  consideration  for  the  landlord  being 
the  value  of  the  improvements  to  be  erected  on  the  land  by  the 
tenant.  Or  again,  the  land  might  be  vacant,  and  although  of  great 
value  from  its  position,  yet  no  rent  could  be  obtained  without  the 
erection  of  buildings  upon  it.  The  annual  value  might  not  be  one 
shilling,  but  the  capital  value  might  be  60,0002.  In  this  case  the 
land  by  reason  of  the  conditions  and  restrictions  contained  in  the 
grant  has  no  occupation  value  to  the  trustees  apart  from  military 
purposes,  nor  to  anyone  else,  and  has  therefore  no  annual  value  to 
be  ascertained  either  by  the  hypothetical  tenant  or  by  a  computation 
of  6  per  cent,  on  its  capital  value.  I  would  say  that  the  land  is 
exempted  from  being  rated  under  sec.  258|  being  land  used  for 
public  purposes  by  the  Government  of  Victoria,  and  that  it  has  no 
rateable  value  under  sec.  265,  and  is  therefore  not  liable  to  be 
rated.  I  am  of  opinion  that  the  determination  of  the  magistrates 
was  erroneous  in  point  of  law. 

a'Bboebtt,  J.  The  right  to  disregard  conditions  in  the  Crown 
grant  in  assessing  the  capital  value,  which  is  claimed  in  this  case, 
raises  an  important  question  affecting  all  lands  held  for  public 
purposes,  but  not  exempted  from  rating.    If  this  right  exists,  it 

(9)  14Q.B.D.786. 
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would  not  merely  be  competent  for,  but  it  would  be  the  duty  of  every  f.o. 

municipality  within  whose  boundaries  such  lands  lay  to  tax  the  X889 

iraatees  upon  the  same  principle.     Bacecourses,  cricket  grounds,        d^^^ 
agrieoltnral  or  recreation  reserves  should  be  regarded  for  rating  «. 

purposes  not  as  affected  by  trusts  but  as  convertible  into  streets  Willukbtowit. 
and  building  allotments.  The  price  at  which  the  lands  would  sell  ji^^^cj^  j 
for  these  purposes  should  be  ascertained,  and  6  per  cent,  upon  this 
price  should  be  charged  against  the  trustees,  although  the  charge 
thus  arrived  at  might  exceed  the  trustees'  revenue  and  might  frus- 
trate the  purposes  for  which  the  lands  had  been  granted.  The 
eonsequences  to  which  I  have  adverted,  however  undesirable,  cannot 
of  course  affect  the  construction  of  the  section  if  its  language  leaves 
no  room  for  doubt,  but  if  its  language  is  ambiguous  the  conse- 
quences of  the  interpretation  contended  for  should  not  be  left  out 
of  sight  in  considering  the  intention  of  the  Legislature.  Does  then 
sec.  265  exclude  the  consideration  of  conditions  restrictive  of  user 
imposed  by  law  in  ascertaining  the  value  of  the  fee  simple  of  land 
for  rating  purposes  ?  Sec.  266  provides  primarily  for  ascertaining 
net  annual  value,  and  in  the  second  place  that  this  net  annual 
value  shall  never  be  computed  at  less  than  52.  per  cent,  upon  the 
eapital  value.  In  each  instance  the  subject  of  valuation  is  the 
same  and  is  described  by  the  same  words,  ''  rateable  property,"  so 
that  if  in  the  primary  valuation  restrictions  in  the  Crown  grant 
are  to  be  taken  into  account  they  should  not  be  excluded  in  the 
secondary  valuation  unless  express  words  or  necessary  intendment 
require  that  the  land  should  be  differently  regarded.  That  these 
conditions  are  to  be  considered  in  the  primary  valuation  is  settled 
law.  Where  lands  have  been  vested  in  trustees  for  purposes  of 
public  utility,  as  for  water  or  gas  supply,  the  annual  value  is  not  to 
be  assessed  by  treating  the  lands  as  available  for  ordinary  letting 
purposes.  The  net  revenue  derivable  from  the  property  used,  as 
law  requires  it  to  be  used,  is  the  basis  of  valuation :  See  Mayor  of 
Fitzroy  ▼.  CoUingwood  Oas  Company  (h) ;  Shire  of  Bungaree  v. 
BattartU  Water  Commission  (t).  In  the  latter  case  there  is  a 
dictum  by  Fellows,  J.,  which  goes  further  and  supports  the  view 
which  I  take  as  to  the  principle  upon  which  the  secondary  valuation 
is  to  be  made,  but  I  refer  to  the  case  now  merely  as  an  authority  for 

(A)  6  W.,  W.  &  ▲*B.,  p.  72.  f)  4  A.J.B.,  p.  Sa 
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F.O.  the  first  position  that  in  the  primary  process  of  ascertaining  the 

1889  annual  value  the  municipal  body  is  bound  to  regard  restrictions 

D18NBT        which  have  been  legally  imposed  upon  the  use  to  which  the  land 

«•  can  be  put.    If  then  for  the  purposes  of  the  primary  valuation 

ICatob,  bto.»  o»  ,    ,  ,  It.  .      -1 

W11XIAM8TOWN.  restrictive  conditions  are  to  be  taken  into  account,  is  there  any 

A' Beckett  J,     ^^^^^  ^^^  ^^^  taking  them  into  account  in  the  secondary  valuation  ? 

The  respondents  contend  that  they  are  to  be  disregarded  because 

the  words  ''fee  simple''  are  used,  and  that  these  words  must  be 

taken  to  describe  an  unencumbered  absolute  estate  in  fee  free  firom 

all^conditions,  not  the  fee  simple  of  the  property  such  as  it  is.    The 

object  of  the  latter  part  of  the  section  as  I  understand  it  was  to 

prevent  valuable  land  being  inadequately  rated  because  its  owner 

chose  to  apply  it  to  an  unprofitable  purpose.     The  value  of  the  fee 

simple  was  referred  to  to  secure  6  per  cent,  upon  the  actual  capital 

value,  but  I  see  nothing  to  indicate  an  intention  that  the  words 

''fee  simple'*  were  intended  to  enlarge  the  owner's  interest  for  the 

purpose  of  Valuation,  and  thus  make  him  liable  for  5  per  cent,  upon 

more  than  his  land  was  worth.     The  whole  tenor  of  the  section  in 

accordance  with  what  is  just  and  reasonable  appears  to  be  to  make 

actual  value  the  measure  of  liability.     I  see  nothing  to  indicate  an 

intention  that  an  ideal  value  should  be  taken  treating  the  land  as 

available  for  purposes  to  which  it  could  never  be  applied.     It  has 

been  argued  that  for  the  purpose  of  affording  a  simple  test  of  value 

valuers  were  to  assume  unrestricted  ownership,  and  that  difficulties 

would  arise  if  the  words  ''fee  simple"  did  not  mean  unlimited 

estate.     The  difficulties  only  arise  in  exceptional  cases  such  as  the 

present.    Valuers  may  fairly  assume  that  the  fee  simple  is  not 

clogged  by  conditions  until  the  contrary  is  shown  by  reference  to 

the  Grown  grant.    Where  this  is  shown,  there  may  be  difficulty  in 

applying  the  capital  value  test,  but  not  any  greater  difficulty  than 

arises  in  applying  the  annual  value  test,  and  as  between  difficulty 

for  the  valuer  and  injustice  to  the  landowner  in  a  case  of  doubtful 

construction,  the  inclination  should  be  in  favour  of  those  on  whom 

the  tax  is  imposed.     For  these  reasons  I  see  nothing  in  the  section 

to  indicate  that  the  fee  simple  in  the  land  for  purposes  of  valuation 

should  be  a  different  fee  simple  from  that  which  the  landowner  in 

fact  possesses.    Where  independent  of  any  caprice  of  ownership 

but  by  force  of  law  land  can  be  used  for  one  purpose  only,  I  think 
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it  flhonld  not  be  valued  as  if  there  were  no  limitations  npon  its  nse.  f.o. 

If  an  Act  of  Parliament  subjected  land  in  a  particular  locality  to  a  J^ 

special  charge  or  restriction,  that  charge  or  restriction  should  be  — 

taken  into  account  in  ascertaining  the  value  of  the  fee  simple  for  v. 

purposes  operating,  and  I  think  that  the  consequence  should  be  the  wiLUkisTow^^ 
same  where  the  restrictions  are  contained  in  the  Grown  grant  and     ,,^^TZ.   ^ 

°  A  Bwskettf  J, 

permanently  affect  the  ownership  of  the  land  as  they  do  in  the  case 

before  us.  I  concur  in  the  judgment  of  the  Court  on  these  grounds, 
and  have  expressed  my  views  separately  for  the  purpose  of  explaining 
my  reasons  for  not  yielding  to  the  forcible  argument  for  the  respon- 
dents that  the  words  "fee  simple"  in  sec.  266  must  be  taken  to 
describe  an  absolute  estate  without  reference  to  actual  conditions. 

Appeal  allowed^  with  costs ;  case  remitted 
to  the  justices  to  he  re-heard. 

Solicitors  for  appellants :  Attenborough,  Nunn  d  Smith. 
Solicitors  for  respondents :  Oillott,  Croker  d  Snowden. 

W.  H.  M. 
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1889 
Ma^  8,  16. 

A'BeeheU,  J. 


THE    COLONIAL    BANK    OP    AUSTRALASIA    ».    KERR. 

Undue  influence — Huthand  and  wife — Independent  legal  advice — Married 

*^The  Married  Women' »  Property  Act  1884'^  (ISTo,^  92&)'-Form  of  judgmmU 
against  married  woman, 

A  married  woman,  K,  signed  a  document  guaranteeing  her  husband's  overdrawn 
account.  The  document  sued  on  was  the  third  guarantee  K  had  given.  The  first 
guarantee  was  signed  while  K  was  staying  at  her  father's  house,  and  her  husband 
haying  asked  the  father  to  guarantee  the  account  was  told  that  he,  the  (kther, 
would  give  the  guarantee  if  K  would  further  guarantee  him,  the  father,  and 
that,  therefore,  the  best  plan  would  be  for  K  to  guarantee  her  husband  in  the 
first  place.  K  was  told  this,  and  her  husband  placed  the  document  in  her 
hands ;  this  she  read  steadily  through,  and  admitted  that  she  knew  she  was  binding 
herself  for  the  amount  mentioned  in  the  guarantee,  but  she  alleged  she  in  no  way 
understood  many  of  the  provisions  contained  in  ^e  document.  The  husband's  account 
being  further  overdrawn,  K  on  two  other  occasions  signed  two  other  guarantees 
under  similar  circumstances.  The  provisions  of  the  document  which  were  alleged  to 
be  uninteUigible  were  not  in  any  way  affected  in  the  present  triaL  No  independent 
legal  assistance  was  offered  to  or  received  by  K.  No  misrepresentation  or  coercion 
on  the  part  of  the  husband  was  alleged.  In  an  action  on  the  guarantee  K  put  in  the 
defence  that  the  document  was  obtained  through  undue  influence. 

Held,  that  the  document  was  not  obtained  through  undue  influence. 

The  influence  based  upon  affection  and  confidence  between  husband  and  wife  is  not 
undue  influence. 

By  <'  The  Married  Women's  Property  Aet  1884"  the  law  allows  women  to 
acquire  and  dispose  of  property  as  if  they  were  single,  and  makes  them  competent 
to  deal,  and  responsible  for  their  dealings,  notwithstanding  the  influence  which  a 
husband  may  exert. 


Action  on  a  guarantee. 

This  was  an  action  brought  against  a  married  woman  on  a 
guarantee.  The  defence  alleged  that  the  guarantee  had  been 
obtained  through  undue  influence,  and  that  the  defendant  did  not 
understand  the  document  which  she  signed.  The  action  was  tried 
before  A^Beckett,  J.,  without  a  jury.  The  facts  are  fully  stated  in 
the  judgment. 

laaaca  and  WeigaU  for  the  defendant — ^It  was  the  duty  of  the 
plaintiff  to  provide  the  defendant  with  independent  legal  advice. 
The  defenda&t  was  ignorant  of  the  full  import  of  the  document  she 
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Bigned,  and  was  nnder  the  control  of  the  hushand.     Under  these  I88O 

dreamstances  the  Court  will  set  aside  the  instrument  and  refuse  Colokial  Bajtk 
reUef under  it:  Huguenin  v.  Baseley  (a);  Cobbett  v.  Brock  (b) ;  ofAubtbilabia 
Sanguenetti  v.  Mesaitter  (c) ;  Maitland  v.  Irving  {d) ;  Sircombe  v.  Km. 

Sanders  {e).  J  Beckett,  J, 


Madden  and  MouU  for  the  plaintiff — The  contract  has  been 
affinned  in  the  pleading  by  alleging  that  1,800Z.  was  paid  under  it. 
The  plaintiff  had  no  notice  of  the  circuinstances  under  which  the 
document  was  signed,  and,  in  the  absence  of  notice,  is  not  affected 
by  whatever  undue  influence  there  may  have  been :  Bainbrigge  v. 
Brown  (/).  The  whole  proceeding  has  been  shown  to  have  been  a 
perfectly  fair  proceeding;  the  wife  and  husband  keeping  a  joint 
purse  and  forming  a  kind  of  partnership,  and  it  was  therefore  to  the 
defendant's  advantage  that  the  husband  should  be  allowed  to  over- 
draw, so  as  to  benefit  both  himself  and  the  defendant.  **  The 
Married  Women's  Property  Act  1884"  has  given  to  a  married 
woman  a  status  different  to  that  which  she  formerly  held.  She 
may  deal  with  property  in  the  same  manner  as  a  man,  and  is,  unless 
perhaps  indeed  when  she  is  under  age,  responsible  for  all  her  deal- 
ings, no  matter  what  influence  her  husband  may  exercise  over  her 
actions. 

Isaacs  in  reply  cited  Rhodes  v.  Bates  (g). 

Cur.  adv.  vtdt. 

a'Beoebtt,  J.  The  defendant,  Jeannie  Eerr,  a  married  woman 
having  separate  property,  is  sued  upon  a  guarantee  given  for  the 
overdrawn  account  of  her  husband  and  his  brother  with  the  plaintiff 
bank.  The  defence  states  that  she  signed  the  guarantee  at  the 
request  and  under  the  undue  influence  and  persuasion  of  her 
hnsbandy  and  in  ignorance  of  its  nature  or  effect  and  without  under- 
standing the  true  meaning  of  the  said  document  and  without 

(a)  Wh.  &  Tod.  L.a  (Sth  ed.),  p.  619.  (e)  24  Beav.  882. 

(h)  20  Bear.  624.  (J)  18  CD.  188. 

{e)  1  ruDM  L.R.  459, 2  Times  L.R.  185.  (ff)  L.B.  1  Ch.  App.  252. 

(<0  15  Sim.  487. 
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1889  receiving    any    consideration  for    signing    the    document.      The 

Colonial  Bank  guarantee  is  signed  upon  a  printed  form  used  by  the  bank,  and  is 

0,AU8TEALABIA^gf^U^^g._ 

KbBB.  "  GUABANTEB  FOR  OYBBDRAWir  AOOOUNT. 

A'JBZk7tt,  J.  Sbtmoub,  17th  Auff.,  1887. 

To  the  Manager  Colonial  Bank  of  Australasia,  Seymour. 

I  have  to  request  and  hereby  authorise  you  to  allow  the  account  of  Messrs.  Robert 
McKinlay  Kerr,  and  John  McRae  Kerr,  to  be  overdrawn  at  your  bank,  and  in  con- 
sideration of  your  so  doing  I  hereby  guarantee  the  repayment  to  your  bank,  on 
demand,  of  any  amount  which  the  said  Robert  McKinlay  Kerr  and  John  McRae  Kerr 
may  be  (at  any  time)  oyerdrawn,  together  with  the  sum  of  8,8642.  4t.  lOd.  already 
standing  to  the  debit  of  their  account  with  you,  and  all  interest  thereon  at  the  current 
rates  from  time  to  time  charged  by  your  bank  on  overdrafts.  It  is,  however,  under- 
stood that  the  total  amount  I  shall  at  any  one  time  be  liable  for  under  this  gfuarantee 
shaU  not  exceed  4,0002.  sterling  and  interest  thereon  as  aforesaid  fVom  this  date. 
This  guarantee  is  to  be  a  continuing  one  irrespective  of  any  moneys  which  may  be 
paid  into  the  credit  of  the  said  account  from  time  to  time,  and  I  further  authorise 
your  bank  to  at  any  time  compound  with  the  said  Robert  McKinlay  Kerr  and  John 
McRae  Kerr,  or  any  drawer,  acceptor,  maker,  or  endorser  of  any  bill  of  exchange, 
promissory  note,  or  cheque  received  by  the  said  bank  from,  or  on  account  of,  the  said 
Robert  McKinlay  Kerr  and  John  McRae  Kerr,  for  the  whole  or  any  part  of  thdr 
liabilities  to  your  bank,  or  to  give  them  such  time  for  discharging  the  same,  or  any 
part  thereof,  as  your  bank  may  think  fit,  and  that  without  releasing  or  affecting  my 
liability  under  this  guarantee,  and  further  that  if  your  bank  shall  at  any  time  reodve 
any  dividend  on  any  estate  of  the  said  Robert  McKinlay  Kerr  and  John  McRae  Kerr, 
such  dividend  shall  not  go  or  be  taken  as  in  discharge  of  any  part  of  the  amount 
secured  or  intended  to  be  secured  hereby.  This  guarantee  to  remain  in  force  until 
receipt  by  me  of  a  written  acknowledgment  from  your  bank  that  you  have  been 
requested  to  cancel  it,  and  that  you  agree  to  do  so.  Cheques,  bills,  and  promissory 
notes  will  be  binding  on  me  if  signed  by  R.  &  J.  Kerr,  or  B.  &  J.  Kerr  p.  R.  M.  K. 
Yours  faithfully,  Jbannib  Kbbb." 

This  document  is  the  last  of  a  series  of  three,  all  in  the  same  form, 
and  given  under  the  following  circumstances : — Bobert  McKinlay 
Eerr  and  John  McBae  Eerr  had  bought  a  station  property  near 
Seymour,  on  which  they  carried  on  business  in  partnership,  and  in 
August  1886  they  opened  an  account  with  the  plaintiffs'  bank,  at 
Seymour,  for  the  purposes  of  this  business.  In  January  1887  the 
account  became  largely  overdrawn.  The  local  manager  asked 
Bobert  for  security,  and  as  he  had  none  to  give,  a  guarantee  was 
suggested ;  Bobert,  after  inquiry,  informed  the  manager  that  he  could 
obtain  his  father-in-law's  guarantee,  but  that  his  father-in-law  would 
have  to  be  secured  by  his  wife,  on  which  the  manager  said  that  he 
would  take  the  wife's  guarantee  direct,  and  filled  up  a  form  for 
signature  by  her,  which  Bobert  took  away  and  brought  back  signed. 
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At  the  end  of  March,  the  overdraft  having  increased  to  2  J91I.,  the  ^QQQ 

manager  asked  for  a  guarantee  for  a  larger  amount,  which  was  Colonial  Burs 

obtained  in  the  same  way  as  before,  for  QfiOOl.    In  August  1887,  ^'^^^^^^^ 

the  overdraft  having  again  increased,  the  same  process  was  repeated,         ^^' 

and  the  bank  obtained  the  guarantee  now  sued  upon,  the  limit  of    A'BeehHt,  J. 

which  is  4,0O0Z.     In  each  instance  the  bank  received  the  guarantee 

from  the  husband  without  any  direct  communication  with  the  wife. 

Some  enquiries  were  made  as  to  her  property,  none  as  to  the 

means  by  which  she  had  been  induced  to  become  responsible  for 

the  partnership  debt.     Bobert  Eerr  says,  as  to  the  first  guarantee, 

that  he  showed  it  to  his  father-in-law,  Mr.  Bobertson,  and  asked 

him  to  sign.     He  said  :  "  It's  no  use  my  doing  this,  your  wife  can 

do  it  for  you."     Robert  Kerr  then  took  it  to  his  wife,  told  her  it 

was  a  guarantee  for  2,0002.  for  the  working  of  the  estate,  and  that 

her  father  said  she  could  sign  it,  then  she  signed.     As  to  the  second 

guarantee,  he  told  her  it  was  the  same  as  before,  only  for  a  larger 

amount.    As  to  the  third,  the  same,  telling  her  it  was  for  money  to 

be  expended  upon  the  station.    Mrs.  Eerr,  as  to  the  last  guarantee, 

says :  *^  Before  signing,  I  asked  my  husband  if  it  was  the  same  as 

the  first ;  he  said  yes,  then  I  looked  it  over  and  signed  it.     I  read 

it  over  steadily.     I  am  afraid  I  didn't  understand.     I  thought  at 

the  time  I  did.    I  consulted  no  one  but  my  husband  as  to  signing. 

I  was  at  Aherfeldie,  my  father's  house,  when  I  signed  the  first 

guarantee.     I  knew  my  husband  had  bought  a  station,  and  was 

OTerdrawn.     He  told  me  that  my  father  had  said  I  could  sign  it. 

I  knew  he  would  get  money  on  the  faith  of  it.     I  saw  the  amounts 

mentioned  in  the  guarantee  each  time.     I  knew  that  if  things  went 

wrong  I  stood  to  lose  2,0002.  on  the  first  guarantee,  and  that  the 

amoont  was  increased  in  the  second  and  third  guarantees."   Counsel 

read  to  the  lady  certain  clauses  of  the  guarantee,  and  asked  her  what 

ahe  supposed  them  to  mean,  and  her  answers  showed  that  she  did 

not  understand  the  effect  of  the  clauses  authorising  the  bank  to 

compound  with  the  principal  debtors,  and  to  receive  dividends  in 

insohency  without  affecting  the  guarantee.    If  her  liability  depended 

upon  a  clear  understanding  of  the  intention  and  effect  of  these 

clauses,  it  would  have  been  necessary  to  instruct  her  fully  as  to  the 

law  of  principal  and  surety,  as  a  preliminary  to  entering  into  the 

guarantee.    I  think  this  was  not  necessary.    It  was  enough  if  she 
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18S9  nnderstood  the  effect  of  the  docnment  as  to  her  own  obligations, 

CoLoiriAL  Banx  though  she  might  not  understand  incidental  provisions  protecting 
the  bank  against  the  operation  of  equitable  doctrines  of  which  she 
knew  nothing.    Accepting  her  evidence  as  perfectly  truthful,  I  come 
to  the  conclusion  that  she  had  an  intelligent  perception  of  the  mean- 
ing of  the  document  as  one  binding  her  to  pay,  up  to  a  certain  limit, 
any  debt  which  her  husband  and  his  brother  might  at  any  time  owe 
to  the  bank.     No  kind  of  misrepresentation  or  coercion  was  used  to 
obtain  her  signature.     She  seems  to  have  involved  herself  in  liability 
without  hesitation,  trusting  her  husband,  and  regarding  his  interests 
as  identical  with  her  own.     She  made  no  inquiry  as  to  his  financial 
position,  the  prosperity  of  the  business,  his  relation  to  his  partner, 
oj:  any  other  matter  which  would  ordinarily  be  inquired  into  by  a 
person  asked  to  become  surety.     She  signed  simply  because  her 
husband  wished  her  to  do  so,  and  in  that  sense  under  his  influence, 
butjan  influence  based  on  affection  and  confidence  between  husband 
and  wife  is  not  what  the  law  calls  ''  undue  influence."     Though  its 
exercise  was  disastrous  in  result  it  does  not  appear  to  have  been 
dishonestly  exercised.    It  is  only  reasonable  to  suppose  that  when 
Mr.  Kerr  asked  his  wife  to  sign  he  hoped  she  would  not  be  called 
upon  to  pay,  and  that  her  signing  would  benefit  both  of  them  by 
enabling  him  to  carry  on  business  successfully  and  retain  a  valuable 
property.     I  do  not  consider  it  necessary  to  the  validity  of  a  trans- 
action such  as  this  present,  between  husband  and  wife,  that  some 
disinterested  person  should  be  called  in  to  set  before  the  wife  the 
dangers  of  the  position,  and  warn  her  against  probable  consequences. 
The  law  which  allows  married  women  to  acquire  and  dispose  of 
property  as  if  they  were  single,  makes  them  competent  to  deal,  and 
responsible  for  their  dealings,  notwithstanding  the  influence  which 
a  husband  may  exert.     It  is  contended,  however,  that  on  certain 
admitted  facts  the  case  is  brought  within  the  class  in  which  courts 
of  equity  set  aside  gifts,  not  only  as  between  donor  and  donee,  bnt 
as  against  third  persons  who  have  acquired  an  interest  with  know- 
ledge of  the  relation  in  which  the  donor  stood  to  the  donee.     These 
facts  are   that  Mrs.  Kerr  had  no  independent  adviser,  no  legal 
adviser,  and  received  no  consideration  for  entering  into  the  guarantee. 
The  cases  of  Maitland  v.  Irving  (ft),  and  Sircombe  v.  SanderB  {%) 

(h)  15  Sim.  437.  (%)  34  Beav.  382. 
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are  relied  ui>on.     In  the  first  case  the  relation  of  guardian  and  ward  1889 

had  subsisted,  and  the  Conrt  held  that  it  was  the  duty  of  the  ColohialBaitx 
guardian  to  have  advised  his  ward  not  to  do  that  which  he  procured  ^'  A-^b^aI'^m^ 
her  to  do.    In  the  second,  a  young  man  just  of  age  was  induced  to         Kxbb. 
execute  a  deed  containing  false  recitals,  and  to  part  with  his  property    A*3eekeH,  J. 
for  a  purpose  which  could  in  no  way  benefit  him.    Cobbett  v.  Brock  (k) 
is  referred  to  as  showing  the  necessity  for  independent  professional 
advice — ^that  it  was  the  duty  of  the  bank  to  have  seen  that  Mrs. 
Kerr  had  a  solicitor  acting  for  her  in  the  transaction.     The  function 
of  the  solicitor  would  have  been  to  inform  her  of  the  effect  of  the 
guarantee  which  she  was  asked  to  sign,  and  to  see  that  its  shape 
was  conformable  to  her  intentions.     It  would  not  have  been  his 
duty  to  advise  her  against  giving  a  guarantee  in  any  shape,  the  only 
advice  which  would  have  been  serviceable.     If  any  duty  had  laid 
upon  the  bank  to  protect  the  lady  against  herself,  that  duty  would, 
I  think,  have  been  most  imperfectly  performed  by  seeing  that  a 
solicitor  acted  on   her  behalf.      It  would   have  been  necessary 
to  explain  ftdly  her  husband's  position,   and  to  point  out  the 
risks  she  was  incurring.    For  the  reasons  abready  given,  I  think 
the  bank  had  no  such  duty.    A  case  of  Sanguinetti  v.  Messiter 
was  cited    from    the    Times    Law    Reports,    in    which    a    bill 
signed  by  a  wife,   and  brought   by  her  husband  to  a  money- 
lender, was  treated  as  not  binding  on  the  wife,  though  the  money- 
lender gave  consideration  for  it.    There  was  actual  fraud  in  that  case. 
The  jury  found  that  the  wife  did  not  know  what  the  paper  was 
to  which  her  signature  was  obtained.     Had  there  been  any  fraud 
upon  the  wife  in  the  present  case  I  should  not  have  held  that  the 
bank  advances  on  the  guarantee  protected  it  from  having  the 
gaarantee  set  aside.    I  think  none  of  the  authorities  cited  for  the 
defendant  go  the  length  necessary  to  relieve  her  from  liability,  and 
that  the  plaintiff  is  entitled  to  judgment  against  her.     A  matter 
apart  from  the  main  controversy  has  to  be  determined  as  to  a  sum 
of  1,8001.  for  which  the  defendant  claims  credit  as  a  .payment  to 
the  plaintiff.     It  appears  that  she  received  a  cheque  for  that  amount 
from  her  trustees  and  handed  it  to  her  husband,  as  she  says,  to 
take  to  the  bank.    It  is  not  clear  whether,  as  between  herself  and 
her  husband,  it  was  intended  to  be  specially  appropriated  as  a 

(k)  20  Beav.  524. 
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1889  payment  on  acconnt  of,  and  to  go  in  reduction  of,  her  liability  on 
Colonial  Bank  the  guarantee.  Whatever  her  intention  may  have  been,  the  course 
OF  AU8TBALABIA  a^op^ed  was  not  such  as  to  produce  this  result.  The  husband 
Kbbb.  caused  the  cheque  to  be  paid  in  to  the  secured  account  in  the 
A*Beoketi,  J.  Ordinary  way.  Something  was  said  to  a  clerk  of  the  bank  by  the 
accountant  of  Mr.  Eerr,  who  paid  it  in,  as  to  its  being  paid  in 
against  Mrs.  Eerr*s  guarantee,  but  this  observation  would  not  have 
caused  the  bank  to  suppose  that  any  special  appropriation  was 
intended.  After  this  cheque  was  paid  in  the  Eerrs  obtained 
further  advances  from  the  bank,  and  there  was  no  such  reduction 
of  Mrs.  Eerr*s  liability  as  she  is  said  to  have  expected.  The  bank, 
however,  was  in  no  way  responsible  for  her  disappointment,  and  if 
she  has  suffered  any  wrong  as  to  this  1,8001.  it  is  from  other  hands. 
On  the  whole,  I  consider  that  the  defendant  has  no  defence  to  the 
action  on  the  guarantee,  and  has  paid  nothing  under  it.  There  has 
been  no  misconduct  on  the  part  of  the  bank,  and  I  must  direct 
judgment  to  be  entered  for  the  bank,  with  costs.  Judgment  will 
be  entered  for  the  sum  of  8,8782. 4s.  lid.,  made  up  of  8,2122. 8s.  2d. 
mentioned  in  the  writ  and  1662.  la.  9d.  interest  on  that  sum  at  92. 
per  cent,  to  date  of  trial.  It  should  be  drawn  up  in  the  form  given 
in  Scott  V.  Morley  (Q,  substituting  sec.  22  of  the  **  Married 
Women* 8  Property  Act  1884"  for  the  section  referred  to  in  the 
English  form. 

Solicitor  for  the  plaintiff:  F.  <?.  MoiUe. 

Solicitors  for  the  defendant :  Crisp,  Lewis  dt  Hedderwick. 

w.n.u. 

(0  20  Q.B.D.  at  p.  182. 
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WOOLCOCK   AND  Anotheb  v.  THE  OITY  OP  COLLINGWOOD.  1889 

Mitrch  27. 
''Abatioin  Statute*'  {No.  356),  s,  2S  —  Mandamus  ^  Application  for  Ueeme  for  Mayll 

9laughter-houMe— Determination  by  municipal  council. 


Mandamus  will  not  lie  to  compel  a  municipal  coancil  to  hear  and  determine 
ieoording  to  law  an  application  for  a  license  for  a  slanghter-bonse  under  sec.  28  of 
Act  No.  356. 

The  determination  on  such  an  application  is  a  matter  for  the  discretion  of  the 
ooancil,  and  cannot  be  impeached  for  the  reason  that  it  was  arrived  at  in  the  absence 
of  the  applicants,  or  without  hearing  evidence  from  them. 

Thb  plaintiffs' applied  for  an  order  nisi  for  a  mandamus  to 
compel  the  Municipal  Council  of  the  City  of  Collingwood  to  hear 
and  determine  their  application  for  a  license  for  a  slaughter-house 
in  Beilly  Street. 

haac9  to  show  cause — This  is  not  a  case  for  mandamus :  Queen 
▼.  CaulfieU  Road  Board  (a) ;  Exparte  Nyberg  re  Nicholson  (b). 

Madden  in  support — The  council  should  have  taken  eyidence 
before  coming  to  a  determination,  and  the  applicants  had  a  right 
to  be  heard.  He  cited  Exparte  Alexander  (c).  In  sec.  28  of  the 
Abattoirs  Statute  it  is  provided  that  on  the  application  the  council 
"may  issue  and  deliver  to  the  applicant  a  license."  There  the 
word  "may  "  cannot  mean  that  the  council  have  such  a  jurisdiction 
as  to  enable  them  to  refuse  the  application  without  hearing  evidence  ; 
here  the  plaintiffs  have  not  been  heard  at  all:  Rowbottom 
V.  Hennelly  (d) ;  Reg.  v.  Pohlman  exparte  Bagshaw  (e) ;  Julitis 
V.  Lord  Bishop  of  Oxford  (/). 

Isaacs  in  reply — Exparte  Alexander  {ut  supra)  is  an  authority 
only  as  to  costs.  Rowbottom  v.  Hennelly  (ut  supra)  comes  only 
to  this,  that  an  officer  having  power  to  hear  evidence  and  administer 
oaths  is  bound  to  act  in  that  way. 

Cur.  adv.  vuU. 

(a)  1  A.J.B.  170.  (d)  6  V.L.R.  (L.)  409. 

(4)  8  V.L.R.  (L.)  292.  (e)  1  V.L.R.  (L.)  208. 

(c)  8  A.L.T.  43.  (/)  5App.Cas.,ptfrCaim8,L.C.,atp.228. 

T.L.B.,  VoL  XV.  F 


A'BeeieH,  J. 
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1889  a'Bbokett,   J.      Under    sec.  28    of   the    Abattoirs    Statute, 

WooLcooK  Woolcock  &  Fielding,  butchers,  were  entitled  to  obtain  a  license 
ThbCityop  ^^^  *  slaughter-house  in  Reilly  Street,  CoUingwood,  from  the 
CoiiiMQwooD.  municipal  council  of  that  city  if  the  council  were  satisfied 
A'BeokeU,  J,  that  the  situation  of  the  slaughter-house  was  not  objectionable. 
Woolcock  &  Fielding  wrote  to  the  council  on  the  21st  of 
December,  making  application  for  the  license.  The  town  clerk 
on  the  11th  of  January  wrote  by  direction  of  the  council  to  state 
that  the  request  could  not  be  granted,  as  the  situation  of  the 
slaughter-house  was  considered  objectionable.  On  the  28rd  of 
January  a  more  formal  written  application  was  sent,  requesting 
the  council  to  hear  and  determine  according  to  law,  and  to  notify 
when  the  application  would  be  heard,  as  the  applicants  desired  to 
be  present  and  call  witnesses,  so  that  the  determination  might  be 
reasonable.  On  the  20th  of  February  this  application  was  answered 
by  the  town  clerk,  repeating  that  the  application  could  not  be  granted, 
as  the  situation  of  the  slaughter-house  was  considered  objectionable. 
Upon  this  the  applicants  obtained  an  order  from  this  Court,  calling 
upon  the  council  to  show  cause  why  a  mandamus  should  not  issue 
to  compel  them  to  hear  and  determine  the  application  according  to 
law.  An  affidavit  has  been  filed  by  the  town  clerk  by  which  it 
appears  that  the  council  had  received  letters  from  ratepayers 
protesting  against  the  continuance  of  the  license ;  that  they 
deliberated  upon  the  first  application,  and  by  formal  resolution 
determined  that  it  should  not  be  granted,  as  the  situation  was  not 
suitable,  and  was  dangerous  to  the  health  of  the  residents  in  the 
vicinity.  It  also  appears  that  after  the  second  formal  application 
a  letter  was  received  by  the  council,  calling  attention  to  the  nuisance 
caused  by  the  continuance  of  the  slaughter-house,  and  that  this 
application  was  considered  and  made  the  subject  of  a  second  formal 
resolution  to  the  same  effect  as  the  first.  The  affidavits  further 
show  that  petitions  for  and  against  the  continuance  of  the  license 
have  been  signed  by  ratepayers.  On  these  affidavits  it  appears  that 
the  council  have  refused  the  application  on  a  ground  on  which  they 
could  legally  have  refused,  and  that  the  only  reason  for  impeaching 
their  determination  is  that  it  was  arrived  at  in  the  absence  of  the 
applicants,  and  without  hearing  what  they  had  to  say  upon  the 
question,  or  the  evidence  with  which  they  might  have  been  prepared. 
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This  does  not  make  the  determination  illegal.     The  Act  does  not  1889 

require  or  empower  the  council  to  sit  as  a  coort  and  take  eyidence.  Woolcock 
It  only  requires  the  council  to  satisfy  themselves  that  the  situation  rp^^  ^j^^  ^, 
of  the  slaughter-house  is  not  ohjectionable  before  they  grant  a  Colunowood. 
license  for  it.  They  may  act  on  evidence  which  would  not  be  A*3eeketf,j. 
admissible  in  a  court  of  law,  or  on  their  own  knowledge  of  the 
locality.  I  cannot  say  that  they  had  not  sufficient  grounds  for 
coming  to  the  conclusion  that  the  situation  was  objectionable,  and 
they  had  a  clear  discretion  to  refuse  if  not  satisfied  upon  the  point. 
Thinking  that  the  council  have  acted  bond  fide  in  refusing  to  grant 
the  license  for  the  reason  assigned,  I  should  not  regard  their  deter- 
mination as  a  nullity,  because  it  might  have  been  reached  by  a 
more  satisfactory  mode  of  procedure.  The  better  course  would 
have  been  to  have  acceded  to  the  applicants'  request  by  naming 
a  day  to  hear  what  they  had  to  say  in  support  of  their  appli- 
cation, and  to  have  told  them  why  the  council  considered  the 
situation  objectionable.  Instead  of  this  the  request  was  lefb 
umoticed,  and  no  information  was  given  as  to  the  grounds  of  the 
ooTmcil's  decision.  For  these  reasons,  though  I  think  that  the 
eomidl  have  come  to  a  legal  determination  upon  the  application, 
and  cannot  be  directed  to  hear  and  determine  it  anew,  I  discharge 
the  order  nisi  without  costs. 

Order  nisi  discharged  without  costs* 

Solicitors  for  applicant :  OiUott,  Croker  dk  Snowden. 
Solicitors  for  respondent :  McKean  d  Leonard. 

A.  F.  M. 
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P.O.  REGINA  V.  HEPBURN. 

Iggg  Criminal  Slander — Words  imputing  an  indecent  offence — Chroeeljf  immoral  wordt, 

Mafi  16.  Words  uttered  imputing  the  offence  of  bestiality  against  a  person,  and  uttered 

^*^  in  the  absence  of  such  person,  do  not  constitute  the  offence  of  a  criminal  slander. 

Special  Case  stated  for  the  opinion  of  the  Fnll  Court  by 
A'Beckett,  J. 

The  following  is  the  special  case  as  stated  by  A'Beckett,  J. : — 
William  Alfred  Hepburn  was  brought  for  trial  before  me  at  the 
sittings  of  the  Supreme  Court  at  Sale  for  the  hearing  of  criminal 
trials  on  the  27th  day  of  April  1889,  on  a  presentment  charging — 
that  on  the  26th  day  of  February  1889,  he  "  unlawfully,  wickedly 
and  maliciously  intending  to  injure  and  vilify  one  John  Jacobsen, 
and  to  deprive  him  of  his  good  name,  fame  and  reputation,  and  to 
bring  him  into  scandal,  infamy  and  disgrace,  did  speak  and  publish 
of  and  against  the  said  John  Jacobsen  the  following  false  and  scan- 
dalous and  malicious  words,  that  is  to  say :  '  That  he,  the  said 
W.  A.  Hepburn,  saw  the  said  J.  Jacobsen  on  the  25th  February  in 
the  said  year,  having  indecent  connexion  with  a  mare,  the  said 
mare  being  backed  up  against  a  log,'  meaning  thereby  that  the 
said  J.  Jacobsen  on  the  said  last-mentioned  date  was  guilty  of  the 
abominable  crime  of  bestiality  with  the  said  mare,  he  the  said 
W.  A.  Hepburn  then  well  knowing  the  same  to  be  false,  to  the 
great  damage,  scandal  and  disgrace  of  the  said  J.  Jacobsen,  and 
against  the  peace  of  Our  Lady  the  Queen."  Mr.  Coldham, 
counsel  for  the  prisoner,  contended  that  the  presentment  dis- 
closed no  offence  punishable  as  a  crime.  After  hearing  the 
Prosecutor  for  the  Queen,  I  consented  to  reserve  the  point  named 
for  the  Full  Court,  and  in  case  of  conviction  to  respite  liie 
execution  of  the  sentence  until  the  point  should  be  determined. 
The  trial  then  proceeded.  J.  Jacobsen  gave  evidence  denying  the 
conduct  imputed  to  him.  Evidence  was  then  given  of  statements 
made  by  the  accused  to  the  effect  described  in  the  presentment  on 
three  occasions,  once  in  answer  to  inquiry  made  in  the  billiard-room 
of  an  hotel,  on  no  occasion  in  the  presence  of  the  prisoner,  and  on 
no  occasion  in  such  a  public  place  or  under  such  circumstances  as 
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to  make  what  the  prisoner  said  an  offence  against  public  decency.  ^''•c. 

The  jary  found  the  prisoner  guilty.  1880 

I  sentenced  him  to  six  months'  imprisonment,  and  respited  the        r^^a 

execution  of  the  sentence  on  the  bond  of  the  prisoner  and  his  «• 

Hbpbitbv. 
surety,  to  surrender  himself  on  the  case  being  decided  against  him. 

The  following  is   the  question   for  the  consideration   of  the 

Court: — ^Is  the  offence  of  which  the  prisoner  was  convicted  an 

offence    punishable  as   a    crime,    or    should    the    conviction  be 

quashed  ? 

J.  r.  r.  Smith  for  the  Crown — The  presentment  charges  the 
prisoner  with  a  criminal  slander.  There  are  no  reported  cases 
upon  this  subject,  but  the  text  books  all  recognise  the  fact  that 
such  a  charge  may  be  laid.  In  Roscoe's  Criminal  Evidence 
(10th  ed.),  p.  700,  it  is  said:  ''No  indictment  will  lie  for  mere 
words  not  reduced  into  writing,  unless  they  be  seditious,  blasphe- 
mous, grossly  immoral  or  uttered  to  a  magistrate  in  the  execution 
of  his  office,  or  uttered  as  a  challenge  to  fight  a  duel  or  with  an 
intention  to  provoke  the  other  party  to  send  a  challenge."  This  is 
also  laid  down  in  Arehbold  (10th  ed.),  p.  613,  and  in  Russell  on 
Crimes  (4th  ed).,  Vol.  I.,  p.  321.  Here  the  words  are  grossly 
immoral. 

[HoLSOTD,  J.  No,  the  words  themselves  are  not  immoral  or 
indecent ;  they  describe  what  amounts  to  an  indecent  offence,  but 
the  actual  words  are  not  immoral  in  themselves.] 

The  words  would  be  indictable  as  tending  to  provoke  a  breach  of 
the  peace. 

[WiLLiAHS,  J.  The  statement  was  not  made  in  the  presence  of 
the  prosecutor,  so  that  that  ground  cannot  stand.  The  matter  is 
dealt  with  in  Rtasell  on  Crimes  (4th  ed.),  Vol.  I.,  p.  335,  and 
shows  the  principle  upon  which  this  subject  rests :  ''  The  principle 
of  the  cases  upon  this  subject  seems  to  comprehend  oral  conmiuni- 
cations  when  made  before  a  large  assembly,  and  when  there  is  a 
clear  tendency  to  produce  immorality,  as  in  the  case  of  the 
performance  of  an  obscene  play."] 

Pbb  Curiam  [Welliamb,  Holroyd  and  a'Bbokbtt,  JJ.]. 
We  are  all  of  opinion  that  the  subject  matter  of  this  presentment 
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F-0.  does  not  constitute  a  criminal  offence.     The  person  against  whom 

1889  the  accusation  has  heen  made  must  be  left  to  his  civil  remedy. 

Rbgina        ■"■^^  answer  to  the  question  will  therefore  be  that  the  conviction 
V-  should  be  quashed. 

Conviction  quashed. 

Solicitor  for  the  prosecution :  Sandford,  acting  Crown  Solicitor. 

W.  H.  M. 


1889  [IN  CHAMBERS.] 

^J?^^'  QREia  k  MURRAY  LIMITED  ».  TAYLOR. 

0  *'<y»»  •''  Pramittofy  noU — NoHcb  of  dUhanawr — Knowledge, 

Mere  knowledge  of  a  party  to  a  promissory  note  that  the  note  will  not  be  paid 
upon  its  presentment  does  not  dispense  with  the  necessity  of  ^ying  him  notice  of 
dishonour. 

Application  to  set  aside  order  giving  the  defendant  leave  to 
appear  and  defend  an  action  on  a  promissory  note. 
The  facts  are  fully  stated  in  the  judgment. 

Isaacs  for  the  plaintiff  to  support  the  summons. 

The  Solicitor  for  the  defendant  to  oppose. 

Cv/r.  adv.  vuU, 

HoLROYD,  J.  I  made  an  order  on  the  1st  of  April  last,  giving 
the  defendant  leave  to  appear  and  defend  the  action.  The  plaintiff 
has  taken  out  a  summons  calling  upon  the  defendant  to  show  cause 
why  that  order  of  mine  should  not  be  discharged  set  aside  or 
varied  on  the  ground  that  material  facts  were  suppressed  from  the 
affidavit  on  which  the  order  was  obtained,  and  that  the  verbal 
agreement  alleged  in  the  affidavit  could  not  affect  the  plaintifi 
company's  rights  on  the  promissory  note  sued  on.  I  will  dispose 
of  the  second  ground  first.     I  made  the  order  of  the  Ist  April 
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siinply  upon  the  allegation  of  the  defendant  that  he  had  not  received  1880 

notice  of  dishonour  of  the  promissory  note  to  which  he  was  entitled.  GBBia&MimBAT 

The  alleged  verbal  agreement  did  not  aflfect  my  judgment  at  all.        I^imited 

There  were  some  other  facts  stated  in  the  defendant's  affidavit        Tatlob. 

which  I  think  ought  not  to  have  been  stated,  and  some  facts     Soiroyd,  J, 

omitted  which  I  think  ought  to  have  been  stated  ;  but  these  facts 

were  not  such  as  would  lead  me  to  discharge  the  order  in  this  case. 

In  the  first  place  the  defendant  took  upon  himself  to  swear  that 

Mr.  Van  Lee  was  the  agent  of  the  plaintiff  company  and  had  made 

certain  representations  to  him  (the  defendant) ;    that  allegation 

appears  to  be  untrue.     The  lady  for  whom  the  defendant  endorsed 

die  promissory  note  sued  on,  and  for  whom  Mr.  Van  Lee  was  in 

(act  acting,  has  not  made  any  affidavit  to  corroborate  the  defendant's 

assertion,  and  the  fact  that  Mr.  Van  Lee  was  the  agent  is  positively 

denied  by  the  plaintiff  company,  and  is  highly  improbable.     However 

the  representation  alleged  to  have  been  made  is  not  one  which 

would  have  induced  me    to  grant  leave  to  defend,  and  the  fact 

therefore  was  not  a  material  fact  in  that  sense.      The  defendant 

also  omitted  to  state  in  his  affidavit  that  he  called  upon  one  of  the 

managing  directors  and  the  secretary  of  the  company  on  the  day 

before  the  promissory  note  became  due,  and  had  a  conversation  with 

them,  or  one  of  them^  upon  the  subject  of  it.     The  secretary  alleges 

that  the  defendant  then  stated  that  the  promissory  note  would  not 

be  paid,  and  asked  in  what  position  he  would  stand,  and  was  then 

told  that  if  the  maker  of  the  promissory  note  which  he  had 

endorsed  lEEuled  to  pay,  he  (the  defendant)  would  be  held  liable 

for  it ;  and  he  then  said,  that  he  did  not  expect  when  he  endorsed 

the  note  that  he  would  be  called  upon  to  pay,  for  reasons  which  he 

then  gave.     The  defendant  denies  haying  said  that  the  maker  of 

the  note  would  not  pay  it,  but  he  otherwise  admits  the  conversation, 

and  the  conversation  is  one  which,  connected  with  other  facts,  it 

was  hardly  fair  to  have  concealed.      It  was  contended  that  this 

eonversation  obviated  the  necessity  for  notice  of  dishonour ;   that 

the  defendant  was  perfectly  well  aware  that  the  note  would  be 

dishonoured  by  the  maker,  and  wanted  to  avoid  paying  it  himself. 

I  think  that  the  defendant  was  aware  that  the  maker  would  not 

pay  the  amount  of  the  note.     He  did  not  positively  refuse  to  pay 

it  himself,  he  only  said  that  he  did  not  expect  to  be  called  upon  to 
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1880  pay,  and  his  mere  knowledge  of  tbe  fact  that  the  note  would  not 

Qesio  &.  Mvs&AT  be  paid  does  not  dispense  with  the  necessity  of  notice  of  dishonour. 
Limited  r^ij^^^  ^^^  decided  in  the  case  Eadaile  v.  Sowerby  (a)  ;  and  the 
Tatlob.  same  thing  has  been  decided  in  many  other  cases  ;  in  particukr  in 
Hoiroyd.J.  the  case  of  Burgh  v.  L^gge  (b).  Parke,  B.,  in  that  case  said, 
speaking  of  notice  of  dishonour :  "  There  must  be  proof  of  a  notice 
of  dishonour,  given  from  some  party  entitled  to  call  for  payment  of 
the  bill,  and  conyeying  in  its  terms  intelligence  of  the  presentment, 
dishonour,  and  parties  to  be  held  liable  in  consequence.  That  is  the 
true  meaning  of  the  word  '  notice '  when  used  in  declarations  of 
this  kind,  and  the  mere  knowledge  of  a  party  is  not  enough."  And 
Alderson,  B.,in  the  same  case,  said :  **  We  ought  to  construe  the  word 
'  notice '  as  meaning  a  notification  of  the  fact  of  the  bill  haying 
been  dishonoured  after  the  presentment  took  place ;  and  it  is  far 
better  for  the  adyancement  of  justice  to  adhere  to  this  simple 
meaning  than  to  confound  notice  with  knowledge.*'  With  that  I 
entirely  concur.  So  that  I  think  the  knowledge  of  the  defendant 
that  the  note  would  not  be  paid  was  not  sufficient  to  dispense  with 
notice  of  dishonour.  There  has  been  a  conflict  of  eyidence  as  to  the 
fact  whether  notice  was  actually  giyen.  The  defendant  swears 
positively  that  he  never  received  any ;  that  apparently  will  be  the 
issue  to  be  tried  in  the  action.  There  is  strong  ground  for 
suspecting  that  he  did  receive  two  letters,  both  of  which  would 
have  conveyed  to  him  notice  of  dishonour.  There  is  strong  ground 
for  suspecting  that  he  was  attempting  to  evade  such  notice.  The 
plaintiff  company  applied  to  a  person  who  was  his  agent  for  his 
address,  and  on  the  very  day  the  note  became  due  he  went  away 
from  that  address,  having  on  the  previous  day  learned  that  the 
plaintiff  company  intended  to  hold  him  liable  for  the  note.  After 
that  he  changed  his  residence  a  second  time.  The  affidavit  discloses 
a  case  of  Very  strong  suspicion.  Part  of  the  evidence  however 
was  only  hearsay,  the  evidence  being  that  of  the  postmen,  as 
narrated  by  the  postmistress.  Though  I  have  no  reason  to  doubt 
its  accuracy,  yet  the  two  postmen  did  not  make  any  affidavit 
themselves,  and  I  have  on  the  other  side  a  positive  affidavit  that  the 
defendant  received  neither  letter.  This  circumstance  is  sufficient  to 
induce  me  to  say  that  this  action  ought  to  be  tried  by  a  jury,  and 
(a)  11  Bast  114.  (6)  5  M.  &  W.  418. 
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I  onght  not  to  impose  upon  the  defendant  the  condition  of  paying  1889 

money  into  Court,  so  that  my  order  will  stand  unvaried.     At  the  Gebi&&Mube4t 

same  idme,  in  dismissing  the  summons,  I  wish  to  dismiss  it  without  Limited 

costs,  for  I  think  the  aflSdavits  of  the  defendant  were  disingenuous  Taylor. 

in  not  setting   forth   facts  which   ought   to   have  been  brought  Eolroyd.J. 
before  me. 

Summons  dismissed  without  costs. 


Solicitor  for  plaintiff:   Wybum. 
Solicitor  for  defendant :  Grave. 


W.  H.  M. 


[IN  CHAMBERS.] 

PEARSON  «.  RUSSELL. 

Supnm  CouH  Act  (Constitutian)  15  Viet  (No.  10),  s.  S4r— Orders  in  Council  far 
appeal  to  Priiy  Council^  9(k  June,  1860 — Appeal  to  Privy  Council — Enlarge- 
ment  of  time  for  giving  security  for  costs — Application  to  enlarge  time  made  to 
judge, 

Eild,  reyersing  the  judgment  of  A'Beckett,  J., 

A  jndge  has  no  juriBdiction  under  sec.  34  of  15  Vict.  (No.  10)  to  enlarge  the  time 
far  giving  security  for  costs  in  an  appeal  to  the  Privy  Council  unless  the  application 
to  enlarge  time  be  made  before  the  expiration  of  the  original  time  prescribed  for 
entering  into  snch  security,  viz.,  three  months. 

Under  the  Orders  in  Council  there  is  no  power  to  enlarge  the  time  for  giving 
iecnrity  for  costs  at  whatever  time  the  application  be  made. 

In  this  case  an  application  was  made  to  A'Beckett,  J.,  in 
Chambers,  bj  the  plaintiff,  to  extend  the  time  for  giving  security 
for  costs  under  an  order  made  on  the  24th  September  1888,  allow- 
ing the  plaintiff  to  appeal  to  the  Privy  Council. 

Higgins  for  the  plaintiff  in  support. 

Isaacs  for  the  defendant  4o  oppose. 

Gv/r.  adv.  wit. 

a'Beokbtt,  J.  In  this  case  an  application  is  made  to 
enlarge  the  time  for  giving  security  for  costs  under  an  order 
made  on  the  24th  September  last,  allowing  the  plaintiff  to 
appeal  to  the  Privy  Council.  The .  application  is  opposed  on 
die  merits  and  on  the  ground  that  I  have   no  jurisdiction  to 


1889 
February  25. 

A*  Beckett,  J, 

P.O. 

May  1,  2. 
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Pbarson 

V. 

Russell. 
A*Beckett,  J. 


make  the  order.  As  to  the  merits,  I  am  satisfied  of  the  bona 
fides  of  the  application.  Sureties,  as  to  whose  sufficiency  no 
doubt  was  suggested,  were  objected  to  because  they  were  solici- 
tors for  the  plaintiff.  When  too  late  an  offer  was  made  to  pay  the 
amount  to  be  secured  into  Court.  The  plaintiff  being  resident  in 
England,  difficulty  arose  in  providing  sureties  other  than  those 
objected  to.  The  vacation  intervening,  the  absence  on  leave  of  the 
prothonotary,  and  the  proclamation  of  the  26th  January  as  a  holiday, 
when  the  time  for  perfecting  security  had  nearly  expired,  occasioned 
other  difficulties  by  no  means  insurmountable,  but  they  afford  some 
excuse  for  the  dilatory  and  irregular  proceedings  of  the  plaintiff's 
solicitors,  which  necessitated  this  application.  As  to  jurisdiction, 
I  am  asked  to  act  under  sec.  84  of  15  Vict.  (No.  10),  which  con- 
templates the  time  for  entering  into  security  being  enlarged  by  the 
Court,  and  is  thus  less  stringent  than  the  Orders  in  Council.  It  is 
therefore  necessary  to  determine  whether  the  order  giving  leave  to 
appeal  is  to  be  dealt  with  as  made  under  the  Act  or  under  the 
orders.  The  amount  involved,  the  nature  of  the  decisioUi  the  terms 
of  the  order,  and  of  the  affidavit  on  which  it  was  made,  are  quite 
consistent  with  its  being  under  the  Act.  The  practice  established 
since  the  case  of  Johnson-^.  Golclough  (a),  to  which  I  have  been 
referred,  is  to  obtain  two  orders  of  the  Court  when  leave  is  granted 
under  the  Orders  in  Council.  There  is  no  indication  in  the  present 
order  of  another  being  contemplated.  It  is  absolute  in  the  first 
instance,  and  I  take  it  to  be  an  order  under  the  Act.  The  case 
came  before  me  after  the  time  for  perfecting  the  security  had 
expired.  The  notice  of  motion  was  in  time,  and  was  for  a  day,  which 
would  also  have  been  in  time  had  it  not  been  proclaimed  a  holiday. 
I  think  I  have  jurisdiction  to  do  what  is  asked  under  sec.  84.  I 
shall  order  that  the  time  for  entering  into  security  be  enlarged  for 
six  weeks  from  the  26th  day  of  January  last.  As  to  costs,  I  think 
that  the  delays  and  irregularities  to  which  I  have  referred  justified 
the  defendant's  solicitors  in  appearing  to  oppose,  particularly  as  the 
plaintiffs  were  warned  by  letter,  of  the  16th  November,  that  an 
extension  of  time  would  be  opposed.  I  therefore  direct  the  plaintiff 
to  pay  the  defendants  their  costs  of  opposing  the  application,  and 
to  abide  their  own  costs  thereof. 

(a)  1  V.L.R.  Eq.  81. 
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The  defendants  appealed  to  the  Fall  Conrt  from  this  order  of         f.o. 
A*Beckett,  J.,  giving  extension  of  time  to  plaintiff  to  enter  into  iqsq 

seciuify  for  costs  for  an  appeal  to  the  Privy  Council.  ^<^yh  2. 

Pbabsov 

9. 

I$aac$  for  appellant  referred  to  the  following  :— Order  LXTV.,       ^^««^^ 
r.  7;  Ward  and  Secretary  of  War  {b);   Odgers  v.  Waldron  (c) ; 
WhiitUr  V.  Hancock  (d). 

[HoLnoTD,  J.  There  cannot  be  a  suspended  waiver :  King  v. 
Davenport  («).] 

Youngman  v.  Melbourne  Storage  Co.  (/). 

Higgins  for  respondent  cited :  Johnson  v.  Williams  (g) ; 
Mayor  ofBaUarat  v.  Bungaree  Board  (h), 

[HoLBOYDy  J.,  referred  to  Webster  v.  Power  (i) ;  Williams,  J., 
referred  to  Malpas  v.  Malpas  (k).] 

Williams,  J.  In  this  case  leave  was  granted  to  the  plaintiff  to  ^^!f  ^^ 
appeal  to  the  Privy  Council,  and  an  order  was  made  that  on  the 
plaintiff  giving  security  for  costs  he  be  at  liberty  to  appeal.  The 
appUcation  for  leave  to  appeal  was  made  under  the  Statute,  15  Vict. 
(No.  10),  and  not  under  the  Orders  in  Council.  The  84th  section 
of  this  Statute  provides:  ''That  if  such  security  as  shall  be 
required  by  the  said  Court  be  not  entered  into  within  three  months 
from  the  date  of  the  order  made  upon  such  application  for  leave  to 
appeal,  the  person  applying  for  such  leave  shall  be  held  to  have 
waived  the  benefit  of  such  order,  unless  the  time  for  entering  into 
such  security  be  enlarged  by  the  said  Court." 

The  plaintiff  in  this  case  has  not  complied  with  the  directions 
in  the  section,  as  the  securities  for  costs  were  not  perfected  within 
three  months  of  the  date  of  the  order  giving  leave  to  appeal.  It  is 
true,  indeed,  that  notice  of  motion  for  the  order  enlarging  the  time 
for  giving  security  was  given  before  the  expiration  of  the  three 
months  by  the  plaintiff  to  defendant — a  notice  of  intention  of 

(6)  82  L.J.  Q.B.  68.  {g)  13  V.L.E.  252. 

(c)  1  V.B.  M.  26.  (*)  1  V.R.  Eq.  166. 

«  8  Q.B.D.  83.  (t)  L.R.  1  P.C.  150. 

W  4  Q.B.D.  402.  {k)  \l  V.L.R.  670. 
(/)  7  A.L.T.  58. 
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applying  for  an  order  enlarging  the  time.  If  the  matter  to  be 
decided  is  whether  a  judge  has  jurisdiction  to  make  such  an  order 
enlarging  time,  it  is  clear  that  the  fact  of  notice  of  motion  being 
given  just  before  the  expiration  of  the  three  mouths  cannot  affect  his 
jurisdiction,  although  if  he  had  jurisdiction  the  time  at  which  this 
notice  was  given  would  be  an  element  useful  to  consider  in  deter- 
mining how  the  judge  had  exercised  his  discretion  in  a  matter 
within  his  jurisdiction;  but  this  cannot  affect  the  question  of 
jurisdiction.  The  clear  question  accordingly  to  be  decided  in  this 
case  is,  has  the  Court  power  to  enlarge  or  extend  the  time  for 
entering  into  this  security  after  the  three  months  have  expired  ? 
After  the  three  months  had  elapsed  the  plaintiff  made  an  appli- 
cation to  A'Beckett,  J.,  sitting  as  a  Court,  for  an  order  to  extend 
the  time,  and  the  judge  made  the  order  sought.  We  think  the 
learned  judge  had  no  jurisdiction  to  make  the  order.  The  words 
of  sec.  84  of  15  Vict.  (No.  10),  are  different  from  the  words  of  the 
Orders  in  Council.  It  is  perfectly  clear  that  this  enlargement  of 
time  could  not  be  granted  under  the  Orders  in  Council,  and  this  is 
so  even  if  the  application  were  made  before  the  three  months  had 
expired,  as  in  them  there  is  no  clause  giving  jurisdiction  to 
the  judge  to  enlarge  the  time.  The  language  is  clear  and  pre- 
cise :  ''If  such  last-mentioned  security  shall  be  entered  into 
within  three  months  from  the  date  of  such  motion  or  petition  for 
leave  to  appeal,  then,  and  not  otherwise,  the  said  Court  shall  allow 
the  appeal."  So  that  under  the  Orders  in  Council,  unless  the 
appellant  performs  the  act  of  obtaining  and  perfecting  security 
within  three  months,  he  is  precluded  from  obtaining  further  time 
in  which  to  do  so.  Under  the  Statute  cited,  however,  for  some 
reason  the  appellant  is  given  a  chance  of  obtaining  further  time 
within  which  to  perfect  his  security,  and  it  is  provided  that  if  he 
does  not  perfect  it  within  three  months  then,  unless  the  time  is 
extended,  he  shall  be  taken  to  have  waived  the  benefit  of  any  order 
in  his  behalf.  But  there  is  a  certain  period  of  time  fixed,  and  that 
is  three  months.  The  time  being  three  months,  when  the  three 
months  is  past  there  is  no  time  to  extend.  If  a  power  is  given  to 
extend  the  time  then  the  application  to  extend  it  must  be  made 
before  the  original  prescribed  period  of  time  which  it  is  sought  to 
extend  has  elapsed.     It  is  only  when  the  application  is  made  before 
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the  time  has  expired  that  the  Gonrt  has  jurisdiction.  In  the 
Judicature  Act,  indeed,  special  powers  and  special  jurisdiction  are 
gi?en  to  extend  the  time  for  doing  an  act  or  taking  a  proceeding, 
even  although  the  time  for  doing  such  an  act  may  have  expired. 
The  object  of  these  provisions  is  expressly  to  give  a  Court  or  judge 
power  to  do  what  otherwise  they  would  be  unable  to  do.  Where 
words  plainly 'imply  that  a  court  or  judge  has  such  jurisdiction 
then  it  is  given,  but  not  otherwise.  An  enlargement  of  time  can 
then  only  be  made  before  the  original  time  has  expired.  This 
appeal  will  be  allowed. 


F.O. 

1889 

Pbabsov 

RUSSEIX. 

WUUanu,  J. 


HoLROYD,  J.  I  concur ;  the  proviso  at  the  end  of  sec.  84  is 
capable  of  two  constructions.  The  words  '^  unless  the  time  for 
entering  into  such  security  be  enlarged  by  the  said  Court "  may 
mean  unless  the  time  shall  be  or  shall  have  been  so  enlarged.  The 
Bection  should  be  interpreted  according  to  the  general  principles 
mentioned  by  my  brother  Williams.  The  meaning  of  the  section 
is  to  my  mind  abundantly  clear.  Three  months  is  the  period,  at 
the  expiration  of  which  it  is  to  be  ascertained  whether  a  person  has 
waiyed  the  benefit  of  the  order  giving  him  leave  to  appeal.  If  it 
is  then  found  that  he  has  so  waived  it,  then  that  is  an  end  of  the 
matter.  But  if  he  had  applied  for  an  enlargement  of  time  before 
the  expiration  of  the  three  months,  it  would  be  different. 

Eesfebd,  J.  I  have  nothing  to  add  to  what  has  been  said 
except  this:  that  if  we  were  to  allow  this  order  to  stand  we  do  not 
enlarge  the  time  at  all,  for  the  order  is  gone,  as  it  was  not  enlarged 
within  the  three  months.  We  have  no  power  to  make  a  new 
order. 

Appeal  allowed  with  costs. 

Solicitor  for  appellant :  Manton. 

Solicitors  for  respondent :  Klingender,  Dickson  dk  Kiddle. 

A.  F.  M. 
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F.O.  WARBURTON  v.  ALTSON. 

,ggg  Order  LVllL^  r.  S— Practice ^Pleadinp — Oheewrity  of  repljf— Burden  of  proof— 

Nov,  20  28.  JUistaks  of  eoumsel — Failure  of  jueiice — Appeal — New  trial. 

18-H9  The  plaintiff  broaght  an  action  to  have  it  declared  that  the  defendant  was  a 

March  %  5.  troftee  for  her  of  certain  lands,  and  oonseqaential  relief,  and,  hj  her  statement  of 
claim,  based  her  case  on  a  declaration  of  trust  executed  by  the  defendant  on  2Bth 
January  1874,  which  recited  that  the  lands,  the  subject  matter  of  the  action,  and 
others  had  been  purchased  with  the  plaintiff's  money  and  transferr»%d  to  the  defendant 
as  a  trustee  for  her,  as  the  defendant  thereby  acknowledged,  and  by  which  the  defendant 
declared  that  he  held  the  lauds  in  trust  for  her.  By  his  defence  the  defendant 
admitted  the  execution  of  the  declaration  of  trust,  but  alleged  that  it  was  not  true, 
as  stated  therein,  that  the  lands  were  bought  with  the  plaintiff's  money,  or  transferred 
to  him  as  a  trustee  for  her,  but  that  they  were  purchased  on  the  joint  acooant  of 
the  plaintiff  and  himself,  and  that  the  declaration  was  executed  merely  by  way  of 
security  to  the  plaintiff,  and  that  afterwards,  in  August  1877,  it  was  agreed  between 
the  plaintiff  and  the  defendant  that  the  joint  account  should  be  closed,  and  that  the 
defendant  should  take  the  lands  claimed  in  this  action,  and  should  transfer  to  the 
plaintiff  the  other  lands  mentioned  in  the  declaration  of  trust,  wliich  he  accordingly 
did,  and  that  though  he  allowed  the  declaration  of  trust  thereafter  to  remain  in  the 
plaintiff's  hands,  it  was  as  a  security  for  another  debt  which  had  since  been  aatisfied. 
The  defendant  also  counter-claimed  for  a  declaration  that  such  dedaration  of  trust 
was  executed  merely  as  a  security  and  for  delivery  up  thereof  to  the  defendant  for 
cancellation,  or  in  the  alternative  for  an  account  of  the  joint  dealings  between  the 
parties.  The  plaintiff  by  her  reply  joined  issue  on  that  paragraph  of  the  defence 
which  alleged  that  the  statements  in  the  declaration  of  trust  were  untrue,  and  on  the 
statement  that  the  lands  therein  mentioned  were  purchased  on  their  joint  account, 
but  she  admitted  that  there  had  been  joint  dealings  between  the  parties,  and  that  in 
August  1877  an  agreement  was  come  to  between  the  parties,  but  she  alleged  that  the 
agreement  was  that,  in  consideration  that  the  plaintiff  would  forgive  the  defendant 
the  sum  of  money  in  which  he  was  then  indebted  to  the  plaintiff  on  account  of  their 
joint  dealings,  the  defendant  would  hand  over  the  securities  in  connection  therewith, 
and  transfer  to  her  all  the  land  mentioned  in  the  declaration  of  trust,  all  of  which  he 
had  not  done.  The  case  was  tried  before  a  judge  without  a  jury.  Counsel  for  the 
plaintiff  put  in  evidence  the  declaration  of  trust,  called  no  evidence,  and  closed  his 
case.  Counsel  for  the  defendant  then  elected  not  to  call  any  evidence  for  the  defence. 
The  learned  judge  gave  judgment  for  the  plaintiff  on  her  claim,  but  said  nothing 
about  the  counter-claim.     On  appeal  to  the  Full  Court, 

Meld,  that  under  the  circumstances  the  judge  was  right  in  the  course  he  pursued, 
inasmuch  as  the  burden  of  proof  of  the  agreement  which  displaced  the  declaration  of 
trust  was  upon  the  defendant. 

Held  alio,  that,  as  there  had  been  a  miscarriage  of  justice  inasmuch  as  the  case 
which  the  parties  had  come  to  try  had  not  been  tried,  and  such  miscarriage  was 
caused  by  a  mistake  of  the  defendant's  counsel,  which  might  have  been  induced  to 
by  the  obscurity  of  the  plaintiff's  reply,  the  Court  had  power  under  Order  LVIII., 
r.  6,  to  order  a  new  trial,  and  accordingly  did  so,  but  .ordered  the  defendant  to 
pay  the  costs  of  the  first  trial  and  of  the  appeal. 

Action  by  Martha  Warburton    againBt   David  Altson  for  a 
declaration  that  the  defendant  was  trustee  of  certain  lands  for  the 
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plaintiff,  and  for  an  account  of  all  money  or  securities  for  money  f.c. 

which  he  receiyed  for  or  in  respect  of  such  of  the  lands  as  he  had  ^^ 

sold  or  transferred,  and  an  order  for  payment  of  what  should  be     wamuetoh 
found  due,  and  for  transfer  or  conveyance  of  the  remainder  of  the  «». 

said  lands,  and  delivery  up  of  all  deeds  and  documents  relating 
thereto,  and  an  injunction  to  restrain  him  selling  or  otherwise 
disposing  thereof.  « 

By  the  statement  of  claim  it  was  alleged  that  prior  to  26th 
January  1874  certain  portions  of  land  described  in  the  schedule 
thereto  were  purchased,  with  certain  other  portions  of  land,  for 
15,0001.,  being  the  money  of  the  plaintiff;  and,  with  the  consent  of 
the  plaintiff,  the  same  were  conveyed  and  transferred  to  the 
defendant  absolutely,  but,  in  fact,  as  trustee  thereof  for  the 
plaintiff,  and  the  defendant  thereupon  became  the  grantee,  or 
registered  proprietor  thereof,  as  the  case  might  be.  By  a  deed  of 
26th  January  1874  between  the  defendant  and  the  plaintiff,  after 
reciting  the  matters  hereinbefore  stated,  the  defendant  agreed  to 
deliver  the  certificates  of  title  to  the  said  lands  to  the  plaintiff,  and 
the  defendant  declared  that  he  held  the  lands  as  a  trustee  for  the 
plaintiff,  her  heirs,  executors  and  administrators  to  such  uses,  and 
subject  to  such  trusts,  and  to  and  for  such  ends,  intents  and 
puiposes  as  the  plaintiff,  her  heirs,  executors  or  administrators 
should  by  writing  direct  and  appoint,  and  in  default  of  such 
direction  and  appointment  then  for  the  plaintiff,  her  heirs  and 
assigns.  The  defendant  never  delivered  the  certificates  of  title 
as  agreed.  As  the  plaintiff  afterwards  discovered,  he  secretly  and 
fraudulently  mortgaged  to  the  City  of  Melbourne  Bank  the  portions 
of  land  numbered  1,  2  and  4  in  the  schedule  to  secure  certain 
moneys  adyanced  by  the  bank  to  the  defendant  for  his  own 
uses.  He  also,  without  the  knowledge  or  consent  of  the  plaintiff, 
fraudulently  sold  and  transferred  to  the  purchasers  thereof,  the 
portions  of  land  numbered  6  and  6  in  the  schedule,  and  received, 
and  still  retained,  the  whole  of  the  purchase  money  therefor.  The 
defendant  stiU  was  possessed,  as  such  trustee  for  the  plaintiff,  of 
the  remaining  portions  of  land  numbered  1,  2,  8  and  4  in  the 
schedule ;  but  as  to  the  said  portion  No.  2,  excepting  thereout 
the  pieces  numbered  5  and  6.  The  plaintiff  had  requested  the 
defendant  to  account  to  her  respecting  his  dealings  with  the  land. 
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F.o.  and  to  pay  to  her  the  amounts  received  in  respect  of  the  portious 

1888  8old>  Ai^d  to  transfer  or  convey  to  her  the  balance  of  the  land  free 

Wabbustok     ^^°^  encumbrances ;  but  the  defendant  failed  and  refused,  and  still 
».  refused  so  to  do. 

By  the  defence  the  defendant  admitted  that  prior  to  26th 
January  1874  the  lands  were  transferred  to  him,  and  that  by  deed 
of  that  date,  after  reciting  the  purchase  of  the  lands  with  the  money 
of  the  plaintiff  and  the  transfer  to  the  defendant  as  trustee  for  her, 
which  the  defendant  thereby  acknowledged,  and  agreed  to  deUver 
the  certificates  of  title  of  the  land  to  the  plaintiff,  it  was  witnessed 
and  declared  that  he  held  the  lands  as  trustee  as  stated  in  the 
statement  of  claim«  He  also  admitted  that  he  never  did  deliver 
the  certificates  of  title  to  her,  and  that  he  mortgaged  the  portions 
alleged  to  the  City  of  Melbourne  Bank  to  secure  certain  money 
advanced  to  him  for  his  own  uses,  and  that  he  sold  and  transferred 
the  portions  numbered  5  and  6  in  the  schedule  to  the  statement  of 
claim,  and  received  and  still  retained  the  whole  of  the  purchase 
money ;  but  stated  that  it  was  not  true,  as  alleged  in  the  declaration 
of  trust,  that  the  pieces  of  land,  or  any  of  them,  were  purchased 
with  money  of  the  plaintiff  alone,  or  were  transferred  to  the  defen- 
dant as  trustee  for  the  plaintiff,  but  they  were  purchased  under  the 
following  circumstances,  and  the  declaration  of  trust  was  merely  a 
form  of  security  given  by  the  defendant  to  the  plaintiff  as  therein- 
after mentioned : — ^An  agreement  in  writing,  dated  18th  September 
1871,  had  been  made  between  the  defendant  and  Thomas  Warburton 
(the  husband  of  the  plaintiff),  which  had  been  acted  on  between 
them,  and  between  the  plaintiff  as  the  attorney-under-power  of  her 
husband  until  the  death  of  her  husband  in  November  1871,  and 
thereafter  between  the  plaintiff,  who  was  sole  legatee  and  executrix 
under  her  husband's  will,  and  the  defendant  until  the  year  1877. 
In  the  course  of  transactions  between  the  parties  various  sums  of 
money  were  advanced  to  one  G.  H.  Willison,  and  disputes  and 
litigations  arose  between  Willison  on  the  one  side  and  the  plaintiff 
and  defendant  on  the  other,  and  in  order  to  enable  the  defendant  to 
deal  with  Willison  it  was  arranged  between  the  plaintiff  and  defen- 
dant that  the  lands  numbered  2,  8,  6  and  6  in  the  schedule  to  the 
statement  of  claim,  which  were  then  held  on  the  joint  account  of 
the  plaintiff  and  defendant  in  the  name  of  Thomas  Warburton 
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should,  together  with  other  lands  held  on  joint  account  in  the  name  ^•0. 

of  Thomas  Warborton,  be  oonyeyed  and  assigned  into  the  defen-  isss 

dant's  name,  and  that  defendant  should  execute  a  declaration  of    WAMUBToir 
trust  of  such  lands,  and  also  of  the  lands  numbered  1  and  4  in  the  ^' 

schedule  to  the  statement  of  claim  held  in  the  defendant's  name  on 
the  like  joint  account  in  favour  of  the  plaintiff  as  security  to  her. 
In  pursuance  of  such  agreement  the  lands  numbered  2,  8,  5  and  6 
were  conveyed  or  transferred  into  defendant's  name,  and  he  exe- 
cuted the  declaration  of  trust,  and  the  sum  of  15,000L  therein 
mentioned  was  a  purely  fictitious  sum  inserted  as  a  nominal 
consideration  for  the  execution  of  the  declaration  of  trust.  In 
the  year  1877  the  joint  dealings  between  the  plaintiff  and  defendant 
under  the  agreement  of  28th  September  1871  ceased ;  and  it  was 
then  arranged  between  the  plaintiff  and  defendant — in  settlement 
of  such  joint  dealings — that  the  defendant  should  re-transfer  and 
couYey  to  the  plaintiff  certain  of  the  lands  comprised  in  the  decla- 
ration of  trust,  and  that  the  other  lands  therein  comprised  should 
belong  to  the  defendant  for  himself;  and  in  pursuance  of  that 
arrangement  the  defendant  did  re-convey  and  re-transfer  to  the 
plaintiff  a  number  of  pieces  of  land  comprised  in  such  declaratioui 
and  the  pieces  of  land  mentioned  in  the  schedule  of  the  statement 
of  claim  did,  in  pursuance  of  such  agreement,  remain  in  his  name. 
At  the  termination  of  such  joint  dealings  the  defendant  was 
mdebted  to  the  plaintiff  in  divers  sums  of  money  personally 
advanced  by  her  to  him  outside  of  such  joint  dealings,  and  it  was 
arranged  that  such  declaration  of  trust  should  not  then  be  cancelled 
or  delivered  up  to  the  defendant,  but  should  remain  as  a  security 
to  the  plaintiff  for  the  sums  due  by  him.  In  or  about  November 
1887,  the  defendant  paid  off  his  indebtedness  to  the  plaintiff, 
but  the  plaintiff  neglected  to  deliver  up  or  cancel  the  declara- 
tion of  trust.  The  defendant  was  willing  to  abide  by  the 
arrangement  abovementioned,  and  to  retain  the  lands  mentioned 
in  the  schedule  to  the  statement  of  claim  in  full  discharge  of 
any  claim  he  had  on  the  plaintiff  in  connection  with  their  joint 
dealings;  but,  if  the  plaintiff  insisted  on  these  pieces  of  land 
being  transferred  or  conveyed  to  her,  he  insisted  on  the  accounts 
of 'the  joint  dealings  between  himself  and  the  plaintiff  being 
taken. 
VX.B.,  VoL  XV.  G 
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F.o.  He  also  connterclaimed  for  a  declaration  that  the  declaration  of 

ig38  imst  was  merely  executed  as  a  security,  and  for  delivery  thereof  up 

^  to  the  defendant  for  cancellation ;  or,  in  the  alternative,  accounts  of 

V.  their  joint  dealings,  the  defendant  bringing  into  account  the  lands 

mentioned  in  the  schedule  to  the  statement  of  claim  if  the  plaintiff 
brought  into  account  the  rest  of  the  lands  mentioned  in  the 
declaration  of  trust  which  had  been  re-conveyed  or  re-transferred 
to  her. 

By  her  reply  the  plaintiff  joined  issue  on  the  statement  that  the 
declaration  of  trust  was  not  true,  but  admitted  the  making  of  the 
agreement  of  18th  September  I87I9  between  the  defendant  and 
her  husband,  though  she  stated  that,  although  executed  on  that 
date,  it  was,  in  fact,  made  and  acted  on  in  January  1871,  and  she 
admitted  it  was  acted  on  as  stated  till  the  year  1877.  She  alleged, 
however,  that  in  September  1871,  her  husband  having  first  duly 
appointed  her  his  attorney-under-power,  went  to  Fiji,  having  prior 
to  his  departure  purchased  divers  pieces  of  land  in  or  near  Mel- 
bourne, and  being  then  seized  and  possessed  of  them.  After  his 
departure  the  plaintiff,  on  his  behalf,  purchased  other  pieces  of 
land  amongst  others  those  numbered  1  and  4  in  the  schedule  to 
the  statement  of  claim,  but  took  no  conveyance  or  transfer  thereof 
to  him  under  the  following  circumstances : — Her  husband  was 
reported  in  November  1871  to  have  been  killed  in  Fiji,  as  the  fact 
was,  but  no  reliable  evidence  was  obtained  thereof  till  a  considerable 
time  after,  and  the  plaintiff  was  therefore  unable  to  apply  for  probate 
of  his  will,  and,  as  she  was  advised  that  his  reported  death  would 
be  a  grave  impediment  to  her  dealing  with  land  as  his  attorney- 
under-power,  and  in  order  to  overcome  the  difl&culty,  she  was 
advised  to  and  did  cause  amongst  others  the  several  pieces  of  land 
so  purchased  by  her  husband,  and  the  piece  subsequently  purchased 
by  herself  on  his  behalf,  to  be  conveyed  and  transferred  to  the  defen- 
dant as  the  grantee  or  proprietor  thereof,  but  upon  the  agreement 
and  arrangement  that  he  would  hold  the  same  as  trustee  for  her 
husband* s  estate;  and  although  in  February  1878,  she  obtained 
probate  of  her  husband's  will,  she  allowed  the  said  land  to  be  and 
continue  in  the  defendant's  name;  but  the  defendant  never  had, 
and  had  not  now,  any  right,  title  or  interest  in  the  beneficial  interest 
in  the  lands  or  any  of  them.     On  the  26th  January  1874,  she  for 
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her  own  protection  and  in  order  to  evidence  that  the  defendant  held  f-o. 

the  said  lands  upon  the  trust  aforesaid,  and  for  no  other  purpose,  i^ss 

caused  and  procured  the  defendant  to  execute  the  said  declaration     ^^^J^tqit 
of  trust.     In  pursuance  of  the  agreement  of  September  1871,  her  f. 

husband,  prior  to  his  departure  to  Fiji,  and  she,  afterwards,  as  his 
tttomey-under-power  and  as  his  executrix,  made  advances  of  money 
to  the  defendant  for  the  purpose  of  being  dealt  with  as  by  that 
agreement  provided.  An  arrangement  was  made  between  Willison 
and  the  defendant  whereby  houses  were  to  be  built  by  Willison  on 
land  supplied  by  the  defendant  and  the  land  and  houses  subsequently 
sold,  and  the  building  of  the  houses  so  paid  for  and  with  her  con- 
sent that  agreement  was  in  several  instances  acted  on ;  and,  when 
any  portion  of  the  land  mentioned  in  the  declaration  of  trust  was  so 
dealt  with  and  sold,  the  defendant,  with  her  express  authority, 
conveyed  the  same  to  the  purchaser.  But  the  plaintiff  was  not  at 
any  time  jointly  concerned  with  Willison  in  any  transaction.  None 
of  the  lands  in  respect  of  which  this  action  was  brought,  nor  any 
other  lands,  were  ever  held  on  account  of  the  plaintiff  and  defendant 
as  alleged  in  the  defence,  but  the  same  were  always  held  by  the 
defendant  as  trustee  for  her.  la  August  1877  the  defendant  owed 
her  in  respect  of  the  above  advances  (18,4052.  18«.  Od.),  and  had 
become  wholly  unable  to  repay  the  same ;  and  it  was  thereupon  agreed 
between  them  that  the  agreement  of  September  1871  should  be 
terminated,  and  that  the  defendant  would  deliver  to  her  as  her 
husband's  executrix  all  the  pledges,  securities  and  assets  which  he 
had  taken  to  secure  repayment  of  moneys  lent  by  him  under  the 
said  agreement,  which  were  valued  at  a  sum  considerably  less  than 
the  amount  due  to  her  by  him,  and  that  the  defendant  should 
convey  or  transfer  all  the  lands  mentioned  in  the  declaration  of 
trost  except  those  sold  with  her  consent  and  authority ;  and  that 
in  pursuance  of  the  above  arrangement  and  in  consideration  thereof 
she,  as  such  executrix,  would  release  him  from  his  liability  to  repay 
the  18,406Z.  18a.  Od.  In  pursuance  of  this  agreement  he  delivered 
over  the  pledges,  securities  and  assets,  and  in  January  1878  conveyed 
ttid  transferred  to  her  all  the  unsold  lands  except  those  the  subject 
of  this  action,  which  he  did  not  convey  or  transfer  under  the 
following  circumstances,  and  she — supposing  and  believing  that  the 
defendant  had  conveyed  or  transferred,  or  would  convey  and  transfer, 
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the  lands — released  him  from  the  amount  due: — When  the 
fendant  conveyed  or  transferred  the  lands  other  than  those  the 
bject  of  this  action,  it  was  discovered  that  he  had  previouBly 
noved  from  the  custody  of  her  solicitor  the  title  deeds  of  the 
ids  the  subject  of  this  action,  and  he  alleged  that  he  did  not  know 
ere  they  then  were.  Subsequently  she  discovered  that  he  had 
udulently  deposited  them,  in  the  first  instance  by  way  of  equi- 
ne mortgage,  with  his  bankers  to  secure  the  repayment  of  moneys 
it  to  him  for  his  own  use,  and  afterwards  had  fraudulently  given 
Bgal  mortgage  over  the  land  to  his  bankers,  and  the  same  had 
ir  since  continued  subject  to  such  mortgage ;  and  in  consequence 
the  defendant's  failure  to  convey  or  transfer  the  said  land  to  her, 
1  pending  the  due  conveyance  or  transfer  thereof,  she  continued 
1  still  continued  to  hold  the  declaration  of  trust,  and  for  no  other 
rpose.  The  defendant  was  at  the  time  of  the  said  discovery 
gely  indebted  to  the  plainti£f  on  other  accounts  than  those  afore- 
d,  and,  as  any  proceedings,  civil  or  criminal,  against  the  defen- 
it  in  respect  of  his  fraudulent  conversion  would  have  prevented 
r  from  ever  recovering  the  amount  of  the  indebtedness,  she  did 
t  take  them.  About  the  time  of  the  agreement  of  August  1877, 
\  defendant  was  indebted  to  the  plainti£f  in  the  sum  of  12,574{. 

2(2.,  not  as  executrix  but  in  her  personal  capacity,  and  the 
.intiff  entered  into  certain  arrangements  with  the  defendant  for 
fment  thereof  which  were  not  observed  by  the  defendant,  and  on 
I  May  1886  the  defendant,  by  agreement  in  writing,  agreed  to 
tain  terms,  and  to  render  certain  securities  to  the  plaintiff  for 
»  repayment  of  the  balance  remaining  unpaid.  The  defendant 
[  not  observe  these  terms  or  pay  the  balance  until  the  plaintiff 
)i  him  to  recover  the  same,  when  on  28th  October  1887,  the 
intiff,  in  consideration  of  the  defendant  paying  her  the  sum  of 
ilO{.  lis.  lid.,  portion  of  the  money  so  due  to  her,  agreed 

and  did  discontinue  her  action  against  him,   and   returned 

securities  which  she  had  ever  received  or  held  in  respect 
the  said  debt :  and  the  declaration  of  trust  never  was  held 
agreed  to  be  held  by  her  as  a  security  for  the  said  debt. 
B  denied  that  the  agreement  in  1877,  alleged  in  the  defence,  was 
ir  made,  and  submitted  that  the  agreement  in  fact  made  in 
gust  1877,  as  set  forth  in  the  reply,  was  meant  to  be  and  was, 
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in  faety  a  final  settlement  of  all  accoonts  and  dealings  between  the  ^-O. 

defendant  and  the  said  Thomas  Warbiirton  and  herself  as  his  isss 

executrix,  and  onght  not  to  be  re-opened.     By  way  of  defence  to  ^^^^xoh 
the  eomiterclaim  the  plaintiff   repeated  the  allegations  of   her  v* 

reply. 

Dr.  Madden^  Higgins  and  Cussen  for  the  plaintiff. 

Topp  and  Weigall  for  the  defendant. 

Counsel  for  the  plaintiff  gave  formal  evidence  only,  putting  in 
the  declaration  of  trust,  and  also  certain  answers  to  interrogatories 
which  wore  immaterial  to  the  present  report,  and  closed  the 
plaintiff's  case. 

Counsel  for  the  defendant  stated  that  they  did  not  propose  to 
call  any  evidence. 

Dr.  Madden  then  summed  up — ^As  the  defendant  has  not  thought 
fit  to  go  into  his  defence,  it  is  unnecessary  for  us  to  go  into  the 
reply.  The  statement  of  claim  having  been  proved,  it  is  submitted 
that  the  plaintiff  is  entitled  to  judgment. 

Topp  in  reply — The  plaintiff,  by  her  statement  of  claim,  makes 
t  case  on  the  declaration  of  trust  alone.  The  defendant,  by  his 
defence,  says  that  declaration  of  trust  was  superseded  by  a  subse- 
quent agreement  in  July  1877.  The  plaintiff,  by  her  reply,  admits 
it  was  superseded  by  a  subsequent  agreement,  but  says  that  it  was 
not  the  agreement  stated  by  the  defendant,  but  another  agreement. 
She,  in  £Eu;t,  gives  up  the  statement  of  claim,  and  makes  a  departure 
by  her  reply  standing  on  a  certain  agreement.  The  defendant  does 
not  plead  to  the  reply,  and  according  to  the  rules  is  to  be  taken  to 
join  issue  on  every  fact  alleged  in  it ;  but  no  evidence  is  given  by 
the  plaintiff  in  support  of  her  reply.  The  whole  question  on  the 
pleadings  to  be  tried  is  what  was  the  agreement  in  July  1887, 
which  was  entered  into  between  the  parties,  and  the  plaintiff  gives 
no  evidence  in  support  of  her  version  of  the  agreement.  It  is 
therefore  submitted  that  the  defendant  is  entitled  to  judgment. 
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F.o.  Dr.  Madden  (by  leave  of  the  Court) — The  reply  raises  the  issue 

1888  whether  the  declaration  of  trust  has,  as  the  defendant  alleges,  been 

Wajoubtok     ^^^®  away  with,  as  well  as  the  question  of  the  new  agreement.     We 

V-  prove  the  declaration  of  trust,  and  there  is  no  evidence  that  it  has 

been  done  away  with.     The  Court  must  regard  the  defence  as  mere 

verbiage,  there  being  no  evidence  to  support  it. 

Cur.  adv.  vtUt. 


Wrenfordsley,  J.  By  her  statement  of  claim  the  plaintiff 
sets  forth  an  indenture  of  the  26  th  January  1874  made  between 
the  defendant  and  the  plaintiff,  whereby  it  was  agreed  that  the 
defendant  should  deliver  to  the  plaintiff  certain  certificates  of 
title  in  respect  of  the  lands  to  which  they  referred ;  and  farther, 
it  was  declared  that  the  defendant  held  the  said  lands  as  a  trustee 
for  the  plaintiff,  subject  to  such  uses  and  purposes  as  she  should 
appoint.  It  was  further  stated  that  her  certificates  were  never 
so  given  up  or  delivered,  but  that  the  defendant  subsequently 
mortgaged  to  the  City  of  Melbourne  Bank  the  several  portions  of 
land  as  set  forth  or  described  in  the  schedule  to  the  plaintiff's  claim. 
It  was  also  stated  that  the  defendant  had  sold  some  portion  of  the 
lands,  and  had  retained  the  purchase  money.  The  statement  of 
claim  also  sets  forth  that  the  defendant  is  still  possessed,  as  such 
trustee  for  the  plaintiff,  of  all  the  remaining  portions  of  the  said 
land,  excepting  the  pieces  numbered  5  and  6  in  the  schedule 
mentioned;  that  the  plaintiff  had  requested  the  defendant  to 
account  to  her  respecting  his  dealings  with  the  lands,  and  to 
transfer  and  convey  to  the  plaintiff  the  balance  of  the  said  lands. 
The  plaintiff  then  asks  that  it  may  be  declared  by  the  Court  that 
the  defendant  is  a  trustee  of  the  lands  described  in  the  schedule, 
and  also  that  an  account  may  be  taken  of  all  money,  and  securities 
for  money,  which  the  defendant  received  for  or  in  respect  of  the 
lands  described,  and  of  any  other  portion  which  the  defendant  has 
sold  or  transferred.  To  this  statement  of  claim,  so  framed,  the 
defendant  filed  a  lengthy  defence,  by  which,  in  effect,  he  seeks  to 
connect  the  lands  in  question  with  certain  transactions  which  he 
stated  had  taken  place  as  between  the  late  Mr.  Thomas  Warburton 
and  himself.  It  appears  that  the  late  Mr.  Warburton,  who  was 
the  husband  of  the  plaintiff,  had  been  killed  in  Fiji  in  or  about  the 
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year  1871.     To  that  defence  the  plaintiff  replied,  and  it  appears  that  ^-O* 

the  defendant  had  been  in  the  habit  of  lending  money,  and  that  isss 

Warbnrton,   and  after  his  death,   the   plaintiff,    had  made  him     wamubtoh 

adyances  of  capital  to  enable  him  to  continue  his  business  of  a  <^* 

Ai/rsov. 
money-lender.   The  facts  material  to  the  plaintiff's  case  were  proved,  

80  iar  as  the  statement  of  claim  sought  or  asked  for  a  declaration  ''^^  ^'  ' 
from  this  Court  in  respect  of  the  deed  of  the  26th  January  1874 ; 
but  the  defendant,  at  the  close  of  the  plaintiff's  case,  did  not 
proceed  to  offer  any  evidence  in  support  of  the  case  which  he  had 
attempted  to  make  by  his  pleadings,  and  he  sought  only  to  rely 
on  certain  admissions  as  to  subsequent  agreements  (if  any)  which 
he  said  had  been  disclosed  by  the  plaintiff's  reply.  It  was  open  to 
the  defendant  to  have  given  evidence  himself  in  support  of  his  case, 
and  it  was  all  the  more  necessary  for  him  to  do  so  inasmuch  as  the 
plaintiff's  case,  which  had  been  narrowed  to  a  very  simple  issue, 
had  been  apparently  established.  I  think  it  would  lead  to  embar- 
rassment if  I  held  that  the  plaintiff  was  to  be  put  to  the  further 
proof  of  statements  which  she  had  only  put  forward  by  way  of  reply 
to  the  statements  made  by  the  defendant  in  respect  of  matters 
which,  in  the  absence  of  any  evidence  to  support  them,  he  had 
made  a  part  of  his  case.  As  I  have  said,  the  defendant,  for  reasons 
best  known  to  himself,  has  not  offered  any  evidence,  but  notwith- 
standing this,  I  think  I  am  able,  from  the  facts  proved,  to  do 
substantial  justice  as  between  the  parties.  Accordingly,  I  order 
that  the  defendant  be  declared  a  trustee,  as  prayed  by  the  plaintiff, 
and  in  respect  of  the  lands  set  out  in  the  schedule,  and  order  an 
inqniiy  as  to  the  lands  sold  by  the  defendant,  and  as  to  the  proceeds 
of  snch  sale,  or  sales,  in  the  usual  form,  and  let  the  defendant 
execute  all  proper  transfers  which  may  be  necessary  to  vest  the 
lands  in  the  plaintiff  free  from  encumbrances,  and  do  all  such  acts 
as  are,  or  may  be  required,  to  carry  out  this  order.  And  let  the 
defendant  be  restrained  by  injunction  from  selling  or  disposing  of 
the  lands.  The  fact  that  the  defendant  did  not  offer  any  evidence 
18  a  further  reason  why  he  should  pay  the  costs  of  this  action. 
The  judgment  will,  therefore,  include  the  costs,  to  be  paid  by  the 
defendant  to  the  plaintiff. 

Judgment  for  the  plaintiff  with  costs. 
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P.O. 


WABBITBTOir 
V. 

Altbon. 


From  this  decision  the  defendant  appealed  to  the  Full  Court 
[Coram  Hioinbotham,  C.J.,  Kbrfbrd  and  a'Bbckett,  JJ.] 

Topp  and  WeigaU  for  the  appellant — It  is  submitted  that  the 
whole  of  the  pleadings  must  be  read  to  show  what  the  substantial 
case  between  the  parties  is.  A  perusal  of  the  pleadings  in  this 
case  shows  that  the  declaration  of  trust  has  been  displaced,  and  that 
the  defendant  sets  up  one  agreement  in  its  place,  the  plaintiff 
another.  No  evidence  whatever  is  given  in  support  of  the  agree- 
ment which  the  plaintiff  sets  up,  and  therefore  the  defendant  was 
entitled  to  judgment.  In  addition  to^  that,  by  the  statement  of 
claim  as  well  as  by  the  reply,  the  plaintiff  makes  serious  charges  of 
fraud  against  the  defendant,  and  gives  no  evidence  in  support  of 
them,  though  fraud  must  be  strictly  proved.  It  is  not  for  the 
defendant  to  get  into  the  box  and  deny  charges  of  fraud  which  are 
unsupported  by  a  tittle  of  evidence.  All  the  admissions  on  the 
statement  of  claim  and  on  the  reply  must  be  read  together,  and 
those  on  the  reply  show  that  the  declaration  of  trust  is  not  relied 
on  as  stated  in  the  statement  of  claim. 

[Per  Curiam.  We  will  not  trouble  you  further  on  that  point 
because,  subject  to  what  we  may  hear  from  the  other  side,  we  are 
disposed  to  think  that  the  questions  which  the  parties  came  to  try 
have  not,  through  some  mistake,  been  tried,  and  that  on  proper 
conditions  as  to  costs  it  would  be  right  that  both  parties  should 
have  an  opportunity  of  giving  further  evidence.  The  6th  rule  of 
Order  LVIII.  enables  the  Court  to  deal  with  a  case  of  that  kind,  of 
its  own  motion.] 

The  rules  provide  that  where  a  person  sues  in  her  representative 
capacity  she  shall  so  allege.  The  plaintiff,  however,  sues  in  her 
personal  capacity  only,  though  on  the  facts  alleged  it  is  apparent 
she  is  suing  in  her  representative  capacity  as  executrix  of  her  late 
husband. 

[a'Beceett,  J.  This  objection  is  not  taken  by  the  pleadings. 
Do  you  say  that  the  Court  is  to  take  an  objection  of  this  kind 
where  it  is  not  pleaded  ?  i 

No ;  the  Court,  however,  has  to  decide  whether  she  is  entitled 
to  a  transfer  of  the  lands  or  not.  She  sues  in  her  own  person,  but 
the  evidence   shows  she  is  executrix.     If  the  defendant  is  not 
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entitled  to  take  the  objection  that  she  has  not  stated  her  representa-  f.o. 

tiye  capacity  becaase  it  has  not  been  pleaded,  then  the  rule  would  i889 

be  altered  to  say  that  a  person  who  sues  in  a  representative  capacity     vVabbubton 
must  so  say  "  if  the  defendant  raises  the  objection  in  the  defence."  «• 

The  decree  made  by  the  primary  judge  cannot  be  carried  out 
because  it  orders  a  transfer,  free  from  encumbrances,  of  the  land ; 
but  the  mortgagees,  who  are  not  parties  to  the  suit,  may  not  be 
willing  to  be  paid  o£f. 

Per  Curiam.  We  do  not  think  it  necessary  to  call  on  you^ 
Dr.  Madden,  on  the  main  ground  of  this  appeal,  but  we  should  be 
glad  to  hear  you  on  the  question  whether  a  new  trial  ought  to  be 
granted,  and  if  so,  on  what  terms.  Our  present  impression  is  that 
a  new  trial  should  be  granted,  that  the  costs  of  this  appeal  should 
be  paid  by  the  defendant,  and  that  the  costs  of  the  first  trial  should 
be  costs  in  the  action.  Our  present  impression  on  the  last  point  is 
founded  on  the  impression  that  your  pleading  may  have  embarrassed 
the  defendant  and  led  to  the  course  which  he  thought  proper  to 
adopt  at  the  trial  of  not  calling  any  evidence.  Tour  reply  seems 
to  be  embarrassing,  and  you  make  allegations  of  fraud  in  your 
statement  of  claim  which  you  did  not  proceed  to  prove,  and 
which  may  have  contributed  to  the  mistake  which  the  defendant 
committed. 

Br.  McLdden — The  Court  has  not,  in  such  a  case  as  this,  any 
jurisdiction  to  grant  a  new  trial  or  anything  in  the  nature  of  a  new 
trial.  It  is  suggested  that  it  may  be  done  under  Order  LYIII., 
r.  5,  but  that,  it  is  submitted,  does  not  give  the  Court  greater  power 
than  it  would  have  if  there  were  a  motion  for  a  new  trial  under 
Older  XXXIX.,  for  then  a  litigant  who  does  not  ask  for  a  new  trial 
would  be  in  a  better  position  than  one  who  does.  There  are  certain 
well  established  grounds  on  which  a  new  trial  may  be  granted,  and 
it  is  sabmitted  that  under  this  rule  the  Court  has  no  jurisdiction  to 
grant  a  new  trial  unless  one  or  more  of  those  grounds  exist,  and 
they  do  not  in  the  present  case. 

[The  Chief  Justice.  Would  it  not  have  been  a  ground  for  a 
new  trial  under  the  old  practice  if  it  appeared  that  one  of  the  parties 
by  an  obvious  mistake  omitted  to  call  any  evidence  ?] 
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'•c-  No ;  a  new  trial  would  be  refused  where  counsel  had  thought  it 

1889  prudent  not  to  call  evidence  on  a  particular  point :  Spong  v.  Hog  (a), 

Wabbubtok  ^^  where  counsel  thinks  fit  to  adopt  a  particular  course  which  leads 

^-  to  a  decision  against  him  :  Standen  v.  Edwards  (b). 

AlTBOK.  m  i-i 

[The  Chief  Justice.  Since  those  cases  the  Court  has  shown  a 
far  stronger  disposition  in  the  interests  of  real  justice  between  the 
parties  to  amend  errors  and  correct  slips  between  the  parties.] 

There  must  be  surprise,  and  it  must  be  shown  that  the  first 
verdict  is  wrong  before  the  Court  will  grant  a  new  trial :  CUmgh  v. 
London  and  Australian  Agency  Corporation  Limited  (c) ;  and 
Bogg  V.  London  and  Australian  Agency  Corporation  Limited  (d). 

[The  Chief  Justice.  None  of  the  cased  cited  deal  with  the 
question  of  a  mere  mistake.  In  Collins  v.  Vestry  of  Paddington  (e), 
Bramwell,  L.J.,  says  at  p.  879  that  for  twenty  years  he  adopted  the 
following  rule  on  applications  for  an  extension  of  time  or  to  set 
aside  a  judgment  or  other  step  taken,  and  other  applications  to  the 
indulgence  of  the  Court,  the  necessity  or  occasion  of  them  arising 
from  the  mistake,  error  or  carelessness  of  the  applicant.  He 
said,  and  it  has  been  frequently  cited  with  approbation  by  many 
judges : 

"  If  the  mistake,  error  or  carelessness  of  the  applicant  had  boeu  real  and  unin- 
tentional, and  no  damage  had  been  done  to  the  other  side  that  oonld  not  be  repaired 
by  payment  of  costs  or  otherwise,  I  granted  the  indulgence  as  it  is  called,  erroneously 
so  called,  as  I  think,  for  it  seems  to  me  a  right,  a  thing  ^x  dehito  JuttiH{xe.  If  I 
believe  the  occasion  for  the  application  to  have  been  wilful  or  maid  fide,  or  the  appli- 
cation itself  to  be,  or  that  to  alter  the  state  of  things  would  be  irreparable  hurt  to  the 
other  side,  I  refused  the  application." 

I  think  that  is  a  very  proper  rule  in  dealing  with  cases  of  this 
kind,  which,  as  we  all  know,  are  frequent  in  actual  practice,  and 
the  Court  ought  not  to  shut  its  mind  to  the  fact  that  all  practitioners 
are  liable  at  times  to  make  mistakes.] 

That  relates  to  matters  of  amendment  or  extension  of  time. 

[The  Chief  Justice.  In  that  case  Thesinger,  L.J.,  draws  a 
distinction  between  those  cases  where  the  application  is  made  before 
judgment  and  those  made  after.  But  none  of  the  judges  in  that 
case  say  that  these  are  matters  of  jurisdiction.] 

(a)  2  Wm.  Bl.  802.  {d)  Ibid,  70. 

(h)  1  Ves.  Jun.  133.  («)  5  Q.B.D.  368. 

(c)  4  A.J.R.  69. 
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It  is  Bubmitted  that  the  Court  has  no  jurisdiction  to  grant  a  f.o. 

new  trial  in  any  case  outside  of  the  ordinary  well-established  rules,  iggg 

and  that  the  Court  under  rule  5  of  Order  LVin.  has  no  greater     ^  — 
jurisdiction,  and  no  case  can  be  cited  in  which  a  new  trial  was  «. 

granted  on  the  ground  of  mistake,  unless  it  was  shown  that  the 
appellant  was  led  into  such  mistake  by  some  trick  or  fraud  of  the 
other  side:  Hughes  y.  Jones  (/) ;  Shedden  v.  Patrick  and  the 
Attomey-Oenerdl  (g). 

[The  Chief  Justice.  In  all  the  cases  cited  there  was  an 
adjudication  on  the  case ;  here  there  was  not.] 

There  was  in  this  case  a  clear  adjudication  on  the  statement  of 
claim,  which  alone  came  before  the  Court. 

[a'Bbckbtt,  J.  What  about  the  counterclaim?  The  judge 
flays  nothing  about  that.] 

There  was  a  point  absolutely  separable  from  the  counterclaim  on 
which  there  was  a  clear  decision.  We  should  not  be  held  account- 
able because  the  defendant  did  not  prove,  or  ask  for  an  order  upon, 
the  counterclaim.  Besides,  the  defendant  was  not  entitled  to 
accounts,  for  there  was  no  partnership.  The  reply  is  not 
embarrassing,  but*  merely  sets  up  facts  in  answer  to  the 
defence;  and  there  is  no  limit  to  the  matters  that  may  be  so 
set  up,  BO  long  as  they  are  not  scandalous  or  irrelevant.  The 
plaintiff  was  entitled  to  rely  on  her  statement  of  claim  when 
proved,  and  to  reserve  for  a  rebutting  case  the  evidence  to  bear  out 
the  facts  stated  in  the  reply  if  the  defendant  should  give  evidence 
of  the  facts  stated  in  his  defence:  Bishop  v.  Stone  (h).  The 
pluntift's  case,  based  on  the  declaration  of  trust,  being  established, 
fraud  was  proved  against  the  defendant,  for  he  admitted  mort- 
gaging and  selling  some  of  the  lands  and  applying  the  proceeds 
to  his  own  use.  If  a  new  trial  is  granted  the  defendant  ought  to 
pay  all  costs  heretofore  incurred.  As  no  evidence  was  given  in 
support  of  the  counterclaim,  judgment  upon  it  should  be  given  for 
the  plaintiff. 

Topp — ^A  defect  in  the  pleadings  is  a  ground  for  a  new  trial : 
1  Chitty^s  Archbold's  Practice  (14th  ed.),  742. 

if)  1  New  Rep.  124.  (sf)  ^-^'  1  ^-  ^  I>i^-  ^PP*>  P-  ^^• 

(A)  6  V.L.R.  (L.)  98. 
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F.o.  The  Chief   Justice    delivered  the  judgment  of  the  Court 

1889  [HiGiNBOTHAMy  C.J.,  Eebfebd  and  a'Beckett,  JJ.]     We  think 

Wabbubtoh     ^^^  *^®  judgment  giTen  for  the  plaintiff  in  the  court  below  cannot 
«•  be  allowed  to  stand.     There  has  been  something  like  a  mistrial  and 

a  failure  of  justice  between  the  parties,  inasmuch  as  the  real  ques- 
tion which  the  parties  came  to  Court  to  try  has  neyer  been  heard 
and  determined  by  the  Court.  The  judgment  given  could  not  well 
under  the  circumstances  have  been  otherwise  than  it  was.  It  was 
not  the  refusal  by  the  Court  to  hear  evidence  that  resulted  in  the 
necessity  for  such  a  judgment,  but  the  result  of  the  course  pursued 
by  one  of  the  parties  contributed  to  by  the  other.  The  plaintiff's 
case,  as  made  by  her  statement  of  claim,  was  clear,  simple  and 
fairly  stated,  and  was  based  upon  a  declaration  of  trust.  The 
defendant  by  his  defence,  while  admitting  the  execution  of  that 
declaration  of  trust  in  1874,  set  up  a  prior  agreement  made  in 
1871,  made  between  the  defendant  and  the  plaintiff's  husband,  and 
subsequently  continued  by  her  as  her  husband's  executrix,  by 
which  the  parties  had  certain  joint  dealings,  and  a  subsequent 
agreement  in  the  year  1877,  by  which  those  dealings  and  the  rela- 
tions between  the  parties  were  terminated  and  settled,  and  by  which 
it  was  provided  that  the  lands  in  the  declaration  of  trust  men- 
tioned should  be  divided  between  the  plaintiff  and  defendant,  and 
that  the  declaration  of  trust  should  remain  in  the  defendant's  hands 
till  he  performed  his  portion  of  the  agreement,  which  he  afterwards 
did ;  but  the  declaration  of  trust  was  never  handed  over  to  the 
defendant  or  cancelled.  He  also  set  up  this  as  a  counterclaim,  and 
founded  on  the  same  statement  of  facts  a  prayer  that  the  declaration 
should  be  delivered  up  for  cancellation,  or  in  the  alternative  that 
accounts  of  the  joint  dealings  between  the  defendant  and  the  plain- 
tiff, or  her  husband  before  her,  should  be  taken.  The  proof  of 
these  facts  rested  entirely  on  the  defendant.  The  plaintiff  replied, 
and  adopted  a  curiously  cautious  and,  I  think,  an  unnecessarily 
embarrassing  form  of  reply.  It  is  true,  as  wad  pointed  out  in 
Hail  V.  Eve  (i),  that  there  is  no  limitation  in  the  rules  to  a  plain- 
tiffs right  to  reply  at  length,  but  the  present  form  of  reply  might 
impose  very  considerable  doubt  on  the  defendant  as  to  how  far  the 
plaintiffs  reply  is  a  denial  of  his  defence.     Then  the  parties  come 

(»)  4  Ch.  D.  341. 
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to  trial,  the  plaintiflf  proved  the  declaration  of  trust,  and  the  question  f.o. 

arose  as  to  whom  the  burden  of  proof  of  any  previous  or  subse-  issQ 

qaent  agreement  rested  on.     The  defendant  thought  that  it  rested     waebtoton 
on  the  plaintiff,  and  declined  to  call  any  evidence.     We  think  the  «• 

defendant   was  mistaken   in  pursuing   that  course,  and  that  the  

burden  of  proof  rested  upon  him.  In  that  respect  the  obscurity  y»  o  am,  .  . 
of  the  plaintiff's  reply  may  have  conduced  to  the  defendant's  mis- 
take, and  we  clearly  think  that  the  failure  of  justice  is  owing  to  the 
defendant's  mistake  in  declining  to  accept  the  burden  of  proof  cast 
upon  him  by  these  pleadings.  The  defendant  relied  on  the 
mistaken  idea  of  admissions  in  the  reply  of  the  plaintiff,  which 
only  admitted  the  fact  of  agreements  being  made  in  1871  and  1877. 
There  was  no  ground  to  support  the  defendant's  counterclaim  on 
the  allegations  or  admissions  in  the  reply.  The  learned  judge 
could  only  pursue  the  course  which  he  has  pursued.  It  was  the 
duty  of  the  plaintiff  then  to  have  asked  the  judge  to  give  judgment 
for  her  on  the  defendant's  counterclaim,  but  she  omitted  to  do  so. 
Both  parties  were  finessing,  and  one  party  made  a  mistake  and  the 
usual  consequences  followed.  We  think  the  plaintiff's  counsel  has 
shown  that  in  the  absence  of  evidence  by  the  defendant  a  case  of 
feaud  was  made  out.  We  think  it  clearly  wrong  to  permit  a  failure 
of  justice  of  this  kind  to  stand,  and  that  a  new  trial  ought  to  be 
granted,  and  we  have  no  doubt  whatever  that  we  have  power  to 
grant  it.  The  defendant  must  pay  the  costs  of  the  first  trial  and 
of  this  appeal. 

Solicitors  for  plaintiff:  Madden  d  Drake. 

Solicitors  for  defendant :  JRnfc,  Best  d  P.  D.  Phillips. 

A.  J.  A. 
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1889  GORDON  v.  MURRAY. 
Feb,  27. 
Vendor  and  purchaser— SaU  of  la/nd—'*  The  Instrument  and  SecurUies  Statute  1864" 

Hodges,  J,  (No.  204),  #.  107 — Memorandum  in  writing — Name  and  description  of  vendor— 

Trial  be/ore  judge  of  Supreme  Court — Province  of  judge — Nonsuit  application, 

Qucere^  whether  a  memorandum  in  writing  of  an  agreement  for  the  sale  of  land 
entered  into  and  signed  by  the  agent  of  the  vendor,  which  after  particularly  describing 
the  land  agreed  to  be  sold  has,  as  the  only  reference  to  the  vendor,  the  words  "and 
known  as  the  property  of  Mr.  Murray"  contains  a  sufficient  description  of  the 
vendor  to  comply  with  tbe  Statute. 

In  a  trial  before  a  juc^e  without  a  jury  the  judge  must  be  satisfied,  sitting  as  a 
jury,  that  there  is  sufficient  satisfactory  evidence  given  for  the  plaintiff  to  entitle 
him,  in  the  absence  of  evidence  for  the  defendant,  to  a  judgment— not  merely  that 
there  is  sufficient  evidence  to  go  to  a  jury  if  the  action  were  being  tried  before  a  judge 
and  jury.  If  not  so  satisfied  the  Court  will,  upon  an  application  by  the  defendant  at 
the  close  of  the  plaintiff's  case,  enter  a  judgment  for  the  defendant. 

Action  by  Emily  Fanny  Gordon,  the  wife  of  James  Macgregor 
Gordon,  against  John  Murray  for  specific  performance  of  a  contract 
for  the  sale  of  land  at  Fairfield  Park,  namely,  lots  5  and  24  on  plaa 
of  subdiyision  lodged  in  the  Office  of  Titles,  for  the  price  of  22.  per 
foot. 

The  agreement  on  which  the  action  was  brought  was  entered 
into  on  the  23rd  June  1888  by  the  plaintiflf's  brother,  Wm. 
Thomas  Bass,  on  her  behalf,  with  an  estate  agent  named  Timothy 
0' Sullivan,  who  was  authorised  by  the  defendant  to  sell  the  pro- 
perty. A  deposit  of  52.  was  paid  when  the  agreement  was  entered 
into,  and  the  following  receipt,  duly  stamped,  was  given  by 
0' Sullivan  :— 

*'  T.  O'Sullivan,  house,  land,  and  estate  agent,  Excelsior  House,  Dundas  Place, 
Albert  Park,  23rd  June  1888.  Received  from  Krs.  Emily  F.  Gordon  the  sum  of  5^., 
being  deposit  on  block  of  land,  Fairfield  Park  No.  4  Extension,  aUotments  Nos.  6  and 
24,  and  known  as  the  property  of  Mr.  Murray,  for  the  sum  of  2i.  per  iboi. — ^T. 
0*Sumvan,j?er  B.  CS." 

The  defendant  on  the  same  day  sold  the  land  to  another  person, 
and  refused  to  complete  the  sale  to  the  plaintiff.  The  plaintiff 
brought  the  action,  relying  on  the  receipt  to  her  as  a  sufficient 
memorandum  of  the  agreement  to  satisfy  the  Statnte  of  Frauds. 

Agg  for  the  plaintiff. 

Hood  and  Mitchell  for  the  defendant. 
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Agg  opened  the  case  for  the  plaintiflF.  '  1889 

[Hodges,  J.     Does  the  memorandum  on  which  you  sue  contain        Gordon 
the  name  of  the  vendor  as  vendor  ?] 

Yes ;  it  describes  the  property  particularly,  and  then  says  it  is 
known  as  the  property  of  Mr.  Murray  ;  that  is  a  sufficient  descrip- 
tion of  the  vendor,  for  it  can  be  ascertained  at  once  that  he  is  the 
Tender.  It  is  a  much  larger  description  than  a  sale  by  an  agent  on 
behalf  of  the  "owner"  or  the  "proprietor''  without  naming  him, 
which  is  now  well  known  to  be  a  sufficient  description  of  the 
vendor. 

Evidence  for  the  plaintiff  was  then  called. 

Mr.  O'Sullivan  and  his  son  Ernest  O'SuUivan,  who  was  in  his 
employ,  were  called  for  the  plaintiff  to  prove  the  making  of  the 
agreement.  Mr.  Bass  was  also  called,  and  in  his  examination 
in  chief  said  that  it  was  arranged  at  the  time  of  the  giving  of 
the  receipt  that  the  sale  was  to  be  for  cash,  and  that  formal 
conditions  of  sale  were  to  be  drawn  up.  On  cross-examination  he 
stated  that  the  matter  was  not  finally  settled ;  that  Mr.  0' Sullivan's 
usnal  conditions  were  to  be  used,  though  he  said  that  he  had  not 
Been  them,  and  that  an  indefinite  amount  of  the  purchase  money 
was  to  be  paid  when  the  contract  was  signed,  and  the  balance  on 
acceptance  of  title,  or  within  one  month,  as  should  be  subsequently 
agreed  upon. 

At  the  close  of  the  plaintiff's  case 

Hood  submitted  that  the  plaintiff  had  made  out  no  case  inas- 
mnch  as  the  receipt  was  not  a  sufficient  memorandum  to  satisfy  the 
Statute  of  Frauds,  and  that  it  was  intended  as  a  receipt  only,  for  it 
was  apparent  from  the  evidence  of  Mr.  Bass  that  the  matter  was 
not  concluded,  but  that  conditions  of  sale  were  to  be  drawn  up  and 
agreed  to  at  a  subsequent  meeting,  that  it  was  a  term  of  the  contract 
not  included  in  the  so-called  memorandum  that  such  conditions 
were  to  be  drawn  up.  Further,  that  another  term  of  the  contract 
was  not  included,  namely,  the  method  of  payment  of  the  purchase 
money— 62.  on  deposit,  a  further  indefinite  sum  on  the  signing  of 
the  contract,  and  the  balance  on  acceptance  of  title,  or  within  one 
month,  as  should  be  subsequently  agreed. 
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1889  Hodges,  J.     What  have  you  to  say  to  this  question,  Mr.  Agg, 

QoEDov  that  the  matter  was  not  finally  concluded,  but  that  a  formal  contract 

MiTuuT.  ^^^  conditions  of  sale  were  to  be  drawn  up  ? 


HodgeB^  J, 


Agg — It  is  submitted  that  a  concluded  agreement  was  entered 
into,  and  that  the  evidence  shows  that  the  receipt  or  memorandum 
included  all  the  material  terms  agreed  upon.  The  mere  agreement 
that  formal  conditions  of  sale  were  to  be  drawn  up  was  immaterial. 
Such  an  agreement  will  not  prevent  the  Court  from  enforcing  the 
agreement  arrived  at  unless  there  was  a  stipulation  that  there 
should  be  no  binding  contract  until  a  formal  contract  and  special 
conditions  of  sale  were  drawn  up  :  1  Dart's  Vendors  dt  Purchasers 
(6th  ed.),  266-6  and  cases  there  cited ;  Pudney  v.  Strong  (a). 

[Hodges,  J.  It  is  apparent  to  me  from  the  evidence  of 
Mr.  Bass  that  the  document  now  relied  on  was  not  intended  as  a 
contract,  but  as  a  mere  receipt  for  the  61.  cheque.] 

It  purports  on  its  face  to  be  more  than  a  mere  receipt ;  it  con- 
tains the  names  of  the  parties,  the  specific  property,  the  price,  and 
the  way  in  which  such  price  is  to  be  paid.  And  it  is  immaterial 
that  it  was  intended  as  a  receipt  if  it  contains  all  the  material 
terms. 

[Hodges,  J.  It  does  not  contain  the  method  of  payment  as 
stated  by  Mr.  Bass.  He  said  it  was  agreed  that  51.  was  to  be  paid 
as  a  deposit,  a  further  indefinite  sum  on  the  signing  of  the  contract, 
and  the  balance  on  acceptance  of  title,  or  within  one  month,  as 
might  be  subsequently  agreed  on.] 

That  would  be  a  payment  of  cash.  Where  it  is  agreed  that  a 
sale  shall  be  for  cash,  and  a  deposit  paid,  the  purchaser  may  pay 
the  cash  in  instalments  within  a  reasonable  time,  which  a  month 
would  be :  Donaldson  v.  Noble  (b) ;  Cooper  v.  Horwood  (c). 
The  vendor  could  not  expect  to  get  the  whole  of  the  purchase 
money  till  the  title  was  accepted,  and  a  month  would  be  a  reasonable 
time  to  fix  for  the  acceptance  of  title.  Even  according  to  that 
portion  of  Mr.  Bass's  evidence,  the  whole  of  the  purchase  money 
would  be  paid  either  within  a  month  or  on  acceptance  of  title,  and 

(a)  14  V.L.U.  758.  (ft)  14  V.L.R.  1021. 

(c)  14  V.L.R.  647. 
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that  is  a  cash  transaction.     The  memorandum,  no  donbt,  does  not  18^9 

say  it  is  to  be  a  sale  for  cash  in  express  words,  but  it  gives  the        Gokdov 

price,  22.  a  foot,  and  says  a  deposit  of  62.  is  to  be  paid,  and  in  the   "  mfbsat. 

absence  of  anything  else  that  wonld  be  a  cash  transaction.    Besides, 

it  is  submitted  that  at  this  stage  your  Honor  is  not  to  pick  out  a 

small  portion  of  the  evidence  of  one  of  the  witnesses  inconsistent 

with  the  whole  of  the  rest  of  his  evidence,  and  the  evidence  of  the 

other  witnesses,  and  say  that  you  believe  that,  and  not  the  rest  of 

fte  CTidence.     The  question  your  Honor  has  at  this  stage  to  decide 

is  whether  there  is  sufficient  evidence  in  support  of  the  plaintiff's 

case  to  go  to  your  Honor  as  a  jury. 

[HoDOBS,  J.  I  have  to  act  now  both  as  a  judge  and  a  jury, 
and  I  say  that  there  is  not  sufficient  evidence  to  satisfy  me,  sitting 
u  a  jury,  that  the  receipt  was  ever  intended  to  be  more  than  a 
mere  receipt,  or  that  it  contained  all  the  terms  agreed  upon.  I 
cannot,  as  you  say,  take  a  portion  of  the  evidence,  and  have  regard 
to  it  only  as  you  would  have  me  do.  I  must  deal  with  the  whole 
of  the  evidence  now.] 

It  is  submitted  that  if  there  is  any  evidence  which  would,  if 
this  case  were  being  tried  before  a  jury,  necessitate  your  Honor 
sending  the  case  to  them,  your  Honor  should  not,  on  an  applica- 
tion of  this  sort  for  a  gt^o^i-nonsuit,  withdraw  the  case  from 
them. 

Hodges,  J.  In  this  case  I  cannot  feel  any  real  doubt  about  the 
course  it  is  my  duty  to  take.  The  account  given  by  the  different 
witnesses  for  the  plaintiff  is  a  most  unsatisfactory  one,  and  none  of 
them  have  given  any  satisfactory  account  of  the  language  used 
when  this  sale  was  being  negotiatecl,  which  resulted  in  that  receipt 
which  has  been  produced ;  and  I  entertained  at  the  start  of  the 
case  the  gravest  doubts  whether,  apart  from  all  the  other  circum- 
stances of  the  case,  that  document  is  a  sufficient  memorandum  to 
comply  with  the  Statute  of  Frauds ^  because  in  it  no  person  appears 
in  the  character  of  vendor,  and  the  only  way  in  which  it  is 
contended  that  the  name  of  the  vendor  occurs  is  by  the  refer- 
ence to  his  name  in  the  description  of  the  land.  The  land 
is  in  that  document  described  as  ''  known  as  the  property  of 
Mr.  Murray."  Now,  that  is  not  like  the  case  of  a  contract  which 
V.LJL,  Vol.  XV.  H 
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1889  says  thai  an  agent  is  selling  "  on  behalf  of  the  owner/'  or  "  on 

QoaDov  behalf  of  the  proprietor/'  becanse  it  does  not  appear  at  all  in  this 
MimiuT.  ^'^^  ^^  whose  behalf  the  agent  is  selling.  This  land  may  haye 
become  known,  as  in  many  cases  land  does  become  known,  by  the 
name  of  the  person  who  originally  occupied  it  as  Grown  grantee, 
but  which  is  not  now  the  property  of  that  person  at  all,  and  it 
would  be  going  a  long  way  to  say  that  that  which  is  part  of  the 
description  of  the  subject  matter  of  the  contract  is  also  to  be 
taken  without  parol  eyidence  as  describing  the  person  for  whom  the 
agent  signs.  Nor  does  it  appear  by  any  reasonable  intendment 
who  the  vendor  is  in  this  case. 

But  passing  from  that  to  the  eridenoe  I  take  it  to  be  clear, 
and  I  so  find  that  when  the  parties  or  their  agents  made  the 
agreement,  and  when  that  document  was  signed,  a  great  deal 
more  was  agreed  to  than  that  document  contains,  and  the  mere 
circumstance  that  in  one  part  of  his  evidence  the  plaintiff's  chief 
witness  omitted  to  state  the  other  terms,  does  not  at  all  satisfy  me 
that  he  was  not  telling  the  truth  when  in  a  subsequent  part  of  his 
evidence  he  said  that  such  terms  formed  part  of  the  agreement 
entered  into.  When  he  was  asked  what  the  arrangement  was,  he 
said  the  arrangement  was  6L  deposit,  an  indefinite  sum  on  the 
signing  of  the  contract,  and  the  balance  within  one  month,  or  on 
the  acceptance  of  the  title,  whichever  was  subsequently  agreed  to. 
That  was  the  arrangement.  That  arrangement  in  its  veiy  terms 
speaks  of  the  signing  of  a  contract  subsequently,  and  consequently 
he  was  very  naturally  asked  what  this  contract  was  to  contain — 
whether  there  was  any  agreement  about  conditions.  At  first  he 
said  the  conditions  were  to  be  those  required  by  the  ''  Tramfer  of 
Land  StattUe.*'  Afterwards  he  said  those  were  not  the  conditions, 
they  were  to  be  Mr.  0' Sullivan's  ordinary  conditions ;  and  it  seems 
that  he  had  never  seen  Mr.  O'SuUivan's  ordinary  conditions ;  and 
he  further  adds,  though  I  would  not  have  held  him  bound  by  that 
alone,  that  '*  the  conditions  were  to  be  agreed  to  before  we  signed 
it.  The  agreement  was  not  concluded."  I  would  not,  I  say,  have 
held  him  bound  by  that  alone ;  but  when  we  read  those  words  in 
connection  with  the  evidence,  and  in  the  absence  of  anything 
whatever  being  said  at  the  time  of  signing  the  document,  I  think 
I  must  find  that  this  was  what  the  parties  agreed  to,  and  that  the 
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document  was  not  intended  by  Mr.  Bass  or  the  auctioneer  to  contain  i^^ 

the  terms  of  the  bargain,  bat  to  be  what  it  appears  on  its  face  to  Gosdon 

be,  simply  a  receipt.    I  therefore  feel  I  must  in  this  case  enter  mxtbeat/ 

judgment  for  the  defendant,  and  I  see  no  reason  why  it  should  not  

,         ..,  .  ffodffe9,J. 

be  with  costs.  

Solicitor  for  plaintiff :  F.  8.  Stephen,  Junr. 
Solicitors  for  defendant :  Madden  dk  BtUler. 

Jl.  J.  A. 


Iv  BX  Thi  Fbeihold  Laitd  07  SAMUEL  MARTIN,  Decbasbb.  1889 

FraeUee  probate — AppUcaUonfor  rule  to  adminieter  freehold  land  granted — Order  _J ' 

not  taken  out  for  many  ffeare — Signature  nunc  pro  tunc,  Eodgee,  J. 

Where  an  application  for  a  role  to  administer  freehold  land  was  granted  in  1868, 
hoi  the  role  was  not  taken  out,  the  Conrt,  after  the  lapse  of  twenty-three  years, 
made  an  order  directing  the  Master  to  sign  nunc  pro  tunc  an  order  for  a  role  to 


MonoN  for  an  order  directing  the  Master-in-Equity  to  sign 
nwnc  pro  tunc  an  order  for  a  rule  to  administer  the  freehold  lands 
of  Samuel  Martin,  deceased,  pursuant  to  a  grant  of  such  rule  to 
administer  made  hy  the  Court  on  26th  November  1868. 

The  application  was  supported  by  an  affidavit  of  Harriet  Martin 
stating  that  the  deceased  died  intestate  on  the  26th  October  1868 ; 
that  in  the  same  year  she  instructed  her  solicitor  to  apply  to  the 
Court  for  a  rule  to  administer  the  freehold  lands  of  the  deceased, 
and  for  letters  of  administration  of  the  personal  estate ;  that  she 
was  informed,  and  believed,  that  her  solicitor  applied  to  the  Court 
aceordingly,  and  that  the  applications  were  granted  on  the  26th 
November  1868  on  the  motion  of  Mr.  Lawes,  barrister-at-law ;  that 
she  paid  her  solicitor  all  costs  in  connection  with  the  application, 
including  the  duty  fee  on  each  of  the  said  applications,  and  the 
costs  and  duty  amounted  to  40!. ;  that  she,  at  the  time  of  paying 
the  costs,  obtained  from  the  solicitor  the  letters  of  administration 
of  the  personal  estate,  but  was  not  aware  she  had  to  receive  any 
other  document;  that  she  was  informedi  and  believed,  that  the 
duty  on  the  real  estate  was  never  paid  by  her  solicitor.     She  now 
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1889  wished  to  sell  the  real  estate,  but  the  purchaser  would  not  take  the 
In  re,  title.  The  minute  of  both  orders  was  in  the  custody  of  the  Master- 
*  in-Equity. 


Sodgeg,  J, 


Irvine  for  the  motion — The  Master  thinks  that  the  matter  ought 
to  be  brought  before  the  Court,  as  the  order  made  might  be  deemed 
to  hate  lapsed  on  account  of  its  staleness.  A  similar  application 
was  granted  in  Re  Gilbert  in  September  last  year. 

Hodges,  J.    I  will  grant  the  application. 

Solicitors  :  Fox  <t  Overend. 

A.  J.  A. 


1889  Iv  THfl  EsTATfl  07  PETER  RASMUSSEN,  Dbosabbd. 

_J *  FraeHoe  prohaie — Aoi  No,  928,  #.  At—Foreign  advUmstration — Attacking  eeal  of  the 

Hodgety  J,  Supreme  Court—  Offiee  eopg  of  Order  of  Court  of  AuHraUuian  Colang-- 

Adminietraiion  to  attomeg-under-power  of  adminUirator  ofeommtrg  of  domicile 
— MateriaU, 

The  seal  of  the  Sapreme  Court  can  be  attached  under  the  Act  No.  928,  sec  4,  to 
the  original  only,  and  not  to  an  office  copy  of  letters  of  administration  granted  by  an 
Aostralasian  colony. 

Upon  an  application  for  a  grant  of  letters  of  administration  by  this  Conrt  to  the 
attorney -nnder-power  of  an  administrator  of  the  country  of  the  domicile  of  the 
deceased,  the  Court  will  require  the  same  materials  as  on  an  application  for  an  original 
grant  here. 

Motion  under  sec.  4  of  the  Act  No.  928,  that  the  seal  of  the 
Supreme  Court  be  attached  to  an  office  copy  of  an  order  of  the 
Supreme  Court  of  Tasmania,  authorising  the  Curator  of  Intestate 
Estates  to  administer  the  estate  in  that  colony  of  Peter  Rasmussen, 
deceased  intestate,  upon  production  by  Edward  Shew,  the  attomey- 
under-power  of  the  Curator,  or  in  the  alternative  for  letters  of 
administration  of  the  estate  in  this  colony  of  the  said  intestate  to 
the  said  Edward  Shew,  as  such  attomey-under-power. 

Stawell  asked  that  the  seal  should  be  attached  to  the  office  copy 
of  the  order  of  the  Tasmanian  Court.    It  is  submitted  that  a  Curator 
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of  Intestate  Estates  who  has  a  rale  to  administer  is  an  ''  adminis-  ^^^ 

trator  "  within  the  meaning  of  sec.  4  of  Act  No.  928.  in  re 

[HoDOBS,  J.    No  donbt  he  is  an  administrator,  but  he  is  not  an  ^^s^w. 

administrator  to  whom  letters  of  administration  have  been  granted.]       Sod^et,  J. 

According  to  SweeVs  Law  Dictionary,  an  *'  administrator  "  is  a 
person  having  letters  of  administration,  and  ''  letters  of  administra- 
tion" means  an  authority  under  the  seal  of  the  Court.  It  is 
submitted  that  letters  of  administration,  the  practice  of  issuing 
which  is  a  mere  continuance  of  the  old  ecclesiastical  practice,  must 
now  be  taken  to  include  orders  to  administer. 

[HoDOBS,  J.  The  Begistrar  of  Probates  has  called  my  attention 
to  another  objection  that  the  document  you  have  produced  is  an 
office  copy.] 

An  ofiSce  copy  is  evidence  of  the  judgment  of  the  Court. 

[Hodges,  J.  I  have  not  the  slightest  doubt  it  could  be  used 
as  evidence,  but  that  does  not  make  it  an  original,  and  the  seal 
is  to  be  attached  to  the  original.  There  is  a  distinction  in  sec.  4, 
drawn  between  verified  copies  and  originals,  and  I  do  not  know  for 
this  purpose  that  there  is  any  distinction  between  a  verified  and  an 
office  copy.  The  original  is  the  document  to  which  the  section 
provides  that  the  seal  is  to  be  attached.] 

Then  I  ask  for  letters  of  administration  to  Mr.  Shew,  as  the 
attomey-under-power  of  the  Curator.  In  this  case,  Tasmania  was 
the  country  of  the  domicile  of  the  deceased,  and  in  granting 
administration  the  Court  always  follows  the  domicile  :  Re  Hill  (a) ; 
Wettlake  on  Private  International  Law  .(2nd  ed.),  92.  In  one  case 
on  an  application  of  this  kind  certain  notices  to  the  next-of-kin  and 
the  Queen's  Proctor  were  required :  Re  O'Brien  (6) ;  but  in  this 
case  the  Curator  in  his  affidavit  states  that  to  the  best  of  his  belief 
there  are  no  next-of-kin  either  in  Tasmania  or  in  this  colony. 

[Hodges,  J.  The  rules  of  this  Court  require  that  every 
application  for  letters  of  administration  shall  be  supported  by  an 
affidavit  setting  forth  what  relatives  or  next-of-kin  the  deceased  left 
Buryiying  him.  That  is  not  what  relatives  or  next-of-kin  he  left 
anrviying  him  in  a  particular  place  or  places.  For  anything  that 
appears  to  the  contrary  this  intestate  may  have  left  numerous 
next-of-kin  or  relatives  in  New  South  Wales.] 

(a)  L.R.  2  p.  A  D.,  p.  90.  (ft)  2  Sw.  &  Tr.  604. 
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As  administration  has  been  granted  in  Tasmania,  it  is  nnneces- 
sary  to  go  through  the  process  necessary  for  an  original  grant  here. 

[HonaES,  J.  Is  not  an  ordinary  person  applying  as  attomey- 
nnder-power  of  a  foreign  administrator  required  to  produce  such 
materials  ?] 

I  have  been  unable  to  find  any  authority  in  this  Court,  but 
according  to  the  English  cases  it  is  not  so. 

[Hodges,  J.  The  Begistrar  informs  me  that  it  is  the  practice 
here  to  require  the  same  materials  as  on  an  original  application.] 

If  the  Court  is  not  to  consider  their  rights,  or  to  require  notice 
to  them,  it  would  be  contrary  to  the  general  rule  tiiat  the  grant  of 
the  country  of  the  domicile  is  to  be  followed. 

[Hodges,  J.  The  rule  says  expressly  that  in  every  case  where 
application  is  made  for  letters  of  administration  there  must  be  an 
affidavit  who  are  the  next-of-kin.  I  do  not  see  any  reason  in  this 
case  for  dispensing  with  that  affidavit,  but  on  its  being  filed  I  will 
be  disposed  to  grant  the  application  for  letters  of  administration  to 
Mr.  Shew.] 


Solicitors  :  Klingender,  Dickson  d  Kiddle. 


A,  J.  A. 


1889 
March  S,  13. 

WUliamt,  J, 


EIRE  V.  EIRE. 

''The  Marriage  and  Matrimonial  Oausee  Statute  1865"  (No.  268),  «ff.  67,  88— 
Petitioner  for  divorce — No  appearance  for  respondent — Collusion — AduUerg  of 
petitioner — Undefended  divorce  suit — Calling  of  witnesses  bg  judge. 

The  Court,  in  an  nnop  posed  petition  by  a  hugband  for  a  dissolution  of  mairiage  on 
the  g^nnd  of  tiie  adultery  of  his  wife,  has  jurisdiction  to  cross-examine  the  petitioner 
and  to  call  witnesses  to  prove  his  collusion  with  his  wife,  and  that  he  has  himself 
been  guilty  of  adultery  if,  on  communication  with  the  Court  by  the  husband  of  the 
woman  with  whom  the  petitioner  is  said  to  haye  committed  adultery,  it  has  reason  to 
suspect  anything  of  the  kind.  And  if,  upon  such  examination  of  witnesses,  it  bellevos 
that  there  has  been  such  collusion  and  such  adultery  by  the  petitioner,  it  will  refuse 
to  make  a  decree  nisi. 


March  8.  PETITION  by  Peter  Eirk  against  his  wife  Hannah  Eirk  nie 

Baynes,  for  dissolution  of  their  marriage  on  the  ground  of  her 
adultery.     The  parties  were  married  on  the  29th  September  1875, 
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and  liTed  together  till  Jaly  1886,  when,  as  the  petitioner  alleged,  ^^^ 

the  respondent  left  him  without  cause,  taking  with  her  one  of  their  kirk 
foar  children.  She  refused  to  return  to  the  house,  and  a  deed  of 
separation  was  executed  between  them,  by  which  petitioner  agreed 
to  pay  1{.  28.  6(2.  per  week  towards  her  maintenance.  He  had 
ascertained  that  she  had  registered  herself  in  her  maiden  name  as 
the  mother  of  an  illegitimate  childj  born  on  the  8rd  July  1888,  at 
27  HanoYer  Street,  Windsor,  the  child  being  registered  as  Hannah 
Baynes.  The  petitioner  was  unable  to  discoyer  who  was  the  father 
of  the  child.  The  petition  contained  the  usual  statement  that  the 
petitioner  distinctly  denied  all  collusion,  past  or  present,  between 
the  petitioner  and  the  respondent. 
The  suit  was  undefended. 

Goldsmith  for  the  petitioner. 

No  appearance  for  the  respondent. 

The  petitioner  gave  evidence  in  support  of  the  facts  stated  in 
his  petition,  and  at  the  conclusion  of  his  evidence  Williams,  J., 
asked  him  the  following  questions,  and  received  the  following 
answers: — 

"  Have  you  been  living  with  Sarah  Jane  Smyth  ? — ^Yes. 

For  how  long  ? — ^About  two  years. 

Have  you  ever  had  intercourse  with  her  ? — ^No." 

Goldsmith — This  is  all  new  to  me. 

WiLLiAHS,  J.  Yes,  I  know  that ;  but  I  shall  have  to  summon 
farther  witnesses. 

Williams,  J.  (to  the  petitioner).  "Are  you  aware  that  Mrs. 
Smyth  is  a  married  woman  ? — Yes. 

The  wife  of  Richard  Smyth  ?— Yes. 

She  brought  a  child  with  her  and  some  furniture  ? — ^Yes. 

Are  you  aware  where  she  got  the  furniture? — ^From  her 
husband's  house. 

Where  have  you  lived  with  this  woman  ? — In  York  Street, 
Beran  Street,  and  Montague  Street,  South  Melbourne. 

Under  what  name  was  she  living  in  your  house  ? — Mrs.  Smyth. 
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1889  Is  she  still  living  with  you  ? — ^Yes. 

KiAK  Did  you  ever  ask  your  wife  not  to  oppose  a  divorce  if  yon  applied 

Kim.         fo^  i*  ?— Yes. 

Did  you  ever  tell  her  that  if  she  applied  for  a  divorce  you  would 
pay  all  the  costs  and  not  oppose  it  ? — Yes. 

On  what  grounds  did  you  suppose  she  was  going  to  apply  for  a 
divorce? — ^Because  she  had  accused  me  of  having  committed 
adultery  with  different  persons. 

And  you  were  not  going  to  defend  the  suit  ? — ^I  told  her  that  if 
she  could  prove  what  she  had  said  over  and  over  again  she  would 
have  no  difficulty  in  getting  a  divorce. 

And  although  you  had  not  committed  adultery? — Simply 
because  it  was  the  only  way  of  getting  out  of  the  difficuU^  of  living 
with  the  woman.  . 

Did  you  write  letters  to  Mrs.  Smyth  before  she  went  to  live 
with  you  ? — ^Yes. 

Are  you  aware  that  she  has  made  a  vnitten  confession  of  her 
adultery  with  you  ? — I  believe  she  has. 

And  you  say  that  is  a  lie  ? — I  do. 

I  will  give  you  another  opportunity.  You  swear  again  that  yon 
have  not  committed  adultery  with  this  woman  ? — Yes." 

Williams,  J.,  intimated  that  he  would  require  the  attendance 
of  Mr.  and  Mrs.  Smyth  and  Mrs.  Kirk. 

Oohhinith  asked  under  what  jurisdiction  his  Honor's  interpola- 
tion, so  to  speak,  took  place.    It  was  altogether  a  novel  proceeding. 

Williams,  J.  It  has  been  done  before  in  the  case  of 
Smith  V.  Smith  some  years  ago  (a). 

Ooldsmith — ^In  that  case  the  names  of  certain  witnesses  had 
occurred  during  the  course  of  the  evidence.  That  was  not  the  case 
here.  The  only  authority  I  can  find  for  the*  course  now  pursued  is 
sec.  67  of  "  The  Marriage  and  Matrimxmial  Causes  Statute  1866  " 
(No.  268),  which  enacts  that  upon  any  such  petition  for  the  disso- 
lution of  a  marriage,  it  shall  be  the  duty  of  the  Court  to  satisfy 

(a)  Argm»  18th  May  1873. 
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itself,  so  fiir  as  it  reasonably  can,  not  only  as  to  the  fiEtots  alleged,  1889 

bat  also  whether  or  not  the  petitioner  has  been  in  any  manner  kibk 
aecessoiy  to  or  conniving  at  the  adultery,  or  has  condoned  the  same ;  ^^ 
and  shall  also  inquire  into  any  countercharge  which  may  be  made 
against  the  petitioner. 

Williams,  J.  I  think  I  have  the  jurisdiction  ;  at  all  events,  I 
will  take  the  responsibility.  I  will  adjourn  the  further  hearing  of 
the  case  till  half-past  one  o'clock,  and  in  the  meantime  order  the 
flheriff  to  procure  the  attendance  of  the  following  witnesses : — Sarah 
Jane  Smyth,  81  Montague  Street,  South  Melbourne ;  Hannah  Kirk, 
the  respondent,  22  Grey  Street,  Prahran ;  Bichard  Smyth,  of  108 
Elizabeth  Street. 

The  Court  then  adjourned  till  half-past  one  o'clock. 

On  the  Court  resuming,  Williams,  J.,  said  that  he  was  not  ready 
to  proceed  further  with  the  case  at  present,  as  the  witnesses  were 
not  in  attendance. 

Ooldsmith — ^I  submit  that  I  am  entitled  to  complete  my  case 
before  anything  else  is  done.  Then  I  will  submit,  as  I  have  already 
done,  that  the  Court  has  not  the  power  to  do  what  it  is  proposed  to 
do  in  this  instance.  It  is  proposed  to  do  that  which  only  the 
Attomey-Oeneral  could  do  if  he  had  intervened.  The  Statute,  by 
see.  88,  gives  the  Court  power  to  call  only  the  petitioner  or  respon- 
dent, and  on  the  principle  of  expressio  unuis  the  Court  has  no 
power  to  call  any  other  witnesses.  If  the  law  officer  had  interyened 
tbe  parties  would  haye  got  proper  notice,  and  they  would  not  have 
been  taken  by  surprise  as  they  haye  been.  In  addition  to  that, 
before  the  Court  asked  the  petitioner  the  question  whether  he  had 
committed  adultery,  it  should  haye  told  him  that  he  was  not  com- 
pelled to  answer  the  question.  Sec.  88  distinctly  provides  that  he 
shall  not  be  compelled  to  answer  the  question.  I  was  taken  by 
snrprise,  and  could  not  interpose  before  the  witness  had  answered 
the  question.  If  the  law  officer  had  intervened,  or  any  issue  had 
been  raised,  counsel  would  have  been  in  a  position  to  tell  him  that 
he  was  not  compelled  to  answer  such  a  question  as  the  Court  had 
pat  to  him.  I  may  add  that  the  petitioner's  proctor  was  unaware 
of  any  of  the  circumstances  which  have  arisen  in  the  case. 
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1889  Williams,  J.    I  am  quite  sure  that  the  petitioner's  proctor  was 

KiBK         not  aware  of  them.    If  I  had  recollected  sec.  88  of  the  Statute  I 
KntK  would  have  giyen  notice  to  the  witness  that  he  was  not  compelled 

to  answer  the  question.  As  to  the  other  point  I  am  of  opinion  that 
the  Court  can  compel  the  attendance  of  any  witnesses  in  reference 
to  the  relief  that  the  Court  is  asked  to  give.  If  I  thought  it  was 
necessary  I  would  certainly  communicate  with  the  Attorney-General 
and  desire  him  to  intervene. 

Ooldamith — I  have  one  other  witness  to  call. 

Keziah  White  was  then  called  for  the  petitioner,  and  said  that 
in  July  1888  she  lived  at  27  Hanover  Street,  Windsor.  Mrs.  Eirk 
gave  birth  to  a  female  child  at  the  house  on  the  8rd  July  1888. 
Mrs.  Kirk's  maiden  name  was  Baynes. 

The  certificate  of  birth  of  a  female  child  at  27  Hanover  Street, 
Windsor,  on  the  8rd  July  1888,  was  then  put  in,  and  the  petitioner's 
case  was  closed. 

Williams,  J.,  then  asked  if  Bichard  Smyth  was  in  Court,  and 
he  appeared. 

Ooldsmith — I  object  to  the  evidence,  and  will  take  no  part 
in  it. 

Bichard  Smyth  went  into  the  witness  box,  and  in  reply  to 
questions  from  the  Court,  said  that  he  was  a  clerk  in  the  employ- 
ment of  Woodward  and  Mount,  Elizabeth  Street.  Sarah  Jane 
Smyth  was  his  wife.  She  left  him  about  a  year  and  a  half  ago. 
There  was  one  child  born  which  she  took  with  her.  She  took 
everything  in  the  house.  Most  of  it  was  settled  on  her.  Some  of 
the  things  were  not  hers.  She  went  to  84  York  Street,  to  Peter 
Kirk's.  He  could  not  say  whether  before  she  left  she  corresponded 
with  the  petitioner.  He  had  a  letter  from  the  petitioner  to  his 
wife  in  a  fictitious  name,  written  about  three  years  ago ;  also  one 
to  himself  in  his  own  name.  He  got  the  first  letter  from  his  wife 
three  years  ago.  He  knew  the  handwriting  to  be  the  petitioner's. 
There  was  a  written  confession  by  his  wife  which  had  been  mislaid. 
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kt  he  oonld  find  it.  When  his  wife  showed  him  the  letter  she 
reeeiTed  from  Kirk  he  took  her  away  from  South  Melboarne  to 
North  Fitzroy  to  get  her  away  from  temptation.  They  were  living 
iQ  North  Fitzroy  when  she  left  him.  One  day  he  saw  her  in  town 
with  Kirk  going  up  Little  Flinders  Street.  When  he  went  home 
he  asked  her  where  she  had  been,  and  she  said  to  see  her  mother. 
He  told  her  that  was  not  a  fact,  and  that  he  had  seen  her  with 
Eirk,  and  he  would  not  live  with  her  any  longer,  and  she  went 
away  next  day.  He  could  produce  the  confession.  The  reason  he 
had  not  taken  any  steps  to  obtain  his  child  from  her  was  that  he 
had  no  means ;  he  had  been  laid  up  with  an  injury  to  his  hand, 
and  then  he  sufiered  from  his  lungs.  The  reason  he  did  not  take 
the  child  by  force  was  that  he  did  not  know  whether  the  law  would 
say  he  had  a  right  to  take  it  by  force. 


1889 

KiBK 

V, 
KiBK. 

WaUami,  J. 


Williams,  J.  I  will  now  adjourn  the  case  till  Wednesday,  at 
half-past  eleven  o'clock,  for  the  attendance  of  Mrs.  Smyth  and 
Mrs.  Kirk,  and  give  an  order  to  the  Sheriff  directing  their  attend- 
ance. It  is  strange  that  Mrs.  Smyth  does  not  appear.  The  bailiff 
cannot  find  her.  I  certainly  will  not  dispose  of  the  case  till  these 
penons  attend. 

The  Court  then  adjourned  till  Wednesday,  at  half-past  eleven 
o*clocL   These  persons  being  then  present,  the  case  was  resumed. 

it.  W.  Smith — I  am  instructed  to  appear  on  behalf  of  Mrs.  Kirk,      March  is. 
and  desire  to  know  if  I  can  appear  as  if  she  had  entered  an  answer 
to  the  suit. 

WnuAMs,  J.    I  don't  think  you  have  any  locvs  standi. 

B.  W,  Smith — I  do  not  ask  for  the  right  to  cross-examine,  but 
M^ply  to  be  allowed  to  appear  in  order  that  Mrs.  Kirk,  who  is  to 
be  called  as  a  witness,  may  be  protected  by  counsel. 

WiLLUKs,  J.    I  think  you  may  watch  the  proceedings,  but  not 

crosB-examine. 
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• 

1889  Sarah  Jane  Smyth  was  then  called,  and  in  answer  to  the  Goort 

Kibe         8aid  that  on  Friday  last,  when  she  was  sent  for,  she  was  not  at 
^^  home.     The  children  had  forgotten  their  lunch,  and  at  ten  minutes 

past  twelve  she  went  to  the  Convent  School,  Napier  Street,  to  take 
it  to  them.  She  then  proeeeded  to  the  house  of  a  lady  friend, 
Mrs.  King,  of  Stead  Street,  South  Melbourne,  and  returned  home 
about  two  o'clock,  when  she  was  told  she  was  wanted  at  the  Supreme 
Court,  and  hurried  to  town.  On  arriving  at  the  Flinders  Street 
station,  about  half-past  two  o'clock,  she  met  Kirk,  and  he  told  her 
she  was  too  late.  The  children  never  forgot  their  lunch  before.  I 
did  not  see  Kirk  again  on  Friday  until  I  reached  Melbourne  at 
half-past  two  o'clock,  nor  did  I  receive  any  message  from  him. 
There  are  four  children  attending  school — ^three  of  Kirk's  and  my 
own  little  boy.  Kirk's  children  have  been  going  to  school  since 
January  1888,  and  my  boy  since  January  of  the  present  year,  and 
during  the  whole  of  that  time  they  never  forgot  their  lunch  before. 
I  went  to  live  at  Kirk's  house  in  September  1887.  I  was  obliged 
to  leave  my  home.  The  bailiffs  had  been  put  in  for  rent  and  for 
borrowed  money.  I  kept  a  shop,  but  could  not  carry  it  on,  because 
my  husband  was  always  in  debt,  and  as  he  used  to  get  drunk,  and 
ill-use  me  and  the  child,  I  determined  to  leave  him.  I  intended  to 
take  a  house  and  live  by  myself.  I  went  into  town  to  pay  the  gas 
account.  I  was  in  a  Sandridge  omnibus,  when  I  saw  Mr.  Kirk 
across  the  road.  I  asked  the  omnibus  man  to  let  me  out,  and  I 
went  over  to  Kirk.  He  asked  me  how  I  was  getting  on,  and  I  told 
him  how  things  were.  I  said  I  would  take  a  housekeeper's  place, 
so  that  I  might  keep  the  boy  with  me.  Kirk  told  me  he  had  three 
children  and  nobody  to  look  after  them,  and  he  asked  me,  as  I  had 
known  him  so  long,  to  come  and  be  his  housekeeper.  He  said  it 
would  not  be  right  for  me  to  pass  his  neglected  children  by  and  go 
to  a  stranger's  house,  as  we  had  been  friends  so  long.  I  told  him 
I  would  see  what  my  brother  had  to  say,  and  think  about  it.  He 
asked  me  to  go  down  to  see  the  house  and  the  children.  After 
settling  the  gas  account  I  went  over  to  South  Melbourne  to  see  the 
place  and  the  children.  I  saw  that  both  the  house  and  the  children 
were  really  neglected,  and  Kirk  told  me  that  there  had  not  been  a 
woman  in  the  place  for  eighteen  months,  because  he  could  get 
nobody  whom  he  could  trust.     He  said  he  knew  that  if  I  came  I 
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would  teach  the  children  and  be  a  good  mother  to  them,  that  he  1889 

would  noTer  interfere^  but  would  giye  me  full  charge  of  the  house  Eibk 
and  the  children,  as  he  had  to  work  in  the  day  time  and  was  at  km. 
night  at  the  theatre.  I  was  undecided  about  it,  and  I  didn't  care 
aboQt  going  there  for  other  reasons.  When  I  got  home  that  night 
mj  husband  was  there  drunk.  He  asked  me  where  I  had  been, 
and  I  told  him  I  had  been  to  see  my  mother  to  make  arrangements 
for  a  place  to  go  to.  I  did  not  wish  to  tell  him  the  truth,  because 
I  had  not  decided  about  going  to  Kirk*s.  He  became  angry  and 
threatened  me  in  many  ways.  He  took  the  child  by  the  feet  and 
dashed  it  against  the  wall.  A  customer  knocked  at  the  door,  and 
I  seized  the  child  and  went  into  the  shop,  where  I  stayed  fully  ten 
minutes.  My  husband  then  came  in  and  showed  me  some  money. 
He  said :  **  See  that  ?  You  won't  get  a  cent,  of  it.  I  am  off  now 
for  a  fctrtnight's  spree."  He  went  off.  I  shut  up  the  shop  at  ten 
o'dock,  and  went  to  Mrs.  Breadmore's,  because  I  felt  that  neither 
I  nor  the  child  was  safe.  I  stayed  there  all  night.  Next  day  I 
went  to  the  shop,  but  found  the  gas  burning  as  I  had  left  it,  my 
husband  not  haying  been  there.  He  had  often  told  me  that  if  he 
got  any  money  he  would  leave.  I  got  Mrs.  Breadmore  to  let  me 
take  the  fomiture  to  her  place.  It  was  my  furniture.  I  went  to 
my  brother,  at  Williamstown,  and  asked  him  what  he  thought 
about  my  going  to  !Kirk's.  He  seemed  inclined  to  keep  me  at  his 
place,  but  could  not  manage  it,  having  so  much  on  his  own  hands. 
I  told  him  I  thought  that  Kirk's  was  the  best  place  I  could  go  to. 
He  said  if  I  went  it  would  be  best  to  have  a  housekeeper's  agree- 
ment, so  that  if  Smyth  should  interfere  afterwards,  and  say  we 
were  living  as  man  and  wife  in  the  house,  I  could  show  that  I  had 
gone  there  as  his  housekeeper,  under  an  agreement.  Mr.  Williams 
drew  up  an  agreement,  and  I  went  to  Eirk's  on  Saturday,  24th  Sep- 
tember, and  have  been  his  housekeeper  ever  since.  I  knew  Kirk 
before  I  knew  my  husband. 

WiLLUMS,  J.,  then  asked  the  following  questions,  and  received 
the  following  answers : — 

'^Did  you  write  to  Kirk  before  you  went  to  live  with  him  as 
his  housekeeper  ? — ^No ;  not  when  I  was  living  with  my  husband. 
I  used  to  ask  his  advice  about  many  things. 
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V. 
ElBK. 

WUUams,  J. 


Did  yon  write  to  him  at  any  time  before  yon  went  to  liye  with 
KiBK         liim  as  his  housekeeper,  as  yon  say  ?— Yes,  I  had  written  a  few 
letters  to  him. 

Had  Eirk  written  to  yon  ? — I  think  he  wrote  one  letter  to  me, 
and  I  believe  I  wrote  only  one  letter  to  Eirk  after  I  married 
Smyth. 

Is  that  a  letter  that  Mr.  Eirk  wrote  to  yon  (handing  witness  a 
letter)  ?— Yes. 

You  have  liyed  with  him  at  three  different  houses  ? — ^Yes ;  the 
first  house  was  84  York  Street. 

How  many  lived  there  ? — ^Eirk,  his  four  children,  my  boy,  and 
myself. 

How  many  rooms  were  there  ? — Four ;  a  parlour,  two  bedrooms, 
and  a  kitchen. 

What  wages  does  Eirk  give  you  as  housekeeper  ? — Seven  shillings 
a  week  now.  Twelve  shillings  was  the  amount  I  agreed  to  go  for, 
and  Eirk  paid  me  that  until  he  left  the  theatre,  which  lost  him  81. 
per  week,  and  then  I  took  7«.  a  week,  with  an  understanding  that 
I  was  to  have  the  balance  in  a  lump  sum  afterwards,  whenever  he 
could  pay  it.  Eirk  has  to  pay  22i.  6d.  a  week  out  of  his  wages 
to  Mrs.  Eirk  at  Richmond.  He  gives  me  81.  68.,  out  of  which 
22«.  6d.  goes  to  Mrs.  Eirk;  I  get  7«.,  and  the  rest  is  spent  in 
housekeeping. 

Did  yon  ever  sign  a  statement  to  the  effect  that  you  had  com- 
mitted adultery  with  Eirk  ? — No. 

But  how  do  you  account  for  Eirk,  the  petitioner,  saying  he  had 
heard  it  ? — ^I  wrote  a  letter  which  my  husband  compelled  me  and 
drove  me  to  write. 

What  was  the  purport  of  that  letter  ?" 

Goldsmith — I  must  really  interfere,  your  Honor.  I  cannot  see 
how,  in  any  possible  aspect,  the  letter  or  statement  alluded  to  can 
be  made  evidence  against  the  petitioner  here.  Practically  the 
Court  is  in  the  position  of  trying  to  establish,  as  against  this 
woman  and  the  petitioner,  adultery.  I  admit  that  any  oral  state- 
ment made  in  the  box  by  this  witness  would  be  evidence,  but  no 
written  statement  made  by  her  to  a  third  person  could  be  evidence 
against  the  petitioner. 
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Williams,  J.    I  think  the  question  may  be  fairly  asked.     To  1889 

witness,  "  What  was  the  purport  of  the  statement  that  you  say  your  kibk 

husband  compelled  you  to  write  ? — It  was  so  that  he  would  go  away         ^^^ 
and  leaye  me  in  peace,  as  I  could  work  for  myself. 

What  did  you  confess  or  admit  in  it  ? — I  did  not  admit  any 
wrong.  I  hardly  know  what  was  in  the  letter,  it  is  so  long  ago ; 
but  I  would  have  done  anything  to  induce  him  to  go  away  and 
leave  me  alone. 

What  was  it  you  did  or  said  in  that  letter  in  order  to  induce 
him  to  go  away  ? — I  did  not  want  him  to  go  away  if  only  he  had 
kept  sober  and  not  ill-treated  me  and  the  child.  I  was  satisfied  to 
work  for  him,  when  he  could  not  earn  anything,  if  only  he  would 
not  get  drunk  and  knock  me  about  and  abuse  me. 

But  what  was  in  the  letter? — I  hardly  know ;  but  I  am  sure  I  n*eyer 
wrote  any  such  thing  as  that  I  had  committed  adultery  with  Eirk. 

When  did  you  last  see  that  statement  ? — About  a  week  after, 
when  my  husband  showed  it  to  me.  I  asked  him  to  let  me  see  the 
paper,  because  I  hardly  knew  what  I  had  written. 

Did  you  ever  hear  in  whose  possession  the  letter  has  been 
since  ? — ^Yes ;  a  Mr.  McNally  told  me  that  he  had  come  across  a 
letter  of  mine  to  Mr.  Smyth,  which  Smyth  had  left  among  some 
papers  at  his  house  In  South  Melbourne.  That  was  about  three 
months  ago.  I  asked  him  to  giye  it  me  and  he  said  he  did  not 
know  what  had  become  of  it." 

Further  examined  by  Ooldsmith  the  witness  said :  ''  My  husband 
has  called  to  see  me  at  Eirk's  house  many  a  time,  and  I  haye 
walked  with  him  on  Sunday  afternoon  in  the  gardens.  He  has 
stood  talking  to  me  for  as  long  as  two  or  three  hours  on  Kirk's 
yerandah.  He  has  met  me  when  I  haye  been  out  marketing  on 
Saturday  night,  and  carried  home  the  groceries  for  me  to  Kirk's 
boose/' 

WniiUMS,  J.,  continued  his  examination — "  Is  it  true  that  your 
husband  changed  his  residence  in  order  to  remove  you  from  the 
association  of  Kirk  ? — That  was  years  ago. 

Is  Mrs.  Breadmore  a  friend  of  yours  ? — Mrs.  Breadmore  has 
my  baby.    I  never  knew  her  until  I  engaged  her  to  nurse  it. 
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1889  Haye  you  been  to  Mrs.  Breadmore's  lately  ? — Yes. 

KiEK  Were  you  there  on  Monday — the  day  before  yesterday? — ^Yes. 

Km.  Where  is  she  living  ? — ^At  Abbotsford. 

Did  you  ever  search  for  any  papers  in  her  house  ? — ^I  did  not 
search  for  papers.  I  went  to  see  whether  there  were  any  old 
trousers  in  the  box  that  I  could  cut  down  for  the  boy. 

Did  you  not  find  some  papers  ? — There  were  a  lot  of  old  papers 
there. 

Did  you  ever  tell  Mrs.  Breadmore  that  your  husband  would  not 
now  be  able  to  produce  your  confession  in  court  ? — Yes,  I  did  say 
so,  because  I  did  not  think  he  had  it.** 

Hannah  Kirk  was  next  called  and  examined  by  Welliamb,  J. 
She  said  she  liyed  in  Grey  Street,  Windsor,  in  a  room  by  herself. 

Is  it  a  fact  you  had  a  child  of  which  !Kirk  is  not  the  father? — Yes. 

Is  that  since  you  left  Kirk  ? — ^Yes. 

Did  not  Eirk  tell  you  that  if  you  applied  for  a  diyorce  he  would 
not  oppose  it,  but  would  pay  your  costs  and  grant  you  very  liberal 
terms  ? — Yes. 

How  long  was  that  ago  ? — About  a  year  and  a  half  ago. 

Did  he  also  ask  you  to  allow  him  to  apply  for  a  diyorce,  and  ask 
you  not  to  oppose  it  ? — He  said  he  would  let  me  get  a  diyorce  if  I 
applied  for  it." 

Examined  by  Ooldsmith — She  said :  **  My  husband  said  he  would 
allow  me  to  get  a  diyorce,  and  would  pay  all  expenses.  I  consulted 
Mr.  Bead,  a  solicitor.  Mr.  Bead  told  me  I  could  not  get  a  diyoroe, 
but  adyised  me  not  to  appear  in  court." 

Bichard  Smjrth  was  next  called  and  examined  by  Williams,  J. 

**  Haye  you  got  the  statement  which  your  wife  made  ? — ^No. 

Where  did  you  last  see  it  ? — ^In  a  small  cigar-box  in  another 
box  which  I  left  with  Mrs.  Breadmore,  to  the  best  of  my  belief. 

Since  I  asked  you  to  produce  it,  haye  you  been  to  Mrs.  Bread- 
more's  ? — ^Yes;  at  Grosyenor  Street,  GoUingwood.  Mrs.  Breadmore 
brought  me  the  cigar-box,  and  I  discoyered  that  the  *  confession' 
had  disappeared,  and  also  two  photographs  of  Kirk's,  which  I  had 
secured  at  the  time  I  got  the  '  confession.'" 
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Crofis-ezamined  by  Ooldsmith — ^My  full  name  is  Richard  Ivan  1889 

De  Burgh  Smyth.    I  came  straight  to  Victoria  from  England.    I  kibk 

have  been  to  Western  Australia,  but  was  never  in  confinement  there.  .  Km. 
I  removed  my  wife  to  North  Fitzroy  in  order  to  get  her  from  the 
ififlnence  of  £irk.  Whenever  I  found  he  was  seen  about  the  place 
where  we  lived  I  moved  my  wife.  He  went  to  her  mother's  and 
represented  that  he  was  a  mate  of  mine  from  New  Zealand,  in  order  to 
find  her  out.  My  wife  had  not  to  support  me.  I  am  in  the  employ  of  a 
finn  of  hotel  brokers,  and  get  between  21.  and  8Z.  per  week.  I  have 
communicated  with  His  Honor  as  to  whether  I  could  giveuevidence. 

Edward  Benjamin  Smith  was  then  called  by  Ooldsmith.  He 
flud  he  was  a  labourer,  and  lived  at  Port  Melbourne.  He  married 
Mra.  Smyth's  mother.  Mrs.  Smyth  consulted  him  about  going  to 
Mr.  Kirk's,  and  he  thought  it  was  the  best  thing  she  could  do.  He 
never  saw  the  least  impropriety,  or  indication  of  impropriety,  when  he 
was  there,  and  he  frequently  called.  His  wife  stopped  there  three 
weeb. 

Goldtmiih  then  addressed  the  Court — The  petitioner  has  proved 
adnltery  against  his  wife,  and  is  entitled  to  a  divorce.  I  submit 
that  your  Honor  was  not  justified  by  law  in  taking  the  course  which 
yon  have  adopted,  but  have  thereby  exceeded  your  judicial  functions. 
Sec.  67  of  the  Act  requires  the  Court  to  satisfy  itself  only  as  to  whether 
there  has  been  any  connivance  or  condonation  of  the  wife's  adultery 
by  the  husband,  and  to  inquire  into  any  countercharge  of  adultery 
igunst  the  petitioner ;  and  in  this  case  there  is  no  such  counter- 
charge. Then  sec.  69  says  in  case  the  Court  shall  find  that  the 
nee  of  the  petitioner  has  been  proved,  and  does  not  find  that  there 
hu  been  any  connivance  or  condonation  of  the  respondent's  adul- 
teiy  by  the  petitioner,  or  any  collusion,  it  shall  pronounce  a  decree. 
Then  sec.  70  says  the  Court'  shall  not  be  boxmd  to  pronounce  a 
deeree  if  it  find  that  petitioner  has  committed  adultery  ;  but  that 
refers  to  sec.  67  where  there  is  a  countercharge  of  adultery  against 
the  petitioner :  it  does  not  refer  to  an  undefended  suit.  The  first 
prineiple  of  procedure  in  all  English  courts  is  to  develop  issues 
that  the  parties  may  come  into  court  knowing  what  they  are  about, 
iod  if  the  suit  is  undefended  there  is  no  issue  for  the  petitioner  to 
V.I..IL,VoLXV.  I 
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1889  come  into  court  prepared  to  meet.    If  such  a  procedure  as  joui 

EiBK  Honor  has  adopted  in  this  case  is  allowable  that  principle  is  at  once 
Km.  ^^^®  *^*y  vnih.  If  there  is  any  reason  for  suspicion  in  these  cases 
the  Legislature  has  provided  a  method  which  does  not  abrogate 
that  principle  by  which  it  can  be  inquired  into,  viz.,  by  the  inter- 
vention of  the  Attorney-General,  when  the  petitioner  would  come 
to  court  prepared  to  know  what  to  meet.  Nothing  has  been 
deposed  to,  however,  by  the  witnesses  your  Honor  has  called  to 
justify  a  refusal  of  the  decree  asked  for  by  the  petitioner,  against 
whom  no  adultery  has  been  proved.  Smyth  himself  recognised  the 
relationship  of  his  wife  as  Kirk's  housekeeper,  and  so  did 
Mrs.  Smyth's  respectable  relatives.  The  circumstances  are  admit- 
tedly peculiar,  but  there  is  still  nothing  to  justify  more  than  mere 
suspicion.  The  letter  put  in  is  just  as  consistent  with  innocence 
as  with  guilt,  and  the  Court  should  not  presume  guilt  from  it. 
The  Court  has  no  knowledge  of  the  contents  of  the  so-called 
*'  confession,"  and  even  if  the  document  itself  had  been  obtained 
it  could  not  be  admitted  as  evidence  against  the  petitioner. 

Williams,  J.  Having  heard  counsel,  I  don't  know  that  I 
should  be  in  any  better  position  by  reserving  the  consideration  of 
this  case  than  I  am  at  present.  It  is  a  very  peculiar  case.  I  have 
no  doubt  whatever  that  the  Court  has  jurisdiction  to  take  the 
course  it  has  taken.  When  the  Court  has  a  doubt  as  to  the  facts 
alleged  in  a  divorce  suit,  or  as  to  whether  or  not  the  petitioner  has 
committed  adultery,  I  think  it  is  a  duty  which  is  cast  upon  the 
Court  to  satisfy  itself  as  to  that  matter,  and  also  as  to  the  truth  of 
the  facts  alleged.  On  the  facts  alleged  in  the  petition  and  sworn 
to  by  the  petitioner  on  affidavit  is  a  statement  that  he  most  dis- 
tinctly and  unequivocally  denies  all  collusion  or  connivance  past  or 
present,  directly  or  indirectly,  with  the  respondent  or  any  person 
liable  to  be  made  co-respondent  thereto.  Upon  that  point  alone  I 
am  disposed  to  think  that  there  has  been  collusion  between  the 
petitioner  and  the  respondent.  The  petitioner  admitted  to  me 
when  pressed  that  after  the  deed  of  separation  was  executed,  and 
his  wife  had  left  his  house,  he  made  overtures  to  her  that  he  would 
apply  for  a  divorce,  and  that  if  she  did  not  oppose  it  he  would  grant 
her  very  liberal  terms. 
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[Ooldsmith — The  petitioner  said  that  was  before  the  deed  of  1889 

separation  was  executed.]  Kibk 

Williams,  J.  My  recollection  is  that  it  was  since  the  deed  of  Kuix. 
separation  was  executed,  and  further,  that  as  those  terms  were  not 
accepted,  the  petitioner  asked  the  respondent  to  apply  for  a  divorce 
against  him,  promising  that  he  would  not  oppose  it,  and  that  he 
would  pay  all  the  costs.  That,  I  think,  per  se,  is  sufficient  evidence 
of  collusion,  but  the  same  thing  took  place  on  several  occasions. 
After  the  deed  of  separation  was  executed  the  respondent  states 
that  she  used  to  visit  the  house  of  the  petitioner  for  the  purpose  of 
seeing  her  children,  and  I  believe  her  evidence  on  that  point,  but 
all  the  other  facts  of  the  case  that  have  been  elicited  bear,  to  a 
certain  extent,  in  a  greater  or  less  degree,  upon  this  question  .of 
collusion.  Assuming  that  adultery  to  be  satisfactorily  established — 
although  I  hesitate  to  say  that  it  has  been  satisfactorily  established 
to  my  mind,  having  regard  to  the  other  circumstances  of  the  case — 
but  assuming  that  adultery  to  be  satisfactorily  established,  it  is 
perfectly  evident  to  me  that  there  is  some  other  very  pressing 
reason,  apart  from  this  allegation  of  adultery,  why  the  petitioner 
seeks  to  obtain  a  divorce  from  his- wife,  and  why  he  wishes  to  be  in 
the  position  of  a  single  man.  Of  that  I  have  no  doubt  whatsoever. 
At  the  same  time,  I  must  say  that  doubt  arises  in  my  mind,  owing 
to  the  peculiar  facts  of  this  case,  as  to  whether  the  wife  of  the  peti- 
tioner has  committed  adultery  in  the  way  alleged  or  not,  because  I 
cannot  help  thinking  that  the  wife  and  the  husband  are  colluding 
together.  The  other  facts  of  the  case  not  only  bear  upon  this 
question  of  collusion,  but  they  leave  a  very  strong  impression  upon 
my  mind,  notwithstanding  the  denial  of  the  charge,  that  Kirk  and 
Mrs.  Smyth  occupied  some  other  relation  to  each  other  than  that 
to  which  they  are  willing  to  depose.  It  is  perfectly  plain  that  Kirk 
was  on  terms  of  intimacy  with  Mrs.  Smyth  during  the  years  that 
Mrs.  Smyth  and  Smyth  lived  together  in  the  relation  of  husband 
and  wife,  because  during  that  time  Eirk  writes  her  this  letter: — 

^TQ«Kbiy,  half-past  11. — Jtfy  dear  old  Touohir, — I  have  just  oome  home  from 
Prthnn,  where  I  have  been  phiying  at  a  concert.  I  have  been  round  and  have 
performed  my  Tigil  keep,  *  Th^  sentinel  am  V  I  found  the  pkce  in  darkness,  and  so, 
after  peeing  about  until  the  night  persuaded  that  it  was  semewhat  cold,  I  blessed  my 
dair  sweetheart,  and  came  my  way.  My  dear  girl,  what  shall  I  write  to  you  P  I  got 
youi  on  Monday,  and  from  it  I  learned  that  you  had  been  in  bed  since  Friday  night, 

I  2 


Digitized  by 


Google 


182  SUPBEME  COURT :  VICTORIA.  [V.  L.  R. 


1889  Well,  if  yon  were  to  ask  me  any  qoestion  about  it,  I  should  say  that  yon  had  been  m 

~  about  as  good  a  place  as  I  know  of,  with  all  things  being  favourable,  as,  according  to 

your  account,  they  have  not  been  with  you.  .  In  your  state,  you  will  require 'to  take 

KjsK.  every  care  of  yourself.    Oh,  that  I  had  but  the  nursing  of  you ;  although,  perhaps, 

— —  it  is  just  as  well  that  I  had  not,  for  I  am  persuaded  that  so  fond  would  you  become 

WUitamt,  J%     of  me  that  you  would  remain  ill  on  purpose  that  I  might  still  nurse  you.    Seriously, 

sweetheart,  I  am  concerned  about  your  illness,  and  I  hope  soon  to  hear  that  *  Sarah 

is  herself  again.'    I  called'  last  night  after  practice,  but  the  place  was  in  darkness, 

and  in  all  probability  I  shall  awake  up  to-morrow  night  about  eleven,  or  a  quarter 

past,  and  find  myself  on  duty  by  the  Orphanage.     If  you  are  wise  you  will  all  be  in 

bed  by  that  time,  so  that  I  shall  have  the  satisfoction  of  knowing  you  are  where  you 

should  be.    I  often  ask  myself  what  I  expect  from  my  solitary  walks,  and  the  only 

answer  I  have  to  give  myself  is  that  I  love  my  love  because  I  know  my  love  loves 

me— Semfeb  Idem." 

I  don't  know  what  Eirk  means  by  ''  My  dear  old  Toucher/'  bat 
that  is  the  term  of  endearment  he  nses  to  Mrs.  Smyth,  and  it  is 
imderlinedy  as  also  the  words,  ''Thy  sentinel  am  I/'  which  are 
written  between  inverted  commas.  He  calls  her  ''My  dear  old 
sweetheart"  and  "my  dear  girl,"  singular  expressions  in  the 
"  business  letter  "  of  a  man  who  would  have  us  believe  that  he  has 
had  no  relations  with  Mrs.  Smyth  at  all  beyond  that  of  engaging 
her  at  12s.  a  week  to  look  after  his  neglected  children.  Then 
again,  he  writes,  "  I  have  got  yours  of  Monday,"  showing  that  this 
woman,  while  she  is  the  lavrfully  wedded  wife  of  Smyth,  and  living 
in  her  husband's  house,  is  writing  letters  to  Eirk  and  receiving 
communications  like  that  I  have  just  read  from  him.  If  a  married 
woman,  living  in  her  husband's  house,  allows  another  man  to  write 
to  her  letters  of  that  description,  and  answers  his  letters,  carrying 
on  a  correspondence  of  that  description  with  another  man,  she  can 
only  blame  herself  if  her  acts  are  viewed  with  suspicion ;  and  whan 
she  tells  me  that,  after  this  had  been  going  on  between  them,  she 
went  to  Kirk's  house  as  a  pure  matter  of  business,  for  the  purpose 
of  getting  a  certain  sum  per  week  as  wages  for  looking  after  his 
neglected  children,  I  simply  say,  remembering  the  other  facts  of 
the  case,  I  don't  believe  her.  And  I  don't  think  any  man  of  the 
world  would  believe  her.  It  is  perfectly  plain  that  subsequent 
to  this  correspondence  Smyth  forces  her  to  give  it  up  to  him. 
Afterwards  he  meets  Eirk  and  attacks  him,  and  there  is  a  letter 
from  Kirk  which  corroborates  Smyth's  evidence  upon  the  point. 
In  this  letter,  which  it  is  unnecessary  for  me  to  read  at  length, 
Kirk  begins  with  this  impudent  statement : — 
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"  Mj  Dear  Sir, — I  am  lost  in  amasement  at  the  eyents  of  to-night,  all  the  more  1889 

•0  OD  aoeoont  of  not  understanding  the  cause  that  had  led  to  such  a  disgraceful  effect. 
Lst  me  reriew  them  as  far  as  I  can.    Passing  down  Clarendon  Street  on  my  way 


ElSK 


V, 

home,  I  called  in  to  Cnllen's  hotel  on  purpose  to  have  a  drink.    As  I  was  in  con-  Kibk. 


I  with  the  landlord  you  entered  the  bar  from  the  parlour,  and  I,  knowing 
fcm,  said,  '  Hullo  Smyth,  how  are  you  ?*    You  (Smyth)  did  not  recognise  me,  and      Williamt,  J, 
asked  for  my  name.    No  sooner  had  I  told  it  to  you  than  you  flew  at  me  like  a  wild 
beas^  and  thereby  caused  a  scene,  the  like  of  which  I  am  happy  to  say  I  never  was 
■ixed  up  in  in  all  my  life.'' 

This  encounter  evidently  took  place  on  the  very  day  on  which  Smyth 
got  Kirk's  letters  to  Mrs.  Smyth.  It  appears  that  Mrs.  Smyth  had 
two  photographs  of  Eirk,  and  her  hashand  got  possession  of  them 
at  the  same  time  as  he  got  what  he  calls  his  wife's  written 
"confession"  of  her  adultery.  I  have  no  hesitation  in  believing 
that  she  signed  a  confession — a  statement  evidently  implicating 
herself  with  Kirk.  That  is  corroborated  by  this  fact — that  on 
Monday  last  she  paid  a  visit  to  the  house  of  Mrs.  Breadmore,  with 
whom  they  had  previously  lived,  and  who  had  the  cnstody  of  a  box 
eontaining  Smyth's  papers,  which  box  Mrs.  Smyth  carefully  ran- 
Bicked.  She  says  she  went  there  to  find  an  old  pair  of  trousers  to 
eat  down  for  her  boy ;  but  she  admits  she  saw  some  papers,  and 
tamed  them  over.  She  had  been  there  on  a  previous  occasion,  and 
she  admitted  that  the  day  before  yesterday,  knowing  that  this  case 
was  coming  on  to-day,  she  told  Mrs.  Breadmore  '*  My  husband 
won't  be  able  to  produce  my  confession  in  court,  because  I  don't 
think  he  has  it  now."  When  the  husband  goes  there  on  Monday, 
in  obedience  to  the  order  I  gave  him  in  this  court,  to  produce  the 
" eonfession,"  he  is  shown  the  box  in  which  that  ''confession"  and 
the  photographs  were  placed  by  him,  but  both  the  photographs  and 
the  statement  are  gone.  I  have  no  hesitation  in  coining  to  the 
conclusion  that  Mrs.  Smyth  abstracted  that  statement  on  one  or 
other  of  her  visits  to  Mrs.  Breadmore's.  Her  conduct  is  also 
Bingalar  in  another  respect.  I  was  very  anxious  to  have  these 
witnesses  here  last  Friday  without  preparation.  I  adjourned  the 
Coort  firom  twelve  o'clock  to  two  o'clock  in  order  that  they  might 
be  hfflre.  I  got  Mrs.  Smyth's  address  from  Mr.  Kirk,  and  an 
officer  was  despatched  to  bring  Mrs.  Smyth  here.  Not  only  could 
he  not  find  her  at  home,  but  he  could  not  find  any  trace  of  her, 
ahhoogh  he  took  the  precaution,  as  I  am  informed  and  believe,  to 
take  with  him  a  person  who  knew  Mrs.  Smyth.    Mrs.  Smyth,  in 
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1880  explanation  of  her  disappearance,  tells  the  extraordinary  stoiy  thai 

KiBK         upon  that  day  of  all  days  of  the  year,  and  at  that  hour  of  all  the 
]^^^  hours  of  the  day,  she  had  gone  to  take  the  children's  luncheon  to 

the  convent  school  which  the  children  were  attending,  and  she  tells 
us  that  during  all  the  time  the  children  had  been  attending  school, 
they  never  omitted  to  take  their  luncheon  with  them  before.  Such 
a  thing  never  occurred  before,  but  on  that  very  day  when  her 
attendance  was  so  urgently  needed  here,  she  goes  up  to  this 
convent  school  to  take  the  children's  luncheon  exactly  between 
the  hours  during  which  this  Court  stands  adjourned,  and  she  Hbes 
not  return  until  just  about  the  time  the  Court  is  again  sitting.  I 
don't  hesitate  to  say  that  on  that  point  I  don't  believe  her.  I 
believe  she  knew  perfectly  well  on  last  Friday  that  she  was  wanted 
here,  but  that  she  had  received  a  timely  word  of  warning,  and  kept 
away;  that  she  and  Eirk  in  the  meantime  had  been  talking 
together,  and  that  she  had  prepared  her  evidence.  She  has  been 
living  with  Eirk  in  three  different  houses  for  a  period  of  over 
eighteen  months.  In  each  of  the  first  two  of  these  houses — 
York  Street  and  Bevan  Street — there  were  only  four  rooms,  a 
parlour,  a  kitchen,  and  two  small  bedrooms,  and  she  has  given  a 
most  extraordinary  account  of  the  way  in  which  the  inmates  slept 
in  those  two  rooms.  Whenever  she  was  in  a  difficulty,  in  giving 
her  evidence  on  that  point,  she  shuffled  the  inmates  afresh,  putting 
them  in  a  different  position  ;  and  when  another  difficulty  arose  she 
shuffled  ihem  again,  and  put  them  in  another  position.  There  were 
Eirk  and  his  four  children,  Mrs.  Smyth  and  her  child,  and  some- 
times her  old  mother,  seven  in  all,  occupying  two  small  bedrooms. 
I  did  not  like  to  ask  her  whether  she  had  been  living  in  adultery 
with  Eirk.  She  certainly  denied  that  she  had  been  living  in 
adultery  with  him,  but  I  must  say  that  I  cannot  accept  her  denial, 
and  I  have  not  a  doubt  that  Mrs.  Smyth  has  been  living  in  one  or 
more  of  these  three  houses,  if  not  in  all,  in  that  connection  with 
Eirk,  which  is  evidently  suggested  by  this  letter,  beginning 
"  My  dear  old  Toucher,"  which  she  allowed  that  man  to  write  to 
her  when  she  was  living  in  her  husband's  house  as  his  lawfully 
wedded  wife.  In  the  light  of  all  the  facts  of  the  case,  I  have  come 
to  the  conclusion  that  there  has  been  collusion  between  the  petitioner 
and  the  respondent,  and  believing  as  I  do  that  this  effort  to  obtain 
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a  divorce  is  made  not  so  macli  for  the  purpose  of  getting  rid  of  a  ^^^ 

wife  who,  Kiik  says,  has  committed  adultery  with  another  man,  Kibk 
as  to  enable  him,  in  time — ^perhaps  by  means  of  another  application  kibx,. 
for  divorce — to  make  Mrs.  Smyth  his  wife,  if  at  that  time  he  still 
wishes  to  do  so ;  believing  also,  as  I  do,  that  Eirk  and  Mrs.  Smyth 
haye  been  living  in  adultery  together,  I  must  decline  to  exercise 
the  jurisdiction  which  I  otherwise  might  have  been  disposed  to 
exercise  of  making  a  decree  nisi  in  this  case,  and  I  refuse  to  lend 
the  help  of  this  Court  to  a  petitioner  who  comes  into  court  under 
eircomstances  of  the  nature  of  those  which  I  have  already  detailed. 
Whatever  may  be  thought  of  the  policy  I  have  adopted,  I  have 
simply  to  administer  the  law  as  I  find  it.  There  is  no  doubt  what- 
ever to  my  mind  that  the  petitioner  has  concealed  facts  from  the 
Court.  He  has  sworn  in  his  petition  at  least  one  statement  that  is 
false — ^namely,  that  he  '*  distinctly  and  unequivocally  denies  all 
eollasion  or  connivance,  past  or  present,  directly  or  indirectly,  with 
the  respondent  or  any  person  liable  to  be  made  a  co-respondent." 
I  think,  in  swearing  to  that  effect,  that  Eirk  has  committed  perjury. 
I  don*t  hesitate  to  say  so,  and  I  decline,  under  these  circumstances, 
to  lend  him  any  assistance  whatsoever,  and  I  refuse  the  application. 

Solicitor  for  petitioner  :  S.  O.  Williams. 

A.  J.  A.. 


IH  RB  THE  FEDERAL  LAND  COMPANT  LIMITED.  1889 

March  14,  19,  20. 

"  Tk9  Companie*  StatiUe  1864"  {No.  190),  m.  75,  154,  schedule  7,  clauses  2  (1)  and  4  

^Petition  for   winding-up  company — Advertisement — Dispensing  with  seven        Hodges^  J. 
dear  daig^  notice — Signature  of  petition  ^Petition  by  company  for  winding-up 
another  compan/y — Creditor — Affidavit  verifying  petition,  by  whom  sworn, 

A  petition  for  winding-ap  a  oompany  under  *' The  Companies  Statute  1864" 
(No.  190)  may  be  heard,  although  it  has  not  been  advertised  seven  clear  days  before 
the  hearing  in  the  Oovemment  Gazette  as  required  by  the  7th  schedule,  cUuse  2,  sub- 
lets. 1.  The  requirement  of  that  clause  is  directory  only,  and  the  Court  may  dispense 
vith  aoy  further  notice  where  ^yQ  clear  days'  notice  in  the  Gazette  has  been  given. 

A  petition  for  winding-up  a  company  under  *'  The  Companies  Statute  1864" 
(No.  190)  may  be  good  without  being  signed. 

A  company  incorporated  under  "  The  Companies  Statute  1864"  (No.  190)  may 
he  a  creditor  of  another  company  under  that  Act,  within  the  meaning  of  sec.  75  of 
the  Act,  and  may  present  a  petition  for  the  winding-up  of  such  other  company. 
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1889  Sec.  134  of  **  The  Companies  Statute  I86i"  (No.  190),  providing  t]iat  *'ilie 

proceeding^  for  winding-up  a  company  by  the  Court,  or  sabjeot  to  the  inpenririon  of 

^  fv  ^^^  Coort,  shall  be  conducted  in  the  manner  and  snbject  to  the  rules  contained  in  the 

Laitd  Cox pavy  ^^^^^^^  schedule  hereto,  or  as  near  thereto  as  circumstances  may  admits"  is  direcb»y 

LixiTXD.  only  as  to  the  mode  in  which  such  proceedings  are  to  be  taken,  and  does  not  abrogate  any 

right  previously  given  by  the  Act.    Accordingly  as  the  right  to  petition  is  given  to 

Moaff£i^  J,  ^  company  or  corporation  under  sec.  75  of  the  Act,  that  right  is  not  lost  by  the 

insertion  of  a  provision  in  schedule  7>  clause  4s  that  every  petition  shaU  be  verified  by 
the  affidavit  of  the  petitioner ;  but  such  affidavit  may  be  made  by  the  aUer  ego  of 
the  company  or  corporation,  the  attorney,  or  manager  or  other  most  responsible  penoo, 
such  as,  in  the  case  of  a  chartered  bank,  the  general  manager  throughout  the 
Australian  Colonies. 

The  London  Chartered  Bank  of  Australia,  having  its  head  office  in  London,  and 
branch  offices  in  these  colonies,  sent  out  a  power  of  attorney  to  a  Blr.  Guthrie,  by 
which  they  appointed  him  to  be  their  attorney  to  represent  the  bank  in  all  or  any  of 
the  colonies,  and  to  take  the  management  and  superintend,  direct  and  control  the 
same,  and  gave  him  the  fullest  powers  over  its  officers.  It  also  authorised  him  "  in 
the  name  and  on  behalf  of  the  bank  to  commence,  institute,  prosecute  and  carry  on 
one  or  more  action  or  actions,  suit  or  suits  at  law  or  in  equity,  or  other  proper 
proceedings  as  the  said  attorney  for  the  time  being  acting  in  the  execution  of  this 
power  as  aforesaid  shall  deem  requisite  and  necessary  to  compel  the  payment  of  any 
money  due  to  the  bank."  It  also  empowered  him  "  for  and  on  behalf  of  the  bank  to 
petition  the  Court  for  the  relief  of  insoWent  debtors  or  other  necessary  Court  of 
Judicature  in  the  said  colonies,  that  the  estate  of  any  insolvent  person  indebted  to 
the  bank  may  be  placed  under  sequestration."  He  was  further  empowered  "  for  and 
in  the  name  of  the  bank  to  take  and  use  all  such  other  ways  and  means  for  the 
conduct,  etc.,  of  the  bank  as  shall  seem  meet." 

Held,  that  Mr.  Quthrie  was  authorised  by  the  power  of  attorney  to  petition  the 
Court  on  behalf  of  the  bank  for  the  winding-up  of  a  company  under  "  2^  CSompasMt 
Statute  1864  "  (t^o.  190),  which  was  unable  to  pay  its  debts. 

Petition  by  a  creditor,  the  London  Chartered  Bank  of 
Australia,  for  the  winding-up  of  the  Federal  Land  Company 
of  Victoria  Limited  under  **  The  Companies  Statute  1864" 
(No.  190)  9  on  the  grounds  that  it  was  unable  to  pay  its 
debts,  and  that  it  was  just  and  equitable  that  it  should  be 
wound  up. 

The  petition  stated  that  the  Federal  Land  Company  was,  in 
April  1888,  incorporated  under  "  The  Companies  Statute  1864 " 
as  a  limited  company  for  the  purpose  of  buying  and  selling  land 
and  other  purposes.  The  nominal  capital  of  the  company  was 
100,000Z.,  divided  into  50,000  shares  of  21.  each,  of  which  20,000 
had  been  issued,  and  IBs.  per  share  had  been  called  up.  By  the 
Articles  of  Association  no  further  call  could  be  made  upon  the 
shares  already  issued  until  April  1889,  when  calls  not  exceeding 
2s.  6d.  per  share  could  be  made  by  the  directors  at  intervals  of  at 
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least  two  months.      The  petitioner  was  the  holder  for  valuable  1880 

consideration  of  a  promissory  note  dated  6th  May  1888  for  11,0002.|  jn  re 

payable  eight  months  after  date  given  by  the  company  in  the  course  ^^  coicfiot 
of  purchasing  and  dealing  in  land,  and  made,  in  accordance  with  Limitbd. 
the  articles,  payable  to  Messrs.  Bunting  &  Wright,  and  duly  Eodff€9,J. 
endorsed  by  them  and  deposited  with  the  petitioner  as  collateral 
secarity  for  advances  to  be  made  by  the  petitioner  to  Messrs.  Bunt- 
ing k  Wright.  The  petitioner  had  advanced  upon  the  security  of  ^ 
the  note  large  sums  of  money,  and  there  was  now  owing  to  the 
petitioner,  in  respect  thereof,  16,288i.  17».  lid.,  or  thereabouts. 
The  promissory  note  was  made  payable  at  the  Commercial  Bank 
of  Australia  Limited,  Melbourne,  and  was  duly  presented  for 
payment  on  its  due  date,  viz.,  the  9th  January  1889,  at  such  place, 
and  was  dishonoured.  Since  that  date  the  petitioner  had  repeatedly 
demanded  from  the  company  payment  of  the  amount  of  the 
promissory  note,  but  the  company  had  wholly  neglected  and  refused 
to  pay  the  same,  and  the  whole  amount  of  the  note,  together  with 
interest  thereon  from  the  9th  January  1889,  was  now  due  and 
owing  by  the  company  to  the  petitioner.  On  or  about  the 
7ih  February  1889,  the  petitioner,  having  received  no  satisfactory 
answer  to  their  demands  for  payment  of  the  note,  by  their  solicitors 
sent  to  the  company  a  letter  stating  that,  unless  the  note  was  on 
or  before  the  9th  February  1889  paid  or  provided  for,  an  application 
would  be  made  to  the  Court  to  wind  up  the  company.  On  the 
8th  February  the  petitioner's  solicitors  received  from  the  company's 
solicitors  a  letter,  of  which,  omitting  the  formal  parts,  the  following 
was  a  copy : — 

**  Tour  letter  of  7tb  inst.  has  been  handed  to  ns  by  the  directors,  with  instractioni 
to  reply  to  same,  and  to  inform  yon  that  the  affiurs  of  the  company  are  now  nnder 
tUTestigation  by  a  committee  of  shareholders,  who  are  to  report  to  the  general  body 
st  t  general  meeting  to  be  held  on  the  20th  inst.,  by  which  time  the  company  will 
either  be  in  a  better  position  to  meet  its  engagements,  or  wiU  have  at  once  to  proceed 
to  liquidation.  We  may  also  mention  to  yon  that  there  are  several  companies 
interested  in  this  matter,  and  definite  arrangements  will  be  come  to  between  these 
companies  in  reference  to  the  matter  during  the  conrse  of  next  week.  As  it  is 
material  to  the  committee  of  investigation  to  know  nnder  what  circnmstances  the 
promissory  note  is  in  the  hands  of  the  bank,  the  promissory  note  having  been  obtained 
from  the  Federal  Company  by  fraud,  we  wiU  ask  yon  to  inform  ns  of  the  nature  of  the 
lien  the  bank  holds  over  the  promissory  note. 

"In  the  meantime  we  must  ask  you  to  defer  proceeding  further  in  the  matter  until 
after  the  general  meeting  of  shareholders,  to  be  held  on  the  20th  inst." 
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18^  On  or  about  the  11th  February  1889,  the  petitioner,  by  its 

In  re         Solicitors,  replied  as  follows  : — 
Tub  Fedbbal 
Labd  Company         "  ^°  answer  to  your  question  m  to  the  manner  in  which  the  promissory  note  for 

LiMiTBD.         11,000/.  came  into  the  hank's  hands,  we  have  to  inform  yon  that  it  was  received  by 
"  them  in  ordinary  coarse  of  business,  and  that  advances  have  been  made  by  the  bank 

^  ^^'    *       on  security  thereof. 

The  parties  from  whom  the  bank  received  the  note  were  Messrs.  Ranting  k 
Wright. 

We  are  prepared  to  allow  the  matter  to  stand  over  until  Wednesday  next  in  order 
to  enable  your  clients  to  make  arrangements  for  meeting  the  note,  failing  which  yon 
will  please  inform  your  clients  that  we  shall  proceed  as  intimated  in  our  last  letter  to 
you.    You  will  please  note  that  this  extension  is  final." 

No  reply  was  received  by  the  petitioner  or  its  solicitors,  but 
the  petitioner's  solicitors  were  informed  verbally  by  the  company's 
solicitors  that  the  company  were  unable  to  pay  the  amount  of  the 
note,  and  that  if  the  petitioners  pressed  for  payment  of  the  note  the 
company  would  have  to  be  wound  up.  The  petitioner  had  waited 
till  after  the  meeting  of  the  company  of  the  20th  February  had 
been  held  to  see  if  it  would  be  in  a  position  to  pay  the  amount  of 
the  note.  The  meeting  was  held  on  the  20th  February,  and  at  such 
meeting  the  committee  of  shareholders  by  their  report  recommended 
that  the  company  be  wound  up,  and  the  meeting  adopted  such 
recommendation,  and  authorised  the  company's  solicitors  to  take 
the  necessary  steps  to  have  the  company  wound  up.  The  petitioner's 
solicitors  had  received  a  letter  from  the  company's  solicitors  formally 
announcing  these  facts,  and  stating  that  they  were  taking  steps  to 
call  an  extraordinary  meeting  of  the  shareholders  to  pass  the 
necessary  resolution.  The  company  was  unable  to  pay  its  debts, 
and  in  the  circumstances  aforesaid  it  was  just  and  equitable  that 
the  company  should  be  wound  up. 

The  petition  was  signed  ''  The  London  Chartered  Bank  of 
Australia,  By  its  attorney,  Charles  Guthrie."  It  was  dated  the 
25th  February  1889,  and  was  presented  to  and  accepted  by  His 
Honor  Mr.  Justice  Hodges  in  Court  on  the  27th  February  1889, 
and  the  14th  March  1889  was  fixed  for  hearing. 

The  petition  was  verified  by  the  affidavit  of  Chas.  Guthrie,  the 
inspector  and  general  manager  of  the  bank. 

In  opposition  to  the  petition  William  James  Bunting,  a  member 
of  the  firm  of  Bunting  &  Wright,  made  an  affidavit  stating  that  at 
the  date  of  the  petition  the  bank  bad  in  its  possession  the  following 
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docmnents  and  securities  in  addition  to  the  promissory  note  for  1889 

11,0001.,  namely,  a  conveyance  and  two  certificates  of  title  to  land  jj»  re 

valued  at  24,5001.,  and  bills  for  collection  made  by  various  persons  i^' cScpakt 
for  various  amounts  (set  out),  amounting  in  the  aggregate  to       Limitbd. 
68,954{.  19s.  10(2. :   that  the  statement  in  the  petition  that  the      Hodgew,  J. 
Bum  of  16,288Z.  17*.  lid.  was  advanced  merely  upon  the  security 
of  the  promissory  note  for  11,0001.  was  not  true.     That  the  sum  of 
16,288{.  lis.  lid,  had  since  the  date  of  the  petition  been  reduced 
by  payments  made  to  the  petitioner  by  the  sum  of  1,482Z.  18«.  7(2., 
and  there   was  now  owing  to  the  petitioner  in  respect  of  such 
advances  as  aforesaid  the  sum  of  14,805Z.  19b.  4d.,  or  thereabouts, 
in  respect  of  which  the  petitioner  held  ample  security  irrespective 
of  the  said  promissory  note  for  11,0002. 

Higgint  and  Mitchell  for  the  petitioner.  March  14. 

Topp  and  Cussen  for  the  company. 

Hood  for  Sir  William  Clarke  and  eleven  other  shareholders  in 
the  company  holding  4,826  shares. 

Tcpp — There  is  a  preliminary  objection.  The  advertisement  that 
this  case  was  coming  on  appeared  in  the  Oovemment  Oazette  last 
Friday,  and  not  before,  but  by  the  seventh  schedule,  clause  2,  sub- 
sec.  1,  it  must  be  advertised  therein  seven  clear  days  before  the 
hearing.  To-day  being  Thursday,  is  only  five  clear  days  since  the 
advertisement. 

[Hodges,  J.    Is  the  clause  directory  or  mandatory?] 

I  think  it  is  directory  only,  but  we  have  been  served  with  a 
nnmber  of  affidavits  this  morning.  Your  Honor  on  this  day  fort- 
night fixed  to-day  for  the  hearing  of  the  petition ;  the  petitioner 
then  delayed  a  week  without  advertising,  and  thereby  led  us  to 
believe  the  matter  would  not  come  on,  and  at  the  last  moment 
served  us  with  a  number  of  affidavits.  Under  the  circumstances, 
and  seeing  that  the  petitioner  has  not  complied  with  the  rules,  I 
submit  we  are  entitled  to  an  adjournment. 

[Hodges,  J.  Mr.  Higgins,  although  the  rule  be  only  directory, 
should  not  the  case  be  adjourned  under  the  circumstances  ?    The 
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1889         mle  has  not  been  complied  with,  and  yon  hare  served  affidaTite 
In  r»         this  morning.] 

Thb  Fsdbbal 
LuTD  CoMPAjrr 

LimTBp.  Higgins — ^An  affidavit  has  been  filed  showing  that  the  adyertise- 

Hod^M,  J,      ment  was  pat  in  the  Oovemment  Gazette  on  the  very  first  day  on 

which  it  conld  be  done  after  the  petition  was  presented.     In  order 

to  obtain  insertion  on  a  Friday,  the  day  the  Gazette  is  published, 

advertisements  must  be  in  by  Wednesday,  and  the  order  accepting 

the  petition,  and  fixing  to-day  for  the  hearing,  was  made  on  the 

Thursday,  so  that  the  advertisement  could  not  be  inserted  till 

Friday  of  the  following  week,  as  only  Government  advertisements 

are  put  in  on  a  Tuesday.    Notice  of  this  application  was  also,  under 

clause  48  of  the  seventh  schedule,  advertised  in  two  other  newspapers 

on  the  7th  and  8th  March,  so  that  the  company  had  full  notice  and 

cannot  be  prejudiced  by  the  non-insertion  in  the  Oovemment  Gazette 

seven  clear  days  before.     In  an  accidental  variation  from  the  mle 

such  as  this,  the  Court  has  power  to,  and  should,  dispense  with  the 

advertisement:  Re  Land  and  Sea  Telegraph  Co.  (a) ;  Re  McLean  d 

Co.  (b) ;  In  re  City  and  County  Bank  (e). 

Hodges,  J.  Mr.  Topp  admitted  that  the  rule  was  only  direc- 
tory, and  I  have  no  doubt  as  to  my  power  to  dispense  with  further 
notice;  but  I  think  the  case  should  be  adjourned  to  give  the 
company  an  opportunity  of  answering  your  affidavits.  I  will 
adjourn  the  case  to  next  Tuesday. 

March  19.  The  case  accordingly  now  came  on. 

Agg  now  appeared  for  the  twelve  shareholders. 

Topp — There  is  a  preliminary  objection.  The  petition 
purports  to  be  that  of  the  London  Chartered  Bank,  and  is 
signed  by  its  attorney,  Charles  Guthrie,  but  there  is  no  evidence 
upon  affidavit  that  he  is  its  attorney  to  present  this  petition, 
nor  does  he  produce  his  power  of  attorney  to  show  what  his 
authority  is. 

(a)   18W.R.  1150.  .    (i)   W.N.  1881,  p.  8. 

(c)    L.R.  10  Ch.  470. 
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Higffin$  for  ihe  petitioner — The  petition  need  not  be  signed  at  ^^^ 

all.    My  learned  friend  and  myself  appear  for  the  bank,  not  for  in  re 

Mr.  Guthrie,  and  we  assert  that  it  is  our  petition.     Most  petitions  j^^  ComYny 
are  not  signed,  and  it  is  taken  as  sufficient  if  counsel  states  that  he       ^^^™* 
appears  for  the  person  who  appears  on  the  face  of  the  record  to  be      ffod^eg,  J. 
the  litigant.     In  addition  to  that  there  is  on  the  back  of  this  peti- 
tion the  names  of  the  solicitors  who,  if  they  are  not  instructed  by 
the  bank,  are  responsible  to  the  bank. 

[HoDGBS,  J.  I  do  not  think  it  is  necessary  that  it  should  be 
signed.] 

7V>p!p — It  has  been  decided  that  signature  is  necessary  under 
the  analogous  proyisions  of  the  Insolvency  Statute :  Re  Barry  (d). 
Nor  can  a  corporation  present  a  petition  for  winding-up  a  company 
because  it  cannot  verify  it. 

[Higgint — It  has  been  decided  that  it  can :  Re  New  Imperial 
Tin  Mining  Co,  (e).] 

That  was  exparte,  and  His  Honor  made  the  order  with  doubt. 
The  seventh  schedule  of  the  Act  No.  190,  sec.  4,  provides  that  the 
petition  most  be  verified  by  the  affidavit  of  the  petitioner,  and 
makes  one  exception  only  to  that  rule,  viz.,  in  the  case  of  the 
company  itself  presenting  the  petition,  when  the  affidavit  may  be 
made  by  some  director  and  the  secretary  or  other  principal  officer. 
The  Legislatare  was,  therefore,  thoroughly  alive  to  the  necessity 
of  having  some  provision  for  making  an  affidavit  verifying  the 
petition  in  the  case  of  a  company,  but  thought  fit  to  provide  only 
toft  the  case  of  a  company  applying  to  be  wound  up.  In  Re  Cake- 
more  Causeway^  etc.,  Co.  (/),  cited  in  Re  Imperial  Tin  Mining 
Co.y  an  express  application  to  the  Court  to  allow  the  petition  to  be 
verified  by  its  general  manager  had  to  be  made.  The  case  of  Re 
CdUhrop  (g)  is  not  an  authority  for  saying  that  a  petition  under 
"  The  Companies  Statute  1864"  (No.  190),  may  be  presented  by 
a  company,  for  that  was  a  case  of  bankruptcy,  and  under  the  Joint 
Stock  Companies  Act  express  provision  is  made  that  the  term 
"creditor"  in  the  provision  made  as  to  a  creditor  applying  for  the 
sequestration    of   a  debtor's   estate  shall  include  a  joint  stock 

W  1  W.  &  W.  1. 174.  (/)  28  W.E.  209. 

W  12  V.L.iL  776.  (^)  L.R.  8  Ch.  262. 
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1889  company.    In  the  Act  No.  190  there  is  no  definition  given  of  a 

tmre         **  creditor."     The  necessity  for  such  a  provision  to  enable  a  com- 

l^ND  CcSwYi^  P*^y  ^  petition  is  shown  by  the  fact  that  express  provision  was 

LiiiiTED.       made  in  the  ''Insolvency  Statute  1871"  (No.  879),  sec.  22,  for 

Hodget,  J,      the  term  *'  creditor  "  inclnding  a  company. 

"  [Hodges,   J.     Why  does  not  the  word    creditor  in  sec.  75 

include  a  company?] 

Because  a  company  cannot  swear  an  affidavit,  and  no  provision 
is  made  for  its  doing  so  by  its  manager  or  by  anyone  else;  therefore, 
even  if  it  could  present  a  petition  it  cannot  be  a  petitioning  creditor. 
[HoDQES,  J.  I  know  of  no  reason  why  a  company  should  not 
have  the  same  privileges  as  any  other  creditor,  and  I  should  have 
no  hesitation,  on  looking  at  the  Act  itself,  in  saying  that  the  term 
''  creditor  "  included  a  company ;  but  on  looking  at  the  schedule  it 
certainly  looks  as  if  it  were  intended  that  a  company  should  not 
petition.] 

By  virtue  of  its  constitution  it  cannot  do  so  unless  some  one  is 
authorised  to  verify  it  on  its  behalf:  Bank  of  Montreal  v.  Cameron  (A); 
Muirhead  v.  The  Direct  United  States  Cable  Company  (t%  For  that 
purpose  an  order  should  be  obtained  allowing  the  affidavit  to  be 
made  by  some  officer  of  the  bank :  Buckley  on  Companies  (4th  ed.), 
568.  Another  objection  is  that,  supposing  the  words  in  sec.  154, 
"  or  as  near  thereto  as  circumstances  admit,"  would  allow  of  a 
petition  being  verified  by  the  attorney  of  the  petitioning  creditor, 
there  is  nothing  to  show  that  Mr.  Guthrie  is  the  duly  authorised 
attorney  of  the  bank  to  sign  the  petition  or  make  an  affidavit  veri- 
fying it ;  no  resolution  of  the  directors  appointing  him  is  shown, 
and  if  there  be  a  power  of  attorney  it  is  not  produced.  He  makes 
the  affidavit,  too,  not  as  the  attorney  of  the  bank,  but  as  its  inspector 
and  general  manager.  In  Re  Provincial  and  Suburban  Bank  (k), 
a  petition  for  winding-up  that  bank  was  presented,  signed :  **  The 
English,  Scottish  and  Australian  Chartered  Bank  by  its  attorney, 
G.  B.  Tyssen,"  just  as  in  this  case,  and  the  power  of  attorney  under 
which  it  was  signed  was  produced.  Objection  was  taken  that  the 
power  did  not  authorise  the  taking  of  proceedings  for  winding-up 
a  company.    As  against  this  it  was  argued  that  the  petition  need 

(*)  W.N.  1877,  85.  (i)  27  W.R.  708. 

(It)  5  V.L.ii.  £q.  159. 
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not  be  signed  at  all,  and,  if  it  were  necessary  that  it  should  be  ^^^ 

signed,  the  power  sufficiently  authorised  Mr.  Tyssen's  signing.    It  jn  re 

was  held  by  Mr.  Justice  Molesworth  that  the  power  of  attorney  did  j^"  ^(^t\vy 
not  authorise  the  taking  of  proceedings  for  winding-up  the  company,       Limithp. 
and  he  dismissed  the  petition.     That  is,  of  course,  a  decision  that      Hod^^eg,  J. 
signature  is  necessary,  and  that  it  must  be  shown  that  the  person 
taking  the  proceedings  on  behalf  of  the  petitioning  company  is  duly 
authorised. 

Higgins  and  MitcheU  for  the  petitioner — The  Rules  contemplate 
oases  in  which  a  manager  may  make  an  affidavit  on  behalf  of  a 
company;  the  object  of  the  affidavit  verifying  the  petition  is  to 
make  a  primd  facie  case,  and  the  manager  is  best  able  to  do  that. 
If  the  respondent  objects  to  the  statements  made  in  it,  or  to  the 
anthoritya88Tuned,itoughtto  raise  such  objection  by  specific  evidence. 

rHoDOBS,  J.  If  there  was  a  person  in  existence  who  had  a 
genuine  power  of  attorney  he  would  be  much  nearer  than  the 
manager  to  the  provisions  of  sec.  154,  ''  or  as  near  thereto  as  circum- 
stances admit."  The  meaning  of  that  is  that  if  you  cannot  get  the 
petitioner  to  make  the  affidavit  verifying  the  petition,  you  should 
get  his  alter  ego  if  he  has  one.] 

The  power  of  attorney  to  Mr.  Guthrie  has  been  sent  for,  and  is 
now  in  Court,  if  the  Court  thinks  fit  to  receive  it. 

[HoDaBB,  J.  I  think,  Mr.  Topp,  as  this  is  purely  a  teclmical 
objection,  we  might  look  at  it.] 

[Topp — ^Very  well.] 

The  power  of  attorney  was  then  produced,  and  provided  as  in 
the  head  note  hereof  stated. 

[HoDGEB,  J.  If  we  had  to  deal  with  the  Rules  alone  the  case 
would  be  very  doubtful,  to  say  the  least  of  it ;  but  with  the  help  of 
the  Act  I  think  if  it  is  shown  that  the.  petitioner  has  followed  the 
Rules  as  near  as  possible  that  is  sufficient.] 

The  petition  may  be  verified  by  the  affidavit  of  its  manager,  as 
the  requirements  of  the  seventh  schedule  are  directory  only :  He 
New  Imperial  Tin  Mining  Co.  (Z) ;  Re  Cakemore  Causeway,  etc., 
Co.  (m) ;  Re  Leeky,  and  Re  Williamson  (n). 

(0  12  V.L.B.  776.  (m)  28  W.R.  299. 

(»)    8  W.W.  &  I'B.  I.  42. 
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1889  [Connsel  were  stopped  by  the  Court  on  this  point.] 

In  re  No  doabt  the  power  of  attorney  does  not  in  specifie  words  say 

Lj^  cSi^ot  *^*^  ^^'  G^uthrie  may  present  a  petition  for  winding-up  a  company. 

LiMiTBD.  [HoDOES,  J.    I  am  not  taking  this  petition  as  presented  to  me 

ffodfftM,  J,      by  the  attomey-under-power,  but  as  presented  to  me  by  the  bank. 

When  it  was  presented  to  me  it  was  presented  on  behalf  of  the  bank.] 

It  is  not  necessary  that  the  petition  should  be  signed  where  it 
is  verified  by  affidavit :  Osborne  v.  Oaunt  (o). 

[Topp — ^In  Re  The  Provincial  and  Suburban  Bank  the  petition 
was  signed  by  the  bank  by  its  attorney,  and  the  affidavit  verifying 
the  petition  was  signed  by  him ;  he  was  also  the  manager,  and  he 
was  treated  throughout  as  the  person  presenting  the  petition,  and 
the  petition  was  dismissed  with  costs  because  he  was  not  properly 
authorised.  It  is  submitted  that  in  every  respect  this  present  case 
is  the  same  as  that.] 

In  the  present  power  of  attorney  no  doubt  the  same  powers  are 
given  as  in  that  case,  including  a  power  to  petition  the  Court  for 
the  relief  of  insolvent  debtors,  but  it  gives  the  attorney  the  further 
power  to  take  proceedings  for  attachment  or  attachments,  or  other 
proceedings  for  the  recovery  of  money,  and  it  is  submitted  this  is  a 
proceeding  for  the  recovery  of  money.  In  Re  Provincial  and 
Suburban  Bank  it  was  held  that  the  power  of  attorney  did  not  give 
power  to  originate  proceedings  in  insolvency;  here,  however,  it 
does. 

[Topp — This  is  not  a  proceeding  in  insolvency.] 

r 

HoDOEB,  J.  I  will  go  on  with  the  case  and  dispose  of  the 
whole  matter  together.  At  present  I  will  adjourn  the  case  till 
to-morrow. 

.f/aroA  20.  The  case  accordingly  came  on  again. 

Stawell  now  appeared  for  the  Commercial  Bank  of  Australia 
Limited,  a  creditor  of  the  company  for  between  5,0002.  and  6,000L 

[Hodges,  J.  I  do  not  know  that  I  can  take  an  appearance  at 
this  stage  of  the  proceedings,  but  I  will  do  so,  and  may  have  regard 
to  the  lateness  of  the  appearance  on  the  question  of  costs.] 

(o)  8  A.J.U.  47. 
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Higgins  and  MitcheU  for  the  petitioner  then  entered  npon  the  1889 

merits  of  the  case — ^Upon  the  facts  stated  in  the  petition  the  in  re 

petitioning  creditor  wonld  be  entitled  ex  debito  justitia  to  an  order  ^^  ComSot 
winding-up  the  company:   Re-  Oeneral  Rolling  Stock  Co.   (p) ;       Limitbd. 
Buckley  on    Companies   (6th  ed.),   814.      Bat,    as   against   it,      Rodge9,j, 
Mr.  Bunting  has  made  an  affidavit  stating  that  the  note  was  held 
as  a  collateral  security  only,  and  that  the  bank  held  other  securities. 
It  is  submitted  that  that  is  no  answer  whatever.    ThiB  note  was 
dishonoured  and  the  bank  might  at  once  have  sued  upon  it.   The  fact 
that  we  might  have  enforced  other  securities  is  no  answer  at  all. 
It  is  also  submitted  that  the  company  have  no  right  whatever  to 
rely  on  the  £Mt  that  a  voluntary  winding-up  has  been  proposed. 

Topp  for  the  respondent  company — The  case  of  Re  The 
Provincial  and  Svbwrban  Ba/nk  is  on  all  fours  with  this  case  as  to 
the  preliminary  objections  which,  of  course,  I  still  rely  upon, 

[Honass,  J.  That  is  the  only  point  I  have  any  difficulty 
tbout — ^whether  there  is  authority  in  Mr.  Guthrie  to  present  the 
petition.  I  am  not  by  any  means  satisfied  that  he  does  present  the 
petition;  it  is  presented  by  counsel  instructed  by  the  attomey- 
at-law.] 

So  it  was  in  the  case  I  have  cited.  All  the  arguments  urged 
for  the  petitioner  in  this  case  were  urged  for  the  petitioner  in  that 
case,  and  decided  against  him.  By  sec.  86  of  The  Instruments 
and  Securities  Statute  1864"  (No.  204),  the  person  in  this  colony 
to  take  these  proceedings  on  behalf  of  the  bank  is  its  attorney-under- 
power.  There  is  nothing  whatever  in  the  power  of  attorney  to 
enable  Mr.  Guthrie  to  institute  proceedings  for  winding-up  a 
company ;  the  only  part  under  which  it  could  be  suggested  that  he 
had  power  would  be  to  present  petitions  to  courts  for  the  relief  of 
insolvent  debtors.  But  when  a  company  is  wound  up  its  estate  is 
not  placed  in  sequestration.  It  may  be  wound  up  under  the  Act, 
although  it  is  perfectly  solvent,  or  on  grounds  for  which  an 
individual  could  not  be  made  insolvent,  as  if  it  has  not  carried  on 
bonnesB  for  a  year.  It  is  submitted  that,  in  view  of  the  suppression 
by  the  petitioning  creditor  of  important  and  material  facts,  this 

.  (p)  $4  Beav.  814. 
VX.R,VoLXV.  K 


Digitized  by 


Google 


146 


SUPREME  CX)URT :  VICTORIA. 


[V  UB. 


1889  Court  will  not  grant  the  relief  sought.     Anybody  reading  the 

In  re         petition  would  gather  that  the  bank  had  advanced  over  16,0001.  on 

hkm>  C^^ijrY  *^®  security  of  this  note,  but  they  have  not  done  so.     They  have 

LiMiTBD.       taken  it  merely  as  a  collateral  security.     They  have  real  estate  as 

HodgeM,  J,      security  more  than  sufficient  to  cover   the  liability  which,  together 

with  the  other  promissory  notes  drawn  by  the  company  and  by 

other  persons,   make  a  security  of  many  times  the  amount  oi 

the  debt.      It  is  submitted  that  a  winding-up   order  cannot  be 

made  merely  because  a  bill  held  as  collateral  security  has  been 

dishonoured. 

[HoDOBB,  J.     Could  not  the  bank  sue  on  it  ?] 
They  could  not  sever  it  from  the  primary  securities  in  order  to 
sue  on  it :  ByU9  on  Bills  (14th  ed.),  112. 

[Honass,  J.  I  should  think  that  passage  refers  only  to  endors- 
ing the  bill  away.] 

The  proposition  is  put  generally.  It  appears  before  the  Court 
that  there  was  a  resolution  passed  on  the  4th  March  for  voluntarily 
winding-up  the  company,  and  that  a  meeting  was  convened  for  the 
purpose  of  confirming  it,  and  it  is  submitted  that  the  Court  should 
make  inquiries  as  to  whether  that  voluntary  winding-up  is  going 
on;  if  it  is  being  bond  fide  carried  on  this  Court  should  not 
disturb  it.  By  sec.  128  of  the  Act  the  Court  is  called  upon  to 
have  regard  to  it ;  it  is,  in  fact,  a  bar  to  the  right  of  a  creditor  to 
a  compulsory  winding-up  unless  it  be  shown,  and  it  is  not  in  this 
case,  that  the  voluntary  winding-up  would  be  to  the  prejudice  of  the 
petitioner :  Re  New  York  Exchange  Limited  (9).  And  by  sec.  88 
the  Court  is  to  have  regard  to  the  wishes  of  shareholders  and 
creditors. 


Agg  for  twelve  of  the  shareholders  in  the  company — The 
shareholders  for  whom  I  appear  are  desirous  that  the  voluntary 
winding-up  should  be  continued,  as  a  compulsory  winding-up  means 
ge  additional  expense  to  them.  The  petitioner  does  not  suggest 
its  rights  would  in  any  way  be  prejudiced  by  the  continuation 
the  voluntary  winding-up,  and  under  sec.  128,  unless  it  is  shown 
be  to  the  prejudice  of  a  petitioner,  a  voluntary  winding-up  is  an 

(f )  89  Ch.  D.  415« 
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abfiolute  bar  to  the  petitioner  obtaining  a  compulsory  ^winding-up  18^ 

order.    The  materials  before  the  Court  show  that  a  resolution  for  a  inr* 

Tcdontary  winding-up  was  passed^  and  a  day  appointed  which  has  j^^^,^  Go^ot 
once  gone  by  for  a  meeting  to  confirm  that  resolution.    If  the       Limitkd. 
Courfe  has  any  doubt  that  there  is  at  the  present  time  a  voluntary      RodgM,  J. 
winding-up  going  on,  it  should  cause  inquiries  to  be  made  as  to  it. 
Nor  is  there  any  statement  in  the  petition^  or  on  the  affidavit^  or 
in  reply  to  the  affidavit  filed  for  the  company,   stating  that  the 
petitioner  has  not  realised  any  of  the  other  securities  which  it  holds. 
It  appears  that  a  portion  of  the  debt  has  been  paid  off,  and  it  is  not 
stited  by  the  petitioner  that  the  rest  has  not  been. 

StaweU  for  the  Ck>mmercial  Bank,  as  a  creditor  of  the  company, 
also  desired  that  the  voluntary  winding-up  should  be  continued,  or 
that  it  should  be  continued  under  supervision,  rather  than  that 
there  should  be  a  compulsory  winding-up.  The  appearance  of  this 
creditor  has  not  caused  any  extra  costs,  and  if  the  petition  is  refused 
it  should  get  its  costs :  Be  New  Oae  Company  Limited  (r). 

Mitchell  in  reply — ^The  only  power  given  to  Mr.  Tyssen  in 
Re  The  Provincial  and  Subu/rban  Bank  was  to  prove  against  an 
estate.  There  was  no  power  as  here  to  initiate  proceedings  in 
bankruptcy  or  insolvency.  Besides,  here  the  power  makes 
Mr.  Outhrie  the  alter  ego  of  the  bank,  and  gives  him  very  large 
and  general  powers  for  the  conduct  and  management  of  the  affairs 
of  the  bank,  one  of  which  is  to  get  in  this  money,  and  this  is  the 
only  means  of  doing  so. 

HoBOBB,  J.  This  is  a  petition  for  the  compulsory  winding-up 
the  Federal  Land  Company.  There  are  substantially  three  pre- 
luninary  objections  taken  by  Mr.  Topp  to  an  order  for  compulsory 
winding-up  being  made.  The  first  is  that  Mr.  Guthrie,  the 
manager  of  the  London  Chartered  Bank,  was  not  authorised  to 
sign  the  petition.  That  raised  the  question  in  the  first  instance 
whether  the  petition  might  be  a  good  one  without  the  signature  of 
anybody,  and  that  in  itself  involves  two  questions  whether  a  petition 

(r)  6  Ch.  D.  708. 
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1889  can  be  a  petition  withont  signature,  and  if  it  can,  whether  this 

In  re  petition  is  one  which  the  provisions  of  the  Act  or  the  rules  require 
h^  cSJ^  ^  ^®  signed.  Now  I  think  it  is  beyond  dispute  that  a  petition 
Ldcitrd.  can  be  a  petition  legally  without  signature.  I  mentioned  during 
ffodff€9,  J.  the  course  of  the  argument  one  as  being  within  my  own  experience, 
namely,  a  petition  under  the  Crown  Remedies  and  Liabilities  Act, 
to  which  no  signature  is  required  or  usual.  There  are  others 
eyidently  from  the  case  referred  to  by  Mr.  Topp  of  Re  Barry  (»), 
which  showed  that  petitions  were  frequently  unsigned.  Signature, 
therefore,  is  not  essential  to  a  petition.  Is  it  then  essential  that 
this  petition  should  be  signed  ?  There  is  nothing  in  this  Act  or 
rules  which  points  to  the  necessity  for  signature,  and  if  it  is 
suggested  that  there  is  no  way  of  identifying  the  document,  I  think 
that  is  met  by  the  rules,  which  require  it  to  be  verified  by  an 
affidavit  of  the  petitioner.  We  have  here  his  oath,  not  his  hand- 
writing only,  that  it  is  his  petition.  I  therefore  think  that  a  petition 
under  "  The  Companies  Statute  1864  **  (No.  190)  for  winding-up  a 
company  may  be  good  without  being  signed.  I  was  referred  to  one 
authority  in  which  that  appears  to  have  been  the  view  taken,  though 
it  was  not  under  this,  but  under  the  Mining  Companies  Act,  viz., 
Osborne  v.  Orant  (t),  in  which  it  is  stated  by  the  Full  Court: 
*'  We  think  that  it  was  not  necessaiy  to  sign  the  petition."  I  can 
find  nothing  whatever  in  this  Act  which  requires  this  petition  to 
be  signed,  and  I  therefore  overrule  the  first  objection. 

The  next  objection  was  substantially  that  a  corporate  body 
cannot  present  a  petition  for  winding-up  another  corporate 
body.  That  objection  was  founded  upon  the  rules  under  the  Act. 
In  my  opinion,  on  principle  and  authority,  that  view  is  entirely 
untenable.  In  the  first  place  there  cannot  be  the  slightest  doubt 
that  a  company  can  be  a  creditor  of  another  company.  And 
that  when  the  Legislature  was  passing  an  Act  giving  companies 
power  to  contract  debts,  and  to  make  themselves  creditors,  it  would 
be  an  extraordinary  thing  to  say  that  when  it  used  the  word  **  creditor*' 
it  did  not  include  a  company.  The  enormous  mass  of  business  now 
transacted  by  companies  perhaps  exceeds  that  transacted  by  private 
individuals,  and  if  those  companies  could  not  be  creditors  under 
this  Act  it  would  revolutionise  the  whole  laws  of  the  trading 
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oommimity.    It  is  said  that  the  word  **  creditors  **  in  the  Act  does 
not  inolude  companies,  but  refers  to  private  individuals.     If  that         i%  r» 
were  the  proper  construction,  though  a  company  owed  to  other  jj^  c^l^urr 
flompanies  100,000{.,  and  only  owed  to  an   individual   5L,  the       Limitbd. 
company  could  not  be  held  unable  to  pay  its  debts  if  it  had  5Z.,      Sodgei,  J, 
and  62.  only.    The  words  of  the  Act  of  Parliament  would  have  to 
be  very  plain  before  I  should  arrive  at  such  a  conclusion.     Accord- 
\ng  to  this  argument,  if  a  company  were  a  judgment  creditor  of 
another  company  the  first-mentioned  company  would  not  come 
within  the  meaning  of  the  section,  and  could  not  petition  for  the 
winding-up  of  that  other  company  on  the  ground  that  that  other 
company  was  unable  to  pay  its  debts,  although  such  other  company 
bad  not  money  or  assets  sufficient  to  meet  one-hundredth  part  of 
the  amount  of  those  debts.     It  is  said  that  sec.  76,  providing  that 
any  application  to  the  Court  for  winding-up  a  company  shall  be 
by  petition  presented  by  the  company,  or  by  one  or  more  creditor  or 
creditors,  cannot  mean  that  any  other  company,  although  it  is  a 
creditor,  can  petition,  but  that  it  means  that  a  person  not  a  company 
who  is  a  creditor  can  petition.    I  think  it  is  clear  from  the  Act 
itself  that  a  company  may  be  a  creditor  within  the  meaning  of 
sec.  75,  and  may  present  a  petition  for  winding-up  another  company, 
and  the  authority  cited  Re  CaUhrop  (t^),  makes  it  unmistakably 
dear.    Lord  Cairns,  L.J.,  says  at  p.  264  :  *^  It  may  be,  of  course, 
that  from  some  other  provision  there  may  be  some  fatal  impediment 
to  a  joint  stock  company  being  a  petitioning  creditor.    It  is  unneces- 
sary to  point  out  the  serious  inconvenience  of  holding  that  to  be  the 
law,  but  the  provisions  of  the  Act  being  such  as  I  have  stated,  we 
come  to  sec.  87»  which  provides  that  proceedings  to  obtain  adjudica- 
tion shall  be  by  petition  on  the  oath  of  the  petitioner ;  and  then  another 
provision  is  to  be  found  in  the  Act  of  1849,  and  in  the  parallel 
section  92  of  the  Act  of  1861,  asl^  the  public  officer  of  a  company. 
Now,  my  opinion  is  that  the  words  in  sec.  87  are  directory,  and 
not  meant  to  abrogate  any  right  previously  or  otherwise  given, 
but  are  merely  directory  as  to  the  mode  in  which  the  right  is  to 
be  asserted."     By  sec.  76  of  our  Act,  a  creditor  may  be  a  petitioner, 
and  as  there  is  nothing  to  prevent  a  company  from  being  a  creditor 
directly  a  company  can  be  described  as  a  creditor  it  may  be  a 

(«)  L.B.  8  Ch.  252. 
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1889  petitioner.  Lord  CaimB  held  in  the  case  aboTe  mentioned  that  the 
In  fw  words  of  aeo.  164  of  onr  Act,  which  prescribes  the  procedore  in 
Lavd  c^rpA^  ^"^ding-np,  "  are  directory,  and  not  meant  to  abrogate  any  right 
hxxrgMD.  previoasly  or  otherwise  giyen,  but  are  merely  directory  as  to  the 
JMffm,  J.  mode  in  which  the  right  is  to  be  asserted."  So  that  the  right  haying 
*  been  gi^en  by  sec.  76,  the  mode  in  which  it  is  to  be  asserted  is  giyen 
by  sec.  154,  and  that  section  is  directory  only.  And  that  a  strict 
and  liberal  compliance  with  the  rale  is  not  in  all  cases  necessary  is 
▼ery  plainly  manifested  in  the  words  of  the  section  itself,  which  pro- 
vides that  ''  the  proceedings  for  winding-ap  a  company  •  .  . 
shall  be  conducted  in  the  manner,  and  subject  to,  the  roles  contained 
in  the  seventh  schedole  hereto,  or  as  near  thereto  as  circumstances 
admit.  * '  The  proceedings  prescribed  by  the  seventh  schedule  are  not 
necessarily  in  all  cases  to  be  followed  verbcMm  et  UUeratim.  There 
may  be  circumstances  which  prevent  those  rules  being  followed  to  the 
very  letter,  and  if  such  circumstances  do  exist  the  petitioner  has  to 
go  as  near  thereto  as  the  circumstances  may  admit.  That  points 
out  to  my  mind  that  the  seventh  schedule  is  directory,  and  not 
mandatory,  and  that  the  affidavit  verifying  the  petition  need  not 
in  all  cases  be  made  by  the  petitioner,  and  under  circumstances  such 
as  the  present  may  be  made  by  the  next  most  responsible  person. 
That  has  been  done  here,  and  undoubtedly  so  far  as  going  as  near 
thereto  as  circumstances  may  admit,  in  my  opinion,  from  a 
perusal  of  the  power  of  attorney,  they  have  gone  as  near  thereto 
as  circumstances  may  admit,  and  they  have  got  the  affidavit  of  a 
gentleman  who  is  the  general  manager  of  this  institution  throughout 
the  Australian  colonies,  and  as  it  is  dealing  with  an  Australian 
matter,  and  as  the  bank  cannot  make  the  affidavit,  that  person  is, 
I  think,  the  person  by  whom  such  an  affidavit  ought  to  be  made, 

I  now  come  to  the  third  objection — ^that  is,  that  these  pro- 
ceedings are  instituted  by  a  person  who  was  not  authorised.  I 
shall  follow,  or  rather  I  will  not  dissent  from,  nor  will  I  exercise 
my  judgment  upon  the  decision  of  His  Honor  Mr.  Justice 
Molesworth  in  the  case  of  the  Provincial  and  Suburban  Bank  (r), 
and  I  will  assume  that  decision  to  be  good  law,  and  to  control  me 
in  the  present  case,  and  will  only  then  go  a  step  frurther  and  see 
whether  the  power  of  attorney  goes  further  to  authorise  these 

(v)  6  V.L.R.  169. 
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proeeedings  than  the  power  of  attorney  in  that  case  did.    I  will  18^ 

tarame  that  ihia  petition  was  presented  by  the  attomey-nnder-power,  /«  re 

vhafteror  my  own  opinion  may  be,  and  then  see   whether  power  i^"  coimi^ 

was  giren  to  him  to  do  so  by  the  power  of  attorney.    In  con-       Lnnrw). 

Bidering  the  meaning  of  a  document   of  this  kind  we  must  not      ffodffM,J. 

look  simply  at  certain  lines  of  it,  or  certain  special  words.    I  think 

we  have  to  examine  the  whole  document.    The  first  thing  to  do 

18  to  read  it  through  from  beginning  to  end,  and  try  and  find  out 

from  the  language  of  the  parties  what  they  meant.    You  can  only 

get  at  the  meaning  of  certain  particular  clauses  in  it  by  reading 

the  whole  document.    I  haye  done  so,  and  it  seems  to  me,  after 

reading  through  the  whole  of  the  power  of  attorney,  that  it  very 

nearly  amounts  to  a  delegation  of  the  bank's  functions  so  far  as 

these  colonies  are  concerned  to  Mr.  Guthrie,  and  I  am  therefore 

of  opinion  that  authority  was  giyen  to  Mr.  Guthrie  to  take  these 

proceedings. 

The  power  of  attorney,  omitting  the  recitals,  starts  by  stating 
that  they  nominate,  constitute  and  appoint  Charles  Guthrie  to 
be  their  attorney  to  represent  the  bank  in  all  or  any  of  the 
colonies,  and  to  take  the  management  and  to  superintend,  direct 
and  control  the  same.  Now,  if  those  words  stood  alone  I  doubt 
liiether  I  should  haye  thought  they  went  fftr  enough  to  give  such 
a  power  as  would  justify  Mr.  Guthrie  in  presenting  a  petition;  and 
that  is  one  of  the  things  which  make  me  say  you  must  read  the 
document  from  beginning  to  end  before  you  can  see  the  position  in 
iriiich  the  bank  placed  Mr.  Gnthrie ;  but  seeing  those  yery  broad 
words  that  they  nominate,  constitute  and  appoint  him  their  attorney 
to  represent  the  bank  in  all  the  colonies,  with  full  power  to  enter 
upcMi,  control  and  take  the  management  of  the  bank  in  the  said 
colonies,  followed  as  they  are  by  other  clauses  to  which  I  shall 
presently  refer,  I  think  they  do  giye  such  power.  Now  suppose 
that  at  the  yery  time  this  power  of  attorney  was  giyen  some  pro- 
ceedings had  been  started — were  under  way,  so  to  speak — ^with  a 
yiew  of  winding-up  some  company  which  was  a  debtor  of  the  bank, 
could  it  be  said  that  Mr.  Guthrie  could  not  stop  them — that  he 
could  not  say :  "  This  must  not  go  on  any  further ;  I  am  going  to 
take  the  management  of  the  bank's  affairs,  and  I  think  it  is  better 
for  the  bank  not  to  proceed  with  this  petition — it  must  be  stopped." 


Digitized  by 


Google 


162  SUPREME  OOUBT :  VICTOBU.  [V.  L.  R. 

^^         It  would,  be  yery  diffioolt  to  oontend  that  he  could  not  say  if  he 

In  re         wished:  **  Go,  on ;  I  want  yon  to  go  on,"  and  if  he  can  stop  pro- 

Laitd  CoMFAiTT  <^6^ding8    aboady  commenced,    or  continue  proceedings    already 

Limited.       commenced,  I  do  not  see  any  reason  why  he  cannot  initiate  the 

Eodge»,J.      proceedings  altogether.     Then  when  we  look  further  into  this  power 

of  attorney  we  find  it  giving  him  power  to  control  the  officers  of  the 

bank,  to  dismiss  them  and  so  on,  giving  him  the  very  fullest  powers 

with  regard  to  those  individuals.    We  find  that  in  case  of  default 

in  payment  of  a  sum  of  money  due  to  the  bank  (I  have  passed  by 

the  clauses  relating  to  real  estate)  he  may  ^'  in  the  name  and  on 

behalf  of  the  bank  commence,  institute,  prosecute  and  cany  on  one 

or  more  action  or  actions,  suit  or  suits,  at  law  or  in  equity,  or  other 

proper  proceedings  as  the  said  attorney  for  the  time  being  acting  in 

the  execution  of  this  power  as  aforesaid  shall  deem  requisite  and 

necessary  to  compel  the  payment  of  any  money  due  to  the  bank." 

It  is  to  commence  '^one  or  more  action  or  actions,  suit  or 
suits,  at  law  or  in  equity,  or  other  proper  proceedings.'*  Now,  I 
do  not  know  how  narrow  a  construction  might  possibly  be  put  on 
the  words  ''or  other  proper  proceedings,"  but  some  meaning  has 
got  to  be  given  to  them.  It  is  some  other  proceeding  than  an 
action  or  than  a  suit.  If  we  get  outside  of  a  proceeding  other  than 
an  action  or  a  suit  to  recover  money,  what  can  that  other  proceeding 
be  except  either  sequestration  or  winding-up  a  company.  It  simply 
means  you  may  bring  your  action  or  suit  or  other  legal  proceeding 
BO  long  as  it  is  a  proceeding  in  a  court  of  law,  which  has  the 
obtaining  of  money  for  its  end.  I  am  of  opinion  that  that  gives 
him  sufficient  power  to  present  the  petition  which  he  has  presented 
in  this  case.  There  are  other  words  further  on  which  all  point  in 
the  same  direction.  There  are  words  which  show  an  intention  to 
put  Mr.  Guthrie  in  the  position  of  enforcing  the  bank's  claims  in 
any  way  that  to  him  seems  expedient,  and  I  think  that  the  final 
clause  to  which  attention  was  drawn  is  not  without  its  weight  also, 
because,  having  affirmatively  said  what  he  can  do,  it  then  enumerates 
what  he  cannot  do.  So  looking  at  the  two  parts  together,  construing 
the  affirmative  and  negative  words  of  the  power  of  attorney,  I  am  of 
opinion  that  authority  was  given  to  him  by  this  power  of  attorney 
to  take  these  proceedings.  I  do  not  mean  to  say  that  the  question  is 
as  clear  as  I  would  like  it  to  have  been,  but  this  is  one  of  those  cases 
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in  which  I  feel  it  important  to  dispose  of  the  question  at  once^  and  1889 

give  the  parties  an  opportunity  of  taking  the  opinion  of  the  Full  Court.  /« «-» 

I  now  proceed  to  deal  with  certain  observations  which  have  been  ^^  oomwot 
made  as  to  why  this  order  should  not  be  made.    It  was  suggested       Limited. 
that  it  should  not  be  made  because  certain  materials  have  been      Mod^es,  J. 
withheld  from  me — that  the  bank  held  other  security  than  that 
which  was  stated  in  the  sixth  paragraph  of  the  petition.    Now,  if 
those  matters  could  have  affected  my  mind  in  any  way  in  receiying 
the  petition  or  in  dealing  with  it,  undoubtedly  they  ought  .to  haye 
been  here.    I  am  not  by  any  means  clear  that  eyen  if  they  ought  to 
h&ye  been  here  I  should  have  refused  to  make  the  order ;  but  as  I 
can  see  no  effect  that  they  ought  to  have  had  on  my  mind  I  cannot 
nee  that  matters  which  could  haye  no  effect  on  my  mind  ought  to 
haye  been  put  in  the  af&dayit  and  petition.     To  my  mind  eyery- 
thing  which  cannot  affect  the  judgment  is  irreleyant.     So  far  as 
that  objection  is  concerned  I  think  it  is,  therefore,  bad. 

It  was  then  urged  that  I  ought  not  to  make  this  order  seeing 
that,  on  the  petition  and  affidavits  which  were  filed  by  the  petitioner, 
it  appeared  that  steps  were  being  taken  to  have  the  compuiy  volun- 
tarily wound  up.  Now,  with  regard  to  that,  I  should  say  the  first 
persona  to  be  heard  in  a  subject  of  this  kind  are  the  creditors,  and 
as  the  creditors  are  the  first  persons  to  be  heard  in  importance  it  is 
to  them  that  I  should  attach  most  weight,  and  if  I  had  had  any 
substantial  body  of  creditors  here  who  gave  me  any  good  reason 
why  they  would  prefer  one  method  rather  than  another,  and  it  were 
shown  that  would  not  have  prejudiced  the  petitioning  creditors, 
because  they  are  to  be  considered  also,  I  might  have  adopted  the 
▼olimtary  winding-up.  But  there  is  only  one  creditor  who  has 
^^peared  besides  the  petitioning  creditors,  and  I  do  not  think  I 
ehoold  be  justified  in  giving  effect  to  his  wish  against  that  of  the 
petitioning  creditors  who  have  a  much  larger  stake  in  this  company. 
And  possibly  he  may  have  thought  he  was  likely  to  come  off  better 
if  the  petition  were  dismissed  with  costs,  as  then  his  debtor  would 
not  have  had  to  pay  the  costs  of  these  proceedings.  As  that 
creditor  stands  alone  I  do  not  think  I  can  give  effect  to  his  wishes 
as  against  those  of  the  petitioning  creditors. 

I  therefore  think  I  ought  to  order  this  company  to  be  com- 
polaorily  wound  up. 
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1889  I  may  also  say  that  Mr.  Agg  raised  one  objection  that  it  was  not 

/«  r9         shown  that  this  debt  was  not  paid  off,  and  it  was  suggested  there 

L^  Coim^  ™^g^*  ^  8^™^®  answer  to  the  claim  on  which  the  petition  is  based, 

LiKiTBD.       as  the  bank  held  other  securities  for  the  company's  indebtedness, 

Sodgn,  J.      but  the  Gourt  neyer  can  go  on  anything  but  what  appears  before  iL 

It  is  not  called  upon  to  surmise  facts,  but  can  only  decide  <m  the 

facts  given  before  it,  and  in  this  case  it  is  stated  on  one  side  that 

this  debt  was  not  paid  and  on  the  other  it  is  not  said  that  it  was. 

I  think,  therefore,  I  must  make  an  order  winding-up  this  com- 
pany, and  that  I  must  give  the  petitioning  creditor  its  costs.  With 
regard  to  the  other  creditor  and  the  shareholders  I  make  no  order 
as  to  costs.    The  company  is  entitled  to  its  costs  out  of  the  estate. 

Solicitors  for  petitioner :  Attenboroughf  Nunn  d  Smith. 
Solicitors  for  company  respondent :  Hart  <t  Benjamin. 
Solicitors  for  twelve  shareholders :  KUngender^  Dickson  d  Kiddle. 
Solicitors  for  Commercial  Bank :  Davie$  d  Campbell. 

A.  J.  A. 


F.O.  HICKLWa  f>.  TODD. 

1889  "  ^^  ^^"^  ^^*^  ^^  ^^^^"  (^^-  ^^)'  '*  ^^~~"  Piramittory  IfoU*'^Agrmmad 

Mareh  7,  8.  26.  containing  a  promise  to  patf. 

The  ienn  "  promiiaory  note  "  in  sec.  61  of  Act  No.  646  inclades  onlj  docamente,  the 
oontentB  of  which  oontift  snbstantially  of  a  promise  to  paj  a  definite  earn  of  money, 
and  nothing  else.    [UiaiKBOTHAic,  C.J.,  dUtmtienU.'] 

Ajp^iBiAii  from  County  Court,  Melbourne. 

This  was  an  appeal  in  an  action  tried  in  the  County  Court,  at 

Melbourne,  before  Judge  Worthington.   The  plaintiffs  in  their  plaint 

summons  claimed  282.   12«.  6d.    Of  this  amount,  the  sum  of 

272.  10«.  was  claimed  as  ''  Balance  due  by  the  defendant  to  the 

plaintiffs  on  the  purchase  for  the  defendant  of  600  shares."     The 

following  document,  signed  by  the  defendant,  was  put  in  evidence : — 

"  HiOKLZNO  k  O'GozmoB, 

Stock  and  Share  Brokers, 

19th  May,  188a 
Bought  this  day  of  Messrs.  Hickling  k  O'Connor  600  shares  in  the  Hidden  Secret 
Co.,  all  calls  paid  to  date  at  U,  Sd,  per  share,  total  87/.  lOt.,  on  the  foUowing  con- 
ditions :— (1)  Purchase  money  to  be  paid  102.  cash  forthwith,  the  balance,  27L  lOt., 
at  any  time  on  or  before  the  19th  August,  1888,  and  scrip  to  be  deliTered  on  payment. 
(2)  Buyer  to  pay  all  calls  hereafter,  to  receive  all  diTidends." 
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Then  followed  a  clauBO  providing  for  vendors'  rights  in  the  event  of         f.o. 

non-payment  of  the  balance.    The  document  was  signed  by  the         ig^e 

defendant,  and  bore  a  penny  duty  stamp  duly  c&ncelled  by  the      Hicomare 

defendant.    At  the  trial  the  defendant  objected  to  this  document  o- 

being  put  in  evidence  on  the  ground  that  it  was  a  promissory  note, 

and  did  not  bear  the  requisite  stamp  duty.    The  judge  ga^e  a  verdict 

in  &Tour  of  the  plaintiffs,  and  against  this  decision  the  defendant 

now  appealed.     The  ground  of  appeal  upon  which  this  report  is 

founded  was :  That  the  document  put  in  evidence  should  not  have 

been  admitted,  as  it  was  not  stamped  in  accordance  with  the 

Statute. 

Hood  for  the  appellant — This  document  is  a  promissory  note 
containing  a  promise  to  pay  a  certain  sum  on  or  before  a  certain 
date.  Such  a  document  is  clearly  within  the  provisions  of  sec.  61 
of  Act  No.  646,  which  provides  that ''  The  term  'promissory  note' 
means,  and  includes,  any  document  or  writing  (except  a  bank  note) 
containing  a  promise  to  pay  any  sum  of  money."  In  the  case  of 
Daviei  v.  Herbert  (a)  Holroyd,  J.,  decided  that  the  document  in 
that  case  was  not  a  promissory  note  because  it  was  under  seal, 
thereby  implying  that  if  it  were  not  under  seal  it  would  be  a 
promissory  note.  In  the  case  of  Mortgage  Insurance  Corporation  v. 
Commissioners  of  Inland  Revenue  (b)  it  was  decided  that  the  docu- 
ment must  contain  a  promise  to  pay,  and  nothing  more.  In  that 
ease,  however,  the  schedule  of  the  Act  under  which  it  was  decided 
proTided  for  the  payment  of  duty  on  '*  an  agreement  or  memorandum 
of  agreement;"  in  the  schedule  in  the  Act  No.  646  there  are  no 
such  words.  The  sum  in  that  case  was  an  indefinite  sum.  The 
words  of  sec.  61,  if  construed  in  their  ordinary  sense,  certainly 
include  a  document  like  this.  The  point  was  raised  in  The  Federal 
Bank  y.  Bligh  (not  reported),  but  A'Beckett,  J.,  ovenruled  it.  In 
Croft  Y.  Orimbly  (c)  the  Court  expressed  an  opinion  that  a  guarantee 
did  not  come  within  the  meaning  of  the  section,  but  this  document 
stands  upon  a  different  footing  to  a  guarantee.  It  is  a  distinct 
promise  to  pay  a  definite  sum  upon  a  definite  date.  In  the  case  of 
British  India  Co.y.  Commissioners  of  Inland  Revenue  (d)  Lindley,  J., 

(a)   11V.L.R.  886.  (e)    6  A.L.T.  89  &  90. 

(h)  20  Q.B.D.  646,  21  Q.B.D.  852.  (d)   7  Q.B.D.  166. 
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F.a  expressed  his  opinion  that  the  definition  in  the  Statnte  meant  to 

isse  impose  a  duty  upon  every  document  which  answers  the  desciiption 

HioracKG  gi^®°'     "^^^  agreement  answers  that  description,  and  should  there- 

V.  fore  be  incladed  in  the  definition.    Counsel  also  referred  to  Beg,  v. 

^^^^'  Smith  (e) ;  Suiton  v.  Sutton  (/). 

Bryant  for  the  respondent — The  document  is  merely  an  ordinary 
contract  of  sale.  The  primary  object  thereof  is  to  describe  the  way 
the  money  is  to  be  paid.  The  part  of  the  Act  No.  645  under 
which  sec.  61  comes,  is  headed ''  Bills  of  Exchange  and  Promissory 
Notes/'  referring  to  instruments  well-known  in  the  commercial 
world.  The  extended  definition  in  that  section  was  inserted  to 
meet  the  cases  where  parties  wished  to  give  promissory  notes  in  a 
different  form  to  the  usual  and  well-known  form  in  order  to  defeat 
the  revenue.  The  primary  object  of  this  document  must  be  looked 
at,  and  it  will  be  at  once  apparent  that  it  was  meant  to  be  a  mere 
contract  containing  the  terms  and  conditions  under  which  the  shares 
were  bought  and  were  to  be  paid  for.  It  is  distinctly  laid  down  in 
the  case  of  Mortgage  Insurance  Corporation  v.  Commissioners  of 
Inland  Revenue  (g)  that*  a  document  "  containing  a  promise  to  pay*' 
must  mean  that  that  is  the  substance  of  the  document,  and  that  it 
cannot  apply  to  one  containing  a  promise  to  pay  in  connection  with 
a  number  of  other  stipulations. 

Hood  in  reply. 

Cur,  adv.  vuU. 

HiaiNBOTHAM,  G.J.  Appeal  from  a  judgment  of  the  judge  of 
the  County  Court,  directing  that  a  verdict  should  be  entered  for  the 
plaintiffs  for  271.  10s.  Od.,  the  amount  claimed,  and  91.  costs.  The 
plaintiffs  sued  to  recover  money  as  the  balance  due  by  the  defendant 
to  them,  as  her  agents,  on  the  purchase  for  the  defendant  of  600 
shares  in  the  Hidden  Secret  Company,  No  Liability.  The  contract 
proved  by  the  plaintiffs  was  a  contract  between  vendors  and  pur- 
chaser. The  objections  which  have  been  relied  on  founded  on  this 
variance  were    rightly  overruled,  in  our  opinion,  by  the  learned 

(«)    12  Q.B.D.,  p.  485.  (/)  22  Oh.  D.  618. 

(ff)  21Q.B.D.862. 
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judge.      They  would   be   folly  met  by  an   amendment  of  the  f.c. 

particnlarB.     The  defendant  conld  not  have  been  misled,  and  no  iggQ 

application  wks  made  for  a  postponement  of  the  trial  on  that       h^uvo 
ground.    The  contract  treated  as  one  of  sale  did  not  require  that  v. 

any  specific  share  should  be  sold  or  appropriated  to  the  defendant.  ' 

It  would  be  sufficient  if  the  plaintiffs  were  ready  and  willing  to  SigMoiham^CJ, 
deliTer  any  of  the  specified  scrip  upon  payment  of  the  price  at  the 
due  date,  and  it  does  not  appear  that  the  plaintiffs  were  not  prepared 
to  fulfil  their  contract  in  this  respect. 

A  farther  objection  was  taken  for  the  defendant  that  the  docu- 
ment put  in  evidence  in  support  of  the  plaintiffs*  claim  was  not 
stamped  in  accordance  with  ''  The  Stamp  Duties  Act  1879."  This 
objection  raises  an  important  and  frequently-recurring  question. 
The  document  had  a  penny  stamp  affixed  to  it.  In  form  it  was  a 
bought  note,  signed  by  the  defendant  as  purchaser  of  the  shares. 
In  substance  it  was  a  contract  of  sale,  by  which,  amongst  other 
terms,  it  was  agreed  that  the  purchaser  should  pay  lOL  of  the 
purchase  money  forthwith,  and  the  balance,  272.  10«.  Od.,  at  any 
time  on  or  before  the  19th  day  of  August  1888,  and  that  the 
vendors  should  deliyer  scrip  on  payment.  It  was  contended  that 
the  purchaser's  promise  to  pay — ^for  the  breach  of  which  the 
plamtiflb  brought  their  action — ^was  a  promissory  note  within  the 
meaning  of  sec.  51  (1)  of  '*  The  Stamp  Duties  Act,'*  and  required 
to  be  stamped  with  an  ad  valorem  stamp  of  one  shilling.  I  am  of 
opinion  that  this  objection  was  a  good  one,  and  that  the  instrument 
was  not  admissible  in  evidence  under  sec.  88. 

Sec.  61  (1)  is  in  these  words:  *'  The  term  'promissory  note' 
means  and  includes  any  document  or  writing,  except  a  bank  note, 
containing  a  promise  to  pay  any  sum  of  money."  These  words 
admittedly  extend  the  meaning  of  the  term  promissory  note,  for  the 
purposes  of  the  stamp  law,  to  other  documents  or  writings  containing 
a  promise  to  pay  a  definite  sum  of  money  besides  the  negotiable 
instnunent  to  which  the  term  promissory  note  is  commonly  applied. 
What  are  the  other  documents  or  writings  promising  to  pay  a 
definite  sum  of  money  which  are  liable  under  the  Act  to  an  od 
valorem  duty?  Taking  the  words  of  the  whole  section  in  their 
plain  meaning,  all  documents  or  writings  containing  such  a  promise 
would  be  so  liable,  and  the  liability  is  extended  by  sub-sec.  S  to 
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y*o.         doonmentB  and  writings  contaiiiing  a  promise  to  pay  money  oat  of 
1809         any  particular  fond  or  upon  any  condition  or  contingency. 
Bsaajx^  The  qaestion  of  the  interpretation  of  this  section  has  been  raised 

in  connection  with  yarioas  documents  tendered  in  evidence  in  this 
Gonrt  and  in  the  English  courts.  In  Davies  ▼•  Herbert  {h)  the 
JIyf»MA<w,CV.  Court  was  divided  in  opinion  as  to  whether  a  covenant  for  payment 
of  money  in  a  deed  of  mortgage  of  land  was  distinguishable  firom 
the  mortgage  and  was  liable  to  duty  as  a  promissory  note  under 
sec.  61.  In  Croft  v.  Orimbly  (i)  the  Court  appears  to  have  inclined 
to  the  opinion  that  a  guarantee  was  not  a  promissory  note  within 
the  Stamp  Act.  And  in  the  case  of  The  Federal  Bank  v.  BUgh, 
not  yet  reported,  it  appears  to  have  been  so  held.  It  does  not 
appear  upon  what  ground  Ihese  two  decisions  proceeded.  A 
guarantee  of  a  balance  of  an  account  or  of  an  amount  not  defined 
by  the  terms  of  the  document  would  not  come  within  the  Act.  In 
The  Britieh  India  Steam  Navigation  Company  v.  The  Commii- 
sioneri  of  Inland  Revenue  (k),  an  instrument  purporting  oa  the 
£Btce  of  it  to  be  a  ''  debenture,"  was  held  to  be  chargeable  with  a 
debenture  stamp,  and  not  with  a  promissory  note  stamp.  The 
instrument  in  that  case  was  a  single  instrument,  not  relating  to 
several  distinct  matters.  The  only  question  was  with  which  of  two 
stamps  it  was  chargeable,  and  the  decision  of.  the  Court  turned 
upon  what  the  dominant  and  substantial  effect  of  the  instrument 
was.  Two  members  of  the  Court,  Ghrove,  J.,  and  Lindley,  J., 
expressed  the  opinion  that  if  the  question  had  been  whether  the 
document  should  be  stamped  as  a  promissory  note  or  not  stamped 
at  all,  there  would  be  no  answer  to  the  suggestion  that  it  would  be 
chargeable  with  duty  as  a  promissory  note.  The  same  distinction 
was  relied  on  by  one  member  of  the  Court  in  the  recent  case  of  The 
Mortgage  Ineurance  Corporation  Limited  v.  The  Commiseioners  of 
Inland  Revenue  (I),  confirmed  on  appeal  (m),  where  it  was  held 
that  an  instrument  headed  ''  Policy  of  Insurance,''  containing  a 
promise  to  pay  a  definite  sum  of  money  at  a  future  date,  coupled 
with  a  proviso  promising  to  pay  the  surrender  value  at  any  inter- 
mediate time,  was  liable  to  an  agreement  stamp,  and  was  not 

(A)  liy.L.R.  386.  (0   20  Q.B.D.,  p.  646. 

(•)   6  A.L.T.,  p.  89.  (m)  SI  Q.B.D.,  p.  858. 

(k)  7  Q.B.D.,  p.  L65. 
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diaigeable  with  stamp  duty  as  a  promissory  note.    Pollock,  B.,  f.o. 

0aid  at  p.  650 :  **  I  would  first  observe  that  we  have  not  here  to  isso 

oonsider  whether  any  duty  is  payable  at  all,  whether  this  is  a  pro-      hiotijho 

missoxv  note  or  nothing,  but  we  have  to  consider  an  alternative  v. 

mt-     •       Todd. 
proposition,  whether  it  is  a  promissory  note  or  an  agreement.    The  

distinotion,  as  was  pointed  out  in  the  two  cases  which  have  been  ^^*^*'**^"''^'^' 
died,  becomes  important  in  considering  together  the  provisions  of 
the  Act  with  respect  to  agreements  and  promissory  notes,  and  the 
known  usage  with  reference  to  those  instruments."  This  distinction 
must  not  be  overlooked  in  construing  the  Victorian  Act  and  the 
sereral  cases  arising  under  it.  ''  Agreements  "  are  not  chargeable 
with  stamp  duty  under  our  law.  The  instrument  now  under  con- 
sideration, if  it  is  not  chargeable  with  duty  as  a  promissory  note, 
is  not  chai^eable  at  aU.  The  distinction  thus  relied  on  in  both 
these  English  cases  was  abandoned  at  the  last  stage  of  the  later 
ease.  The  Master  of  the  Bolls  based  his  judgment  upon  the  ground 
that  the  policy  contained  stipulations  for  the  payment  of  a  sum 
Ukdefined,  and  was  not  therefore  a  promissory  note  within  the  Act: 
See  pages  856-6.  The  other  members  of  the  Court,  Lindley,  L.  J., 
snd  Bowen,  L.J.,  avowed  the  belief  that  some  limitation  must  be 
found  and  placed  upon  the  language  of  the  section,  and  they  held 
that  the  words  "  containing  a  promise  to  pay  "  must  be  meant  to 
q>ply  to  documents  the  contents  of  which  consist  substantially  of 
a  promise  to  pay  a  definite  sum  of  money  and  of  nothing  else :  See 
pages  867-8.  This  latter  opinion  appears  to  have  been  formed 
without  reference  to  other  provisions  of  the  Act,  which  cannot  be 
left  out  of  consideration  in  determining  the  meaning  of  tiiie 
49th  section  of  the  English  Act  corresponding  with  the  5lBt  section 
of  the  Yictorian  Act.  Stamp  duty  is  payable  on  "  instruments  "  : 
Sec.  8  and  the  1st  schedule  of  "  The  Stamp  DuHes  Act  1879." 
The  term  ''instrument"  means  and  includes  ''every  written 
doemnent"  (sec.  2).  By  sec.  29  (2)  if  more  than  one  instrument 
be  written  upon  the  same  piece  of  material,  every  one  of  such 
instnunents  is  to  be  separately  and  distinctly  stamped  with  the  duty 
with  which  it  is  chargeable.  And  by  sec.  80,  except  where  express 
provision  to  the  contrary  is  made  by  this  or  any  other  Act  (sub- 
ico.  1),  an  instrument  containing  or  relating  to  several  distinct 
matters  is  to  be  separately  and  distinctly  charged  as  if  it  were 
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y«o«         a  separate  inatroment  with  duty  in  respect  of  each  of  such  matters. 

3899  If  the  parties  to  a  document  containing  a  promise  to  pay  a  definite 
snm  of  money  could,  by  including  other  stipulations  of  the  same 
or  of  another  agreement  in  the  same  document,  whether  such 
Btq>ulations  were  liable  to  stamp  duty  or  not,  escape  the  obligation 
BifMaihmm^C^  ^  p^^  ^^^^  ^^  ^  promissory  note  within  the  meaning  of  the  Act, 
the  distinct  intention  of  the  Legislature  could  be  easily  evaded, 
to  the  detriment  of  the  public  reyenue,  under  both  the  English 
and  the  Victorian  Acts. 

In  most  of  the  cases  which  haye  been  cited  in  argument  a 
desire  on  the  part  of  courts  to  prevent  inconyenienoe  and  uncer- 
tainty in  the  administration  of  the  Stamp  Duties  law  is  more  or 
less  observable.  The  desire  is  a  natural  one,  but  I  take  leave  to 
doubt  if  it  be  admissible  for  the  purpose  of  influencing  judicial 
opinion  in  the  interpretation  of  terms  in  an  Act  of  Parliament  not 
ambiguous  on  their  face.  The  uncertainty  was  anticipated  by  the 
Legislature ;  commercial  convenience  was  consulted,  and  &cilitieB 
for  determining  doubts  in  all  cases  have  been  provided  by  means 
of  an  application  to  the  Comptroller  of  Stamps,  whose  opinion,  to 
be  denoted  by  a  particular  stamp,  as  to  whether  a  particular 
instrument  is  chargeable  with  any  duty  and  with  what  amount  of 
duty  it  is  chargeable,  makes  the  instrument*  admissible  in  evidence 
and  available  for  all  purposes :  See  sec.  40.  The  assessment  of 
the  Comptroller  of  Stamps  may  be  appealed  against,  and  the 
opinion  of  this  Court  may  be  had  by  persons  dissatisfied  with  the 
assessment :  Sec.  41.  In  view  of  these  provisions  I  think  that 
we  ought  to  apply  the  terms  of  the  51st  section  according  to  their 
plain  meaning,  and  without  the  addition  of  an  arbitrary  limitation 
to  the  facts  of  each  case.  The  document  or  instrument  now  in 
question  is  a  document  or  instrument  containing  a  promise  to  pay 
a  sum,  that  is,  a  definite  sum,  of  money.  The  plaintiffs'  action  is 
founded  on  this  promise,  and  the  plaintiffs  have  to  put  the  docu- 
ment in  evidence  and  to  rely  upon  this  part  of  it  to  prove  their 
case.  And  as  the  document  is  insufiSciently  stamped  as  a  promis- 
sory note,  I  think  that  it  is  not  duly  stamped,  and  could  not  be  given 
in  evidence. 

I  am  therefore  of  opinion  that  upon  the  last  ground  of  appeal 
the  defendant  below  is  entitled  to  judgment  upon  the  appeal  with 
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costs.    But  as  my  learned  brothers  are  of  a  contrary  opinion  npon  f.o. 

this  ground,  the  appeal  will  be  dismissed  with  costs.  j^ 

"HlCKLLSQ 

The  judgment  of  Ebbfebd  and  a'Beoeett,  JJ.,  was  read  by  _  v. 
i'BEGKBTTy  J.  We  consider  that  the  document  contained  a  promise  to 
pay  a  sum  of  money ;  but  we  do  not  consider  that  it  is  therefore  a 
promiflsory  note  within  the  meaning  of  Part  Y •  of  the  Act.  The  words 
of  seo.  51,  defining  a  promissory  note,  are  large  enough  to  include  any 
instroment  containing  such  a  proinise ;  but  the  courts  in  England 
and  judges  of  our  own  Court  (in  several  cases  in  which  an  objection 
similar  to  the  present  was  unsuccessfolly  raised)  have  decided  that 
tile  intention  of  the  Legislature,  as  evidenced  by  other  parts  of  the 
Act^  requires  some  restriction,  to  be  put  upon  this  generality  of 
expression.  Scarcely  any  contract  would  escape  taxation  as  a  pro- 
missory note  H  full  effect  were  given  to  the  words  of  sec.  51.  The 
leaaons  for  not  giving  them  their  fall  effect  hate  been  so  often  and 
so  ably  stated  that  they  need  not  be  repeated  in  our  own  words* 
We  will  merely  refer  to  the  judgments  which  we  adopt  as  the  basis 
of  our  present  decision.  In  The  Mortgage  Insurance  Corporation 
UmUed  r.  Commisaioners  of  Inland  Revenue  (n),  Lord  Justice 
Lindley  observes  at  p.  866 :  **  What,  then,  is  the  meaning  of  the 
lords  in  sub-sec.  1 :  *  any  document  containing  a  promise  to  pay  any 
som  of  money '  ?  It  has  been  pointed  out  by  everyone  who  has  had 
to  oonstrue  the  section  that  those  words  cannot  receive  a  literal 
meaniDg,  for  if  they  did,  all  sorts  of  documents  as  to  which  it  would 
be  abcard  to  suppose  that  they  would  be  treated  for  any  purpose  as 
pramissory  notes — such  as  bonds,  mortgages,  etc.,  which  contain  a 
promise  to  pay — ^would  have  to  be  stamped  as  promissory  notes.  To 
make  the  section  intelligible,  some  rational  limitation  must  be 
placed  upon  the  words,  but  the  difficulty  is  to  know  what  limitation. 
The  section  speaks  of  a  document  containing  a  promise  to  pay  a  sum 
of  money.  In  my  opinion  that  means  a  definite  sum  of  money,  not 
a  fluctuating  or  unascertained  sum,  and  I  also  think  that '  containing 
a  promise  to  pay '  must  mean  that  that  is  the  substance  of  the 
document,  the  whole  contents;  it  cannot  mean  containing  a  promise 
to  pay,  forming  one  of  a  number  of  stipulations.  If  the  instrument 
b  not  merely  a  promise  to  pay,  but  contains  a  promise  to  pay  in 

(•)  21  Q.B.D.  852. 
T.L.R.,VoLXy.  L 
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oonneotion  with  a  number  of  other  stipalationBy  then  I  think  it  is 
not  a  promissory  note  within  the  meaning  of  the  section.  Unless 
some  restriction  of  that  kind  is  placed  npon  the  words  of  sec.  49, 
they  would  include  eyery  document  containing  a  promise  to  pay." 

Lord  Justice  Bowen  says :  **  The  question  is  whether  the 
document  before  us  is  a  promissory  note  within  the  meaning  of 
sec.  49  of  the  '  Stamp  Act  1870.'  •  It  is  clear  that  it  is  not  a  pro- 
missory note  at  common  law;  but  we  must  go  further,  and  consider 
whether  it  comes  within  the  special  definition  or  interpretation 
placed  upon  that  term  by  sec.  49.  Now  the  first  clause  of  sec.  49 
provides  that  'the  term  ''promissory  note"  means  and  includes 
any  document  or  writing  (except  a  bank  note)  containing  a  promise 
to  pay  any  sum  of  money.'  Most  commercial  documents  contain 
either  expressly  or  by  implication  a  promise  to  pay  a  sum  of  money, 
but  they  may  contain  a  great  deal  besides,  and  it  cannot  be  con- 
tended that  all  such  documents  are  promissory  notes  within  the 
meaning  of  the  section.  It  would  sweep  into  the  term  '  promissory 
note '  documents  which  are  as  unlike  promissory  notes  as  can  be, 
and  which  contain  nous  of  the  elements  of  promissory  notes  properly 
understood.  Some  limitation  must  be  found  for  the  words.  In  my 
opinion  the  true  interpretation  is  that  they  are  meant  to  include 
documents  the  contents  of  which  consist  substantially  of  a  promise 
to  pay  a  definite  sum  of  money,  and  of  nothing  else.  If  that 
meaning  is  placed  upon  the  words,  the  language  becomes 
intelligible,  and  the  section  is  workable." 

We  are  prepared  to  accept  the  definitions  contained  in  these 
judgments  as  guides  to  the  construction  of  the  same  words  in  our 
own  Act,  and  therefore  consider  the  respondents  entitled  to  succeed 
on  both  branches  of  their  case. 

Appeal  cUsmissed  with  coiti. 


Solicitor  for  appellant :  H.  Grave. 

Solicitors  for  respondents  :  Pavey,  Wilson  <t  Cohen. 


w.  u.  M. 
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ELLIS  V.  BOUBKE.  F.O. 

«  n§  Licmrimg  Aial  1885  "  (ifo.  867),  m.  50, 98, 141, 148— '<  Th9  Ucnmng  Amendmeni  1889 

Afii  1887  "  (iTo.  949X  «t.  16,  4»--Tkird  off^tute  of  Sunday  tradm^-^wiidution  ^^^h  18, 19. 
Iff  lAeennrng  Comri — Foify^Uure  qflieente — Ii^ormation — Form  of — Evidence —  """"" 

Okj^^ion  oi  to  comUiMlioH  of  Court  tttkon  at  trial, 

A  Ooart  cannot  be  called  upon  at  the  trial  to  hear  and  determine  an  objection 
ttken  as  to  its  dne  and  proper  constitution  as  a  Gonrt. 

An  information  laid  before  the  Licensing  Court,  and  witnessed  by  the  Clerk  of 
tiis  Court,  is  snfficientlj  laid  within  the  meaning  of  sec.  16  of  Act  No.  949. 

The  Lioensing  Conrt  has  no  jurisdiction  under  sec  48  of  Act  No.  948  to  hear  a 
tlnid  offenoe  for  Sunday  trading. 

Under  see.  48  of  Act  No.  949,  upon  the  oonyiction  of  a  person  of  a  third  offence 
for  Sunday  trading,  the  license  becomes  forfeited  by  operation  of  law,  and  no  further 
or  other  proceedings  or  determination  by  the  Court  is  necessary. 


Sfeciad  Case  stated  under  sec.  42  of  Act  No.  867  for  the 
opimon  of  the  Fall  Court. 

This  iiras  a  special  case  stated  by  the  Licensing  Court  for  the 
opinion  of  the  Full  Court.  The  defendant,  Michael  Bourke,  was 
dittged  before  the  Licensing  Court  with  the  offence  of  selling 
liquor  on  Sunday,  and  this  being  the  third  offence,  the  Court 
ordered  his  license  to  be  forfeited.  The  informant  was  Lispector 
Ellis,  an  inspector  of  the  metropolitan  licensing  district.  The 
defendant  was  Michael  Bourke,  the  licensee  of  Nicholls's  Hotel,  in 
Eiog  Street,  Melbourne.  The  information  was  signed  by  Inspector 
Ellis,  and  was  stated  to  haye  been  taken  and  sworn  before  the 
Lioensing  Goort  for  the  St.  James's  licensing  district  at  Melbourne, 
befim  Judge  Hickman  Molesworth,  and  it  was  witnessed  by 
J.  Keogh,  Clerk  of  the  Court.  On  that  information  a  summons 
WIS  issued  by  Mr.  Keogh,  as  Clerk  of  the  Court,  requiring 
Mr.  Bourke  to  appear  at  the  Metropolitan  Licensing  Court,  and 
d&ow  cause  why  his  license  for  the  hotel  should  not  be  forfeited, 
md  why  he  should  not  be  dealt  with  according  to  law.  The 
sommons  was  heard  before  Judge  Molesworth  as  chairman,  and 
Mr.  B.  W.  Shadforth  and  Mr.  C.  A.  D.  Pasco  as  police  magistrates 
oonstituting  the  Metropolitan  Licensing  Court.  The  Licensing 
Court  held  that  the  offence  was  proved,  and  made  an  order  forfeiting 
the  license.     The  defendant  proposed  to  give  evidence  to  show  that 

La 
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F.o.  Messrs.  Shadforth  and  Pasoo  were  not  police  magistrates  within 

{^  the  meaning  of  the  Licensing  Act,  and,  therefore,  that  the  Court 

^ —  was  not  properly  constituted ;  bat  the  Licensing  Court  refdsed  to 

•.  receiye  any  evidence  on  that  point.     The  following  questions  of 

law  were  raised  during  the  hearing  of  the  case  in  the  Licensing 
Court : — (1)  That  the  Court  as  then  constituted  is  not  a  Licensing 
Court  for  the  metropolitan  licensing  district.  (2)  Assuming  the 
Court  as  then  constituted  to  be  the  Licensing  Court  for  the  district, 
it  has  no  jurisdiction  to  entertain  the  summons  for  the  third  offence. 
(8)  The  first  conviction  set  out  in  the  information  was  before  the 
passing  of  the  Act  No.  949,  and  sec.  48  of  that  Act  does  not  keep 
alive  a  conviction  under  the  Act  857.  (This  objection  was 
abandoned  during  the  argument.)  (4)  The  information  was  not 
taken  before  the  Clerk  of  the  Licensing  Court,  as  required  by  sec. 
16  of  the  Act  949.  (6)  That  a  conviction  dated  I8th  January  1887 
was  bad,  inasmuch  as  the  Licensing  Court  had  no  jurisdiction  to 
convict,  as  the  cas^  was  not  within  the  Act  No.  867,  sec.  50, 
sub-sec.  4.  The  Licensing  Court  overruled  these  objections,  and 
forfeited  the  license,  but  at  the  request  of  the  defendant  stated  a 
case  for  the  opinion  of  the  Supreme  Court  as  to  whether  their 
opinion  was  erroneous  in  point  of  law. 


Hood  for  the  complainant — The  first  objection  is  one  taken  as 
to  the  constitution  of  the  Licensing  Court :  the  Licensing  Court 
refuse4  to  hear  and  determine  the  question  whether  it  was  properly 
constituted  or  not,  and  rejected  evidence  tendered  for  that  purpose. 
If  the  defendant  desired  to  test  this  question,  the  proper  remedy 
would  have  been  by  a  writ  of  quo  warra/nio\  no  Court  can  be 
asked  to  adjudicate  as  to  its  constitution,  the  very  question  suggests 
and  admits  that  it  is  a  Court.  No  precedent  can  be  found  for  such 
a  course.  A  party  may  plead  as  to  the  jurisdiction  of  the  Court 
to  show  that  the  subject  matter  of  the  action  is  out  of  the  juris- 
diction of  the  Court :  Spooner  v.  Jvddow  (a) ;  Archbold's  Crown 
Practice,  115 ;  Coles'  Criminal  Information,  pp.  188,  158.  The 
second  objection  turns  upon  the  construction  of  sec.  48  of  Act 

(a)  6  Moo.  P.C.  267. 
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No.  949  (b),  and  sec.  60  of  Act  No.  867  (c).  Sub-sec.  4  of  sec.  60 
has  been  repealed  by  the  Amending  Act  No.  949,  bat  it  is 
sabmitted  that  the  Licensing  Court  had  exclusiye  jurisdiction 
to  hear  this  case  by  yirtue  of  the  provisions  of  sub-sec.  8, 
and  ihaty  therefore,  the  repeal  of  sub-sec.  4  does  not  affect  its 
jurisdiction. 

[HioiMBOTHAM,  G.J.  The  justices  had  exclusive  jurisdiction 
over  the  first  and  second  offences,  had  they  not  ?] 

That  is  doubtful,  for  by  sub-sec.  4,  inasmuch  as  the  penalties 
would  "  ultimately  involve  "  forfeiture,  the  Licensing  Court  would 
have  to  hear  the  charges.  All  cases  concerning  forfeiture  must  be 
dealt  with  by  the  Licensing  Court,  and  as  this  third  offence 
concerns  forfeiture  it  should  be  dealt  with  by  that  Court.  If  the 
third  offence  be  tried  by  magistrates,  they  can  impose  no  penalty, 
because  no  penalty  attaches  to  the  third  offence.  As  to  the 
fourth  question,  the  information  has  been  taken  from  the  form 
given  in  the  schedule  to  Act  No.  949.     Sec.  16  of  Act  949  {d) 


P.O. 
1889 
Ellis 

9. 

BoimsB. 


(&)  "860.48.  Every  licensed  person  on 
niiofle  licensed  premises  any  sale,  or  barter 
0^  or  traffic  in,  liqnor  takes  place,  or  on 
which  any  liquor  is  drank,  on  Sunday, 
eiospt  by  lodgers  in  snch  bouse,  or  bond 
fid§  trayeners,  sball,  for  a  first  offence, 
he  liable  to  a  penalty  of  not  less  tban  21, 
nor  exceeding  10/.;  for  a  second  offence 
ihsll  be  liable  to  a  penalty  of  not  less  than 
101,  nor  exceeding  201.;  and  for  a  tbird 
offence  shaUyOn  conviction  thereof,  forfeit 
lus  Uoense,  and  shall  also,  in  the  case  of  a 
fliird,  as  weU  as  any  subsequent  offence, 
hefiable  to  be  declared  a  disqualified  per- 
m  by  the  Licensing  Court  for  a  period 
not  exceeding  one  year." 

(0)  "Sec  60.  Every  Licensing  Court  shall 
have  exclusive  jurisdiction  to  hear  and  de- 
tflrmine  all  cases  arising  in  or  concerning 
say  of  the  following  matters,  and  the 
deeUon  of  such  Court  shall  be  conclusive 
tiMreon,  namely:— (1)  The  granting  or 
NMog  of  an  licenses  authorised  to  be 
uned  under  the  provisions  of  this  Act 
■ftve  as  hereinafter  provided.  (2)  The 
nfnnl  of  a  renewal  of  any  license  for 
■By  of  the  causes  allowed  by  this  Act. 


(S)  The  revocation,  forfeiture  or  cancella- 
tion of  any  of  such  licenses  for  any  of  the 
causes  allowed  by  this  Act.  (4)  The 
impodtion  of  penalties  authorised  by  tliis 
Act  for  offences  involving  ultimately  the 
forfeiture  of  any  license  levying  and 
enforcing  the  same  by  distress  and  impri- 
sonment, and  the  Licensing  Court  in  its 
discretion  may  at  one  and  the  same  time 
make  the  several  orders  for  imposing  the 
penalty.  ...  (5)  The  disqualification 
of  licensed  persons  and  of  licensed  premises 
for  causes  allowed  by  this  Act.*' 

(d)  **  Sec  16.  If  an  information  in  writ- 
ing, whether  substantiated  on  oath  or  not, 
be  laid  before  the  Clerk  of  the  Licensing 
Court  for  any  district  that  any  person  has 
committed,  or  is  suspected  to  have  com- 
mitted, within  the  jurisdiction  of  such 
Court,  any  offence  against  the  principal 
Act,  or  any  Act  for  the  time  being  in 
force  amending  it  which  such  Court  has 
jurisdiction  to  hear  and  determine,  such 
derk  shall  issue  a  summons  under  the 
seal  of  the  Court  in  the  form  in  the  first 
schedule  hereto.'' 
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F.o.         is  an  enabling  seotiony  and  its   provisions   are   not  mandatoiy. 

1889         The   information   purports    to    be    laid   before    the    Conrt,  and 

£^         is  witnessed  by  the  the  Clerk  of  the  Conrt,  and  that  is  snffieieni 

V.  The  defendant  appeared,  and  being  once  before  the  Court,  he  oould 

be  proceeded  against :    Reg.  y.   Hughes  («).      If  there  be  any 

informality,  it  will  not  affect  the  validity  of  the  conviction,  as 

sec.  143  of  Act  No.  867  specially  provides  for  such  cases  (/).    As 

to  the  fifth  objection,  the  first  offence  was  tried  by  the  Licensing 

Court  before  the  repeal  of  sub-sec.  4,  and  under  the  provisions  of 

that  section,   inasmuch  as    the    penalty  **  ultimately  involved" 

forfeiture,  the  Licensing    Court  was  the  only  Court  that  had 

jurisdiction  to  entertain  it. 


Smyth  (with  him  Madden)  for  the  defendant — The  magistrates 
were  improperly  appointed,  and,  therefore,  the  Court  was  not 
constituted  according  to  the  provisions  of  the  Act.  The  magistrates 
had  retired  from  their  duties,  and  when  (Called  upon  to  sit  on  the 
Licensing  Bench  they  were  not  re-appointed.  The  due  appointment 
of  the  members  of  the  Court  is  a  condition  precedent  to  its  juris- 
diction. As  to  the  second  objection,  there  can  be  no  doubt  that 
since  the  repeal  of  sub-sec.  4  of  sec.  60  of  Act  No.  867,  the  Court 
of  Petty  Sessions  has  to  deal  with  the  first  and  second  offences 
under  sec.  48  of  Act  No.  949,  and  there  is  no  distinction  whatsoever 
between  the  third  offence  and  the  previous  offences,  except  that 
there  is  no  penalty  attached  to  the  third.  The  Court  that  deals 
with  the  first  and  second  should  deal  with  the  third  offence.  Sec. 
141  of  Act  No.  867  provides  that  all  offences,  except  those  otherwise 
provided  for  in  the  Act,  are  to  be  dealt  with  by  the  Court  of  Petty 


(«)  4  Q.B.D.  614.  same  was  made  for  an  offence  agabffc 

(/)  "  Sec.  148.    No  conyiction  or  war-  some  provision  of  this  Act  within  the 

rant  for  enforcing  the  same,  or  any  other  jurisdiction  of  the  Licensing  Conrt  who 

process  or  proceeding  under  this  Act»  shall  made  or  signed  the  same,  and  provided 

he  held  insufficient  or  invalid  by  reason  that  there    is    evidence   to  prove  saeh 

of  any  variance  between  the  information  offence,  and  that  it  can  be  onderatood 

and  the  conviction  if  substantially  for  the  horn  such  conviction,  warrant,  or  process 

same  offence,  or  by  reason  of  any  other  that  the  appropriate  penalty  or  punish- 

defect  in  form  or  substance,  provided  it  ment  for  such  offence  was  intended  to  he 

can  be  understood  from  such  conviction,  thereby  acyudged." 
warrant,  process,  or  proceeding  that  the 
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SesdonB  (g).    Sec.  60  of  Act  No.  857  contained  all  the  exceptions         ^•c* 
referred  to  in  sec.  141,  and  now  that  sub-sec.  4  has  been  repealed,  1889 

the  Licensing   Court   has  exclusive   jurisdiction    only  in  cases         ^^ 
ocmeeming  forfeiture,  revocation  or  disqualification,  and  not  for  «« 

«flfeno6s.  Where  some  act  remains  to  be  done  between  the 
ttmvietion  and  the  forfeiture — ^for  instance,  where  the  defendant  is 
only  ''liable"  to  have  his  license  forfeited — then  no  doubt  the 
looensing  Court  has  to  deal  with  the  forfeiture.  Under  sec.  48 
there  is  no  discretionary  power  left,  the  forfeiture  of  the  license 
follows  as,  of  course,  upon  the  third  conviction.  The  Legislature 
never  intended  to  take  away  a  person's  right  of  appeal,  and  if  the 
third  offence  be  tried  by  justices  he  could  appeal,  but  if  tried  by 
the  Licensing  Court  he  had  no  appeal.  Sec.  117  of  Act  No.  867 
provides  that  a  person  guilty  of  an  offence  thereunder  shall  **  be 
liable  to  have  his  license  forfeited,"  and  that  matter  would  be  one 
eoming  within  the  provisions  of  sub-sec.  8  of  sec.  60.  It  may  be 
that  the  Licensing  Court  should  declare  the  license  forfeited  after 
the  third  offence  under  sec.  48,  but  they  cannot  deal  with  the  charge 
itself.  Sec.  61  of  Act  867  enables  the  Court  to  call  upon  parties 
affected  by  its  decision  to  appear  before  it  and  show  cause.  By 
sees.  96  and  108  a  license  becomes  forfeited  ipso  facto.  As  to  the 
fourth  objection,  sec.  16  of  Act  No.  949  must  be  strictly  complied 
with.  The  information  must  be  in  writing,  and  must  be  laid  before 
the  Clerk  of  the  Court.  This  is  a  condition  precedent,  and  the 
foundation  of  the  jurisdiction  of  the  Court  to  hear  the  charge. 
The  defect  being  one  which  affects  the  foundation  of  the  jurisdiction, 
does  not  come  within  sec.  148.  The  schedule  cannot  overrule  the 
enaeting  words  of  the  section. 


(f)  "See.  141.     Erery  offence  under  that,  except   as  in  this  Act  otherwise 

this  Act  ihaU,  sare  as  herdnhefore  other-  expressly   provided,    certain   complaints 

wise  pronded,  he  prosecuted,  and  ereiy  shall  be  heard  and  determined  by  two  or 

yalty  tnd  forftitare  shall,  save  as  here-  more   justices   of  the   peace  in   Petty 

Inhefore  otherwise  provided,  be  recovered  Sessions,  or  by  s  police  magistrate  for 

and  enforoed,  and  every  order  of  justices  the  time  being  empowered  by  law  to  do 

erajnstifle  under  this  Act  shall  be  enforced  alone  any  act  authorised  to  be  done  by 

in  manntt  provided  as  to  procedure  in  more  than  one  justice,  and  sitting  alone 


r  jorisdiction  by  any  Act  for  the    or  with  others  at  some  court  or  other 
time  being  in  force  relating  to  procedure    place.    •    .    /' 
before  justioes  of  the  peace;   provided 
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'•0*  Moule  (by  penoisdion  of  the  Conrt)  in  reply — ^EfiSoot  must  be 

1880  given  to  the  words  of  see.  60,  which  provides  that  ''all"  cases 

Ellu         affecting  the  forfeiture  of  a  license  are  to  be  dealt  with  by  the 
0-  Licensing  Court.     The  mere  fact  of  there  being  some  sections 

applicable  to  sub- sec.  8  of  that  section  does  not  exhaust  its  general 
application.  By  sec.  48  of  No.  949  the  third  offence  causes  the 
forfeiture  of  license  and  also  renders  it  liable  to  be  disqualified ; 
that  necessarily  implies  some  consideration  on  the  part  of  the 
Licensing  Court,  and  if  the  Court  has  to  exercise  its  discretion 
as  to  disqualiflcation  it  ought  certainly  to  have  the  &ots  of  the 
specific  charge  before  it,  and  to  hear  the  evidence,  as  the  mere 
production  and  proof  of  three  convictions  cannot  enable  the  Court  to 
discriminate  as  to  the  circumstances  of  the  case.  Sec.  142  provides 
a  means  for  calling  upon  the  owner  of  the  premises  to  show  cause, 
and  this  is  after  the  conviction  and  forfeiture ;  now,  if  the  magistrates 
are  first  to  hear  the  charge  and  the  Licensing  Court  are  then  to  proceed 
and  forfeit  the  license,  it  seems  an  unnecessazy  course  to  have 
to  pursue  to  afterwards  call  upon  the  owner  to  appear  and  show 
cause.  The  simple  course  of  procedure  would  be  for  the  Licensing 
Court  to  hear  the  charge,  and  then  call  upon  the  owner  to  show 
cause  why  other  measures  should  not  be  adopted.  The  case  which 
affects  or  concerns  the  forfeiture  is  the  third  charge,  and  this  should 
therefore  be  heard  by  the  Licensing  Court.  The  information  was 
correctly  laid  before  the  Court,  and  being  witnessed  by  the  Clerk  of 
the  Court  it  clearly  complies  with  the  requirements  of  sec.  16. 
The  Clerk  of  the  Court  is  the  representative  of  the  Court,  and  there 
can  be  no  defect  in  laying  the  information  directly  before  the  Court. 

HiaiMBOTHAM,  C.J.  This  is  an  appeal  from  the  Licensing 
Court  of  the  metropolitan  district,  brought  under  sec.  42  of  Act 
No.  857.  The  information  was  laid  and  the  summons  issued  against 
the  licensee  of  an  hotel  requiring  him  to  answer  the  charge  of 
having  committed  a  third  offence  against  sec.  48  of  Act  No.  949. 
[His  Honor  read  the  section.]  The  Licensing  Court  entertained 
this  information  and  heard  the  evidence  upon  this  third  charge,  and 
it  determined  that  the  offence  as  stated  in  the  information  and 
summons  was  proved,  and  it  thereupon  adjudged  that  the 
defendant  be  convicted  thereof,  and   further  adjudged  that  hia 
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lioenm  be  forfeited,  and  ordered    the  defendant  to  pay  costs.  '•o. 

The  defendant    upon    the    hearing  of   that    information    raised  1889 

eertain  objections  on   points  of  law  which  the  Court  overruled         ^7^ 
as  affording,  in  its  opinion,  no  answer,  to  the  information,  and  •• 

ttieienpon  the  Coort  stated  those  objections  in  a  case  on  appeal  ' 

for  this  Court  to  determine.  There  were  five  objections  taken ;  '°*^**^^*^^'^'^' 
one  of  them  has  been  abandoned  in  argument ;  the  first  and  fourth 
objections  stand  on  separate  grounds.  The  second  and  fifth 
objections,  which  raise  a  most  important  and  very  difficult  point  to 
be  determined,  may  be  considered  together.  The  first  objection 
was  that  the  Licensing  Court  as  constituted  at  the  hearing  of  this 
infoimation  was  not  a  Licensing  Court  for  the  metropolitan  licensing 
district.  The  constituent  members  of  the  Court  for  the  metro- 
politan district  are  to  be  a  County  Court  judge  and  two  police 
magistrates.  The  defendant  proposed  to  call  evidence  for  the 
purpose  of  proving  that  two  members  of  the  Court  who  were 
admitted  to  have  been  police  magistrates  at  a  former  time  had  not 
been  re-appointed  police  magistrates,  and  were  therefore  not 
qualified  to  act  as  members  of  the  Licensing  Court.  The  Licensing 
Court  rejected  that  evidence,  and  we  think  that  they  properly  rejected 
it  The  argument  which  has  been  presented  to  us  on  this  point 
is  one  for  which  no  precedent  has  been  cited,  and  for  which  I 
think  it  would  be  very  difficult  to  find  a  precedent.  It  has  been 
eontended  that  an  application  may  be  made  to  the  Court  which  the 
Court  is  bound  to  entertain  for  the  purpose  of  hearing  evidence  to 
enable  that  Court  to  determine  that  it  is  not  a  Court  at  all.  The 
very  objection  assumes  the  existence  of  the  Court,  and  yet  it  is 
proposed  to  that  Court  that  it  should  determine  that  it  is  not  a 
Court.  The  instances  which  have  been  referred  to  appear  to  be 
wholly  inapplicable.  It  is  undoubtedly  open  to  litigants  to  object 
to  the  jurisdiction  of  the  Court  before  which  they  may  be  brought. 
In  the  civil  jurisdiction  of  the  superior  courts  that  objection  must 
be  taken  by  plea ;  but  it  is  an  objection  which  can  be  taken  because 
it  is  one  which  assumes  the  proper  constitution  of  the  Court  itself. 
The  objection  is  founded  in  such  a  case  upon  this  ground,  that 
although  the  Court  is  a  properly  constituted  Court  it  has  no  juris- 
diction to  try  the  particular  question  which  has  been  brought  under 
ita  notice.     That  question  is  one  which  it  is  proper  and  necessary 


Digitized  by 


Google 


170  SUPREME  COURT :  VICTORIA.  [V.  L.  R. 

F.o.  for  the  Court  to  determine.    Clearly  inapplicable  it  seemB  to  me  is 

1889  the  instance  which  has  been  referred  to  of  objections  taken  to  the 

^^^         component  parts  of  the  Court.     Objection  is  frequently  taken,  and 

9.  most  properly  taken,  when  there  is  ground  for  it,  to  one  or  more  or 

to  all  the  members  who  constitute  the  Court,  sitting  and  acting,  on 

,^*^  ^ "*'       the  ground  of  interest  or  bias.    It  is  not  only  proper,  but  it  is 

necessary  for  litigants  or  parties  who  are  aware  of  the  existence  of 
that  particular  ground  of  objection  to  take  that  objection  at  the 
outset  of  the  proceedings ;  and  if  they  do  not  take  it,  having 
cognisance  of  its  existence,  then  their  failure  to  take  it  will  be  an 
answer  to  any  subsequent  proceedings  they  may  seek  to  found  upon 
that  objection.  But  that  is  a  notice  or  intimation  properly  given 
to  members  of  the  Court  of  something  of  which  the  members 
themselves  may  be  ignorant.  It  is  not  an  application  to  the  Court 
to  hear  and  try  the  objection.  In  any  case  cited,  or  which  could  be 
cited,  has  a  magistrate  ever  been  asked  to  sit  as  a  member  of  the 
Court  to  determine  whether  he  is  interested  or  not?  If  the 
notice  is  drawn  to  the  fact  of  his  interest  and  he  disregard 
the  fact,  other  and  further  proceedings  may  be  taken.  This  is 
the  first  time  it  has  ever  been  contended  that  a  Court  of  Justice 
may  be  asked  to  hear  evidence  and  to  determine  that  it  is  not  a 
Court. 

The  fourth  objection  in  this  case  was  that  the  information  was 
not  laid  before  the  Clerk  of  the  Licensing  Court  as  required  by  sec. 
16  of  Act  No.  949.  That  section  is  one  which  does  not  relate  to 
the  jurisdiction  of  the  Court.  [His  Honor  read  the  section.]  The 
jurisdiction  of  the  Court  to  bring  parties  before  it  is  created  by 
sec.  61  of  Act  No.  867.  [His  Honor  read  the  section.]  The 
jurisdiction  is  thus  given  to  the  Court,  and  it  has  summoned  the 
parties  before  it  to  deal  with  the  subject  matter  of  the  complaint 
By  sec.  148  of  Act  No.  867  it  is  provided  that —  [His  Honor  read 
the  section.]  The  express  provisions  of  this  Act  correspond  in 
effect  with  those  of  the  general  law  relating  to  the  procedure  before 
justices  of  the  peace  in  this  respect,  and  the  very  salutary  provi- 
sions in  both  Acts  in  cases  under  the  Justtces  of  the  Peace  Act  and 
in  cases  under  this  Act  amount  to  this,  that  no  error  or  defect  in  the 
machinery  by  which  a  party  is  brought  before  the  Court  shall  be 
allowed  to  stop  or  interfere  with  the  exercise  of  the  jurisdiction  of 
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the  Court  in  dealing  wit«h  the  charge  brought  against  the  person         '•<)• 
who  has  been  summoned  and  brought  before  the  Court.    Upon  this  i869 

ground  alone  I  think  that  this  objection  fails.    If  the  information         ^^^ 
were  not  laid  before  the  Clerk  of  the  Licensing  Court,  and  if  that  were  *• 

ft  defect,   and  possibly  a  substantial  defect,   and  if  upon  that  

defective  information  a  summons  be  issued  and  the  defendant  be    ^^""^^ — !!! — .' 

brought  before  the  Court,  then  it  is  the  duty  of  the  Court  not  to 

allow  any  objection  taken  as  to  form  to  interfere  with  the  exercise 

of  its  judicial  duty.    In  my  opinion  the  objection  taken  to  this 

information  is  not  a  valid  objection.    Assuming  it  to  be  essential 

that  the  information  should  be  laid  before  the  Clerk  of  the  Licensing 

Court,  sec.  16  goes  on  to  provide  that  the  summons  is  to  be  in  the 

form  in  the  first  schedule  of  the  Act  No.  944,  and  that  schedule 

redtoB  that  the  information  has  been  laid  before  the  Licensing 

Court.      [His  Honor  read  the  words  of  the  schedule.]     What  is 

the  effect  of  these  words  taken  together  ?    It  is  true  that  the  words 

of  the  body  of  the  Act  have  more  direct  enacting  force  than  the 

form  given  in  the  schedule.    If  there  is  any  conflict,  the  enacting 

terms  must  be  taken  to  have  the  greater  force.    This  provision  of 

sec.  16,  however,  appears  to  have  for  its  object  that  the  information 

ahoold  be  laid  before  the  officer  of  the  Court  who  represents  the 

Court,  and  before  him  because  he  represents  the  Court,  and  in 

that  view  the  words  of  the  section  are  entirely  consistent  with  the 

recital  in  the   schedule  that  the  information  is  laid  before  the 

Licensing  Court  itself.    In  this  case  it  would  appear  that  as  if  to 

avoid  all  possibility  of  doubt  the  information  has  been  laid  before 

the  Licensing  Court,  which  I  should  suppose  was  the  strict  and 

proper  mode  of  laying  it,  and  also  in  the  presence  of  its  officer,  the 

Clerk  of  the  Court.   I  think  the  form  in  this  case  was  in  accordance 

with  the  intention  of  this  section,  which  seems  to  me  to  be  that  the 

information  should  be  laid  before  the  Court,  and  in  directing  that 

it  should  be  laid  before  the  clerk  it  meant  that  it  should  be  laid 

before  the  person  who  represented  the  Court  as  its  officer.   I  think, 

therefore,  on  both  grounds  the  objection  fails :  that  the  objection 

eould  not  be  entertained  at  all  by  the  Licensing  Court,  and  con- 

aeqnently   if   entertained  by  them  they  held  rightly  that  the 

information  laid  in  the  form  in  which  it  was,  was  laid  in  the  manner 

provided  by  the  Act. 
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'•0.  The  second  and  fifth  objections  may  be  taken  together.     [His 

18^  Honor  read  the  objections.]     These  objections  raise  a  point  of  grave 

^^         importance,  and  one  of  very  considerable  difficnlty,  npon  which  we 

••  have  been  greatly  assisted  by  the  close  and  well-reasoned  argument 

presented  by  counsel  at  the  bar.    The  difficulty  arises  from  the 

Btfimhotkam,c.  .  im^j^rtain  effect  produced  by  the  operation  of  the  Amending  Act 
upon  the  terms  of  the  Principal  Act. 

The  question  immediately  arises  upon  the  construction  of  the 
terms  of  sec.  48  of  Act  No.  949.  [His  Honor  read  the  section.] 
These  words  contemplate  a  prosecution  and  conviction  for  a  third 
offence,  and  that  offence  being  the  third  offence  they  also  con- 
template forfeiture  of  the  license  as  being  the  sole  result,  and  the 
necessary  invariable  and  certain  result  of  the  conviction.  Now, 
what  is  the  proper  Court  to  entertain  this  information  and  to 
convict  ?  The  Licensing  Court  has  entertained  this  information 
and  has  convicted  the  defendant  in  this  case,  and  the  question  we 
have  to  decide  is — Was  the  Licensing  Court  the  proper  Court  to  deal 
with  this  charge  and  to  convict  ?  By  the  provisions  of  sec.  60  of 
the  Act  No.  857  the  Licensing  Court  was  to  have  exclusive  juris- 
diction to  hear  and  determine  all  cases  arising  in  or  concerning 
certain  matters.  [His  Honor  read  the  section  and  sub-sections.] 
It  appears  to  have  been  held  without  dispute  that  so  long  as  this 
fourth  sub-section  of  this  section  was  retained  and  remained  in 
force,  the  Licensing  Court  had  jurisdiction  to  entertain  all,  and  had 
exclusive  jurisdiction  to  entertain  and  determine  all  cases  relating 
to  the  imposition  of  penalties  ultimately  involving  the  forfeiture  of 
licenses ;  that  sub-section  was  repealed  by  sec.  46  sub-sec.  7  of  the 
Amending  Act  (No.  949),  passed  in  December  1887. 

The  question  now  arises— What  is  the  jurisdiction  left  in  the 
Licensing  Court  after  the  repeal  of  that  section?  It  has  been 
contended  for  the  complainant  that  the  Licensing  Court  retained 
its  jurisdiction  to  deal  with  all  forfeitures  of  licenses  for  any  of 
the  causes  allowed  by  the  Principal  Act  by  virtue  of  the  third 
sub-section  of  sec.  60,  which  has  not  been  repealed.  We  think 
that  that  contention  is  correct ;  but  we  do  not  think  that  that  power 
retained  in  sub-sec.  8  leaves  in  the  Licensing  Court  the  power  to 
entertain  the  information  for  the  third  offence  under  sec.  48  of  the 
Amending  Act  (No.  949),  or  to  convict  for  that  third  offence,  or  gives 
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to  it  the  power  of  forfeiting  the  license  for  the  third  offence.    We  f.o. 

think  that  the  words  *'  forfeit  his  license"  in  sec.  48  are  the  same  1889 

in  their  legal  effect  as  the  words  **  ipso  facto  forfeit"  occurring  in         ^^^ 
other  sections  of  the  Principal  Act,  e.g.,  in  the  96th  sec.  and  in  sec.  «• 

108.    We  think  that  the  words  "  shall  on  conviction  thereof  forfeit  

his  Ecense"  in  sec.  48  mean  the  same  thing  as  "  ipso  facto  forfeit  ^Hf*'^^^^^*^-'^- 

his  license"  in  those  other  sections,  and  that  the  effect  is  this — 

that  on  conyiotion  the  license  is  forfeited  by  the  act  of  law,  and 

that  no  other  or  farther  proceedings,  and  that  no  other  or  further 

determination  by  the  Court,  are  necessary  in  order  to  effect  that 

foi&itare.    What  is  the  Court  which  is  to  conyict  ?    By  sec.  141 

it  18  provided —  [His  Honor  read  that  section.  J   Now,  since  sub-sec.  4 

of  aec.  60  has  been  repealed,  not  only  has  the  exclusive  jurisdiction 

of  the  Licensing  Court  to  deal  with  the  imposition  of  penalties 

involving  ultimately  the  forfeiture  of  the  license,  been  taken  away, 

but  the  provisions  of  sec.  141  appear  to  have  come  into  force  in 

reference  to  proceedings  involving  the  imposition  of  penalties,  and 

all  offences  by  virtue  of  sec.  141,  in  our  opinion,  have  now  to  be 

doalt  with  by  the  Court  of  Petty  Sessions.    But  then  it  is  said  that 

the  words  reserving  exclusive  jurisdiction  to  the  Licensing  Court 

in  cases  of  forfeiture,  as  well  as  in  cases  of  revocation  and  cancellation, 

are  left  undisturbed  ;  but  there  are  provisions  in  the  Principal  Act 

and  in  the  Amending  Act  which  leave  full  scope  for  the  exercise  of 

judicial  functions  in  reference  to  the  forfeiture  by  the  Licensing 

Court,  and  these  provisions  form  material  on  which  this  exclusive 

jorisdietiony  which  is  retained,  may  still  operate.    The  provisions 

in  sec.  104  [His  Honor  read  the  section]  are  very  different  to  the 

words  **  shall  forfeit  ipsofacto,'*  or  ''  shall  on  conviction  forfeit  his 

license."    By  that  section  he  becomes  liable  to  forfeit  his  license, 

and  the  liability  to  forfeit  his  license  assumes  that  forfeiture  does 

not  necessarily  follow  the  finding  that  he  has  committed  the  act 

upon  which  the  liability  to  forfeiture  accrues.    It  implies  that  some 

judicial  body  is  to  determine  whether  or  not  that  liability  shall  be 

carried  into  effect,  and  in  that  case  exclusive  jurisdiction  belongs  to 

the  Licensing  Court  to  enforce  or  not  to  enforce  the  liability  to 

forfeiture.    Another  instance  may  be  found  in  sec.  117,  where  if  a 

licensee  was  convicted  of  a  second  offence  of  selling  adulterated 

Hqaor  he  was  liable  to  have  his  license  forfeited.    And  again,  by 
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F.o.  see.  81  of  the  Amending  Act,  where  a  transfer  was  obtained  by 

1^         fraud,  the  transfer  was  declared  void,  and  the  Licensing  Gonrt  may, 

^^        if  it  think  fit,  forfeit  the  license.    These  are  cases  in  which  it  is 

«•  clear  that  forfeiture  was  not  necessarily  and  by  act  of  law  conse- 

quent  on  offences  against  the  Statute.    Where  it  is  necessary  that » 

Sigfimboaam,C.J.  ^g^jetion  should  be  exercised  judicially,  or  that  there  should  be 
somebody  to  determine  whether  the  license  should  be  forfeited  or 
not,  in  all  these  eases  the  Licensing  Court  has  exolusive  jurisdiction 
to  deal  with  them.  We  are  of  opinion  that  there  is  no  jurisdiction 
in  the  Licensing  Court  to  entertain  an  information  for  a  third 
offence  of  Sunday  trading.  The  complainant  must  pay  the  costs  of 
the  appeal. 

Ebrfbbd,  J.,  concurred. 

a'Bbcebtt,  J.  I  feel  no  doubt  as  to  the  decision  of  the  Court 
being  in  accordance  with  the  intentions  of  the  Legislature.  All 
difficulty  is  removed  by  finding  words  in  different  sections  in  the 
Principal  Act,  or  the  Amended  Act,  which  show  reason  for  the 
jurisdiction  of  the  Licensing  Court  given  by  sub-sec.  8  of  sec.  60  of 
the  Principal  Act.  That  sub-section  gave  to  the  Licensing  Court 
exclusive  jurisdiction  in  cases  of  the  revocation,  forfeiture  or  can- 
cellation of  any  of  such  licenses  for  the  causes  allowed  by  the  Act 
Sec.  141  of  the  Principal  Act  stated  that  every  offence  under  the 
Act,  save  as  thereinbefore  provided  for,  shall  be  prosecuted  in  a 
certain  way,  that  is,  before  a  Court  which  was  not  the  Licensing 
Court.  That  section  provides  an  exception.  The  exception  as  it 
originally  stood  was  that  the  Licensing  Court  had  exclusive  juris- 
diction to  try  all  offences  which  might  lead  to  the  forfeiture  of  the 
license.  Li  the  Amended  Act  this  exception  was  struck  out,  and 
the  result  was  that  all  offences  were  to  be  tried  as  provided  under 
sec.  141.  The  contention  on  behalf  of  the  prosecutor  amounted  to 
this,  that  the  same  offence  committed  the  first  and  second  time 
should  be  tried  by  one  court,  and  the  same  offence  when  committed 
a  third  time  should  be  tried  by  another  court  altogether.  This  is 
not  an  intention  of  the  Legislature  which  should  be  readily 
assumed,  and  the  whole  basis  on  which  the  intention  to  make  such 
a  provision  was  built  was  the  retention  of  the  jurisdictton  given  as 
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to  forfeiture,  and  not  given  specially  in  reference  to  offences.    That  f-o. 

is  amply  aceonnted  for  by  other  provisions  of  the  Act  which  have  iggg 

been  already  referred  to  by  the  Chief  Justice.  ^^ 

BoinuM. 

Appeal  (Mowed  toith  costs,  the  decision  

of  the  Licensing  Cowrt  set  aside.  ^'Beckett,  J. 

Solicitor  for  complainant :  B.  A.  Sutherland,  Crown  Solicitor. 
Solicitors  for  defendant :  Oawnson  db  Wallace. 


Ih  bb  JOHN  BLIGHT,  Air  IirflOLyiirT.  >.G. 

*'Aiohm^  StaUOe  1871 "  (UTo.  879),  tt.  88, 104, 106—^1^  No.  411,  t.  &—In9ol-  ^^ 

dCMgr  Bmles,  r.  ^^—Atsi^uee  in  Insoheney — Power  to  admit  or  r^eot  proof  March  11, 12,  28. 
^  dM  before  meeting  of  creditor e — Power  given  hy  Mulee — IJUra  viree,  

▲n  anignee  in  insolTency  cannot  legally  admit  or  reject  a  proof  of  debt  before  it 
it  laeertained  that  his  management  will  not  be  superseded  by  the  election  of  a 
trastee;  the  only  power  which  he  has  of  inyestigating  the  proofs  of  debt  sent  in  to 
Urn  is  to  afcoertain  whether  or  not  they  comply  with  the  proyisions  of  sec.  104  of 
the  ^'Ineolveney  SUOute  1871"  (No.  879). 

Rule  64  of  the  Boles  of  the  Conrt  of  Insolvency  made  nnder  the  '*  Ineolvencsf 
teMff  1871 "  (No.  879),  is  mlira  viree  the  Act  so  ftr  as  it  appUes  to  an  assignee. 

AsPKLL  from  the  decision  of  the  Conrt  of  Insolvency,  Melbonrne,    March  ii,  12. 
on  a  question  referred  to  the  judge  of  that  Conrt  by  the  Chief  Clerk  ~~ 

in  Insolyency,  nnder  r.  18  of  the  Rules  of  the  Court  of  Insol- 
TQQcyy  for  his  opinion  and  order  as  to  whether  the  official  assignee 
of  an  insolvent  has  any  power  under  sec.  68  of  the  '*  Insolvency 
StaMe  1871 "  (No.  879)  before  a  trustee  is  appointed,  or  before  it 
is  determined  whether  there  shall  be  a  trustee  or  not  to  admit  or 
iqect  a  proof  of  debt. 

The  matter  was  argued  before  the  learned  judge  of  the  Court  of 
Insolvency,  who  decided  that  the  assignee  had  such  power.  From 
this  dedaion  James  B.  Bae  and  Bichard  D.  Bichards,  trading  as 
'*  Bae  &  BiehardSi"  one  of  the  creditors  of  the  insolvent,  appealed. 
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WeigaU  for  the  appellant — The  object  of  the  meeting  of  creditors 
provided  for  by  sec.  63  of  the  Act  is  that  the  creditors  may  appoint 
some  one  to  conduct  the  estate — some  tmstee,  who  may  or  may  not, 
as  the  meeting  decide,  be  the  assignee.  Until  that  time  it  is  sab- 
mitted  that  the  assignee  is  simply  the  hand  to  receive  the  proofs  of 
debt  and  forward  them  to  the  Chief  Clerk,  who  calls  the  meeting 
of  creditors  accordingly.  The  assignee,  it  is  submitted,  has  no  power 
to  determine  who  are  and  who  are  not  creditors ;  if  he  had  he  would 
have  power  to  determine  who  may  or  may  not  vote  as  such  at  the 
meeting  as  to  who  should  hold  the  position  for  which  he  is  a  can- 
didate. That  the  assignee  is,  until  his  approval  as  trustee  or  the 
appointment  as  trustee  of  some  other  person,  merely  the  hand  to 
receive  and  keep  proofs  of  debt,  and  forward  the  same  to  the 
Chief  Clerk,  and  not  to  admit  or  reject  them  may  be  gathered  from 
the  Act  itself.  By  sec.  89  when  an  estate  is  sequestrated  it  is 
placed  in  the  hands  of  one  of  the  assignees,  an  officer  of  the  Court, 
until  the  order  nisi  is  made  absolute  or  discharged.  By  sec.  40 
the  creditor  on  whose  petition  such  order  nisi  was  made,  shall  pro- 
secute all  the  proceedings  in  the  sequestration  until  after  the  close 
of  the  meeting  for  the  election  of  the  trustee,  dealing  with  the 
assignee  as  the  mere  hand  to  receive — any  active  step  to  be  taken 
by  the  petitioning  creditors.  Then  sec.  68  makes  provision  for 
holding  a  meeting  of  creditors  to  appoint  a  trustee,  and  is  followed 
by  sec.  64,  which  contemplates  appointing  the  assignee  trustee. 
Sec.  65  prescribes  certain  regulations  for  the  holding  of  general 
meetings  of  creditors,  and  provides  by  sub-sec.  11.  that  *'  a  person 
shall  not  be  entitled  to  vote  as  a  creditor  unless  at  or  previously  to 
the  meeting  he  has  in  the  prescribed  maimer  proved  a  debt  provable 
under  the  insolvency  to  be  due  to  him."  So  that  under  that  sub 
section  the  petitioning  creditors  in  this  case  could  not  vote  unless 
they  had  proved  their  debt  in  the  manner  prescribed.  Sec.  104 
prescribes  the  manner  in  which  they  are  to  prove — viz.,  by  deli- 
vering or  sending  through  the  post  to  the  assignee  or  trustee,  as 
the  case  may  be,  an  affidavit  or  declaration  by  the  creditor  con- 
taining a  statement  of  account  between  him  and  the  insolvent,  and 
that  the  debt  thereby  appearing  to  be  due  is  justly  due.  Then 
sec.  106  says  the  trustee  shall  examine  all  the  affidavits  and  decla- 
rations of  proof,'  and  compare  the  same  with  the  books,  accounts, 
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a&d  other  documents  of  the  insolvent,  and  shall  from  time  to  time  ^•<}- 

make  out  a  list  of  the  creditors  who  have  proved,  and  all  proofs  of         i889 
debt  delivered  or  sent  to  a  trastee  shall  be  filed  by  him  in  the  "^ 

office  of  the  Court ;  and  sec.  107  says  that  the  Court  may  at  Bligbt. 
aoy  time  admit,  reject,  expunge  or  reduce  a  proof  of  debt  on 
the  application  of  any  creditor,  or  of  the  trustee  or  of  the 
insolvent.  Those  two  sections  (106  and  107)  apply  to  a  trustee 
only,  and  not  to  an  assignee.  But  the  previous  sections  do,  and 
it  is  submitted  that  a  creditor  who  has  proved  before  that  meeting 
is  a  creditor  who  has  sent  in  his  affidavit  or  declaration  under 
lec.  104. 

[a'Bbokbtt,  J.  It  cannot  be  a  proof  unless  it  is  admitted  by 
Bomeone.] 

It  is  submitted  that  it  is  proved  if  sec.  104  is  followed.  It 
would  require  express  words  to  give  him  power  to  decide  upon  the 
proofe  of  debt  sent  in,  as  in  the  case  of  a  trustee  (sec.  88,  sub-sec.  1); 
and,  according  to  the  maxim,  expressio  unius  excluaio  aUerivs,  the 
assignee  would  have  no  such  power.  Sec.  6  of  Act  No.  411  applies 
only  to  stages  posterior  to  the  time  for  confirming  the  appointment 
of  a  trustee.  In  no  section  of  the  Act  is  power  given  to  the 
assignee  until  after  the  meeting  of  creditors  to  decide  upon  proofs 
of  debt :  sees.  112, 116,  126,  and  138 ;  nor  is  such  power  given 
or  contemplated  by  the  rules:  rr.  64  and  56.  Those  rules, 
in  referring  to  the  assignee,  mean  the  assignee  if  no  trustee  be 
appointed.  If  they  are  to  be  read  as  giving  power  to  the  assignee 
to  admit  or  reject  proofs  of  debt  before  the  meeting  of  creditors, 
they  are  contrary  to  the  Act.  It  is  probably  a  mistake  in  drafting 
the  roles,  caused  by  the  wrong  side-note  to  sec.  106  referring  to 
"assignee  or  trustee,"  whereas  the  section  refers  to  ''trustee" 
only. 

[A'BBcnoBTT,  J.  It  seems  to  me  you  must  contend  that  the 
mle  is  uUra  vires.  It  appears  to  be  pretty  clear  what  the  framers 
of  the  rule  meant,  because  in  other  rules  they  do  not  refer  to  the 
assignee,  but  only  to  the  trustee.] 

Tes.  If  the  word  "  assignee "  in  rr.  64  and  66  does  not 
mean  "assignee  if  no  trustee  be  appointed  at  the  meeting  of 
creditors,"  the  rule  is  vUra  virei. 

(He  was  here  stopped  by  the  Court.) 
VX.IL,  VoL  XV.  M 
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'-0.  Isaacs  for  the  assignee  respondent — It  is  submitted  that  the 

1889  decision  of  the  learned  judge  was  correct.     The  confirmation  of  the 

"^  trustee  is  an  act  of  the  Court,  not  of  the  creditors;  but  if  the 

ButtHT.        argument  put  forward  for  the  appellant  were  correct^  it  would  be 

equally  good  if  the  creditors  at  the  meeting  elected  a  trustee,  and 

the  Court  declined  to  confirm  his  election.     In  that  case,  too,  the 

assignee  would  have  no  power  to  deal  with  any  proof  of  debt,  and 

there  would  be  no  trustee  who  could  do  so.     Such  cannot  haye 

been  the  intention  of  the  Legislature.     If  it  is  not  the  duty  of  the 

assignee  to  see  that  the  affidavit  sent  in  by  the  alleged  creditor  ie 

in  compliance  with  the  rules,  then,  even  if  it  is  an  affidavit  on 

which  perjury  could  not  be  assigned,  the  person  making  it  may 

vote  at  the  meeting  of  creditors  for  the  appointment  of  a  trustee ; 

he  may  vote,  though  he  has  stated  his  debt  to  be  much  larger  than 

it  really  is,  or  even  if  no  debt  is  due  to  him  at  all.     Power  must 

be  given  to  some  person  to  reject  proofs  of  debt.     No  such  power 

is  given  by  sec.  88  to  a  trustee ;  he  can  only  receive  and  decide 

nnon  proofs  of  debt  under  that  section.     Under  sec.  104  the  assignee 

I  trustee  are  given  the  same  powers  as  to  receiving  the  affidavits 

leclarations  of  proof.     Then  sec.  105  provides  that  the  assignee 

brustee  may  give  notice  to  expunge  or  reduce  a  proof  of  debt. 

[Eerferd,   J.     That  section  would  be  a  perfect  check  on 

»ple  proving  fictitious  claims.     As  to  that,  your  argument  would 

both  ways,  because  the  assignee  might  reject  all  the  proofs  of 

»t  so  that  no  trustee  could  be  appointed,  and  he  himself  could 

as  trustee.] 

The  Insolvency  Court  is  the  guardian  of  the  estate  of  insol- 
its  for  their  creditors,  and  the  assignee  being  an  officer  of 
I  Court,  it  must  be  presumed  that  he  will  act  in  the  same 
erest.  Sec.  106  does  not  expressly  name  an  assignee,  but  it  is 
)mitted  that  it  applies  to  one.  Sec.  107  also  omits  express 
ntion  of  an  assignee,  but  sec.  105  clearly  shows  that  it  is 
ended  to  apply,  to  an  assignee  as  well  as  a  trustee.  Sec.  18 
es  the  judges  power  to  make  rules  to  regulate  the  practice,  and 
ly  have  done  so :  rr.  54  and  55.  The  first  of  those  gives  the 
tignee  ample  power. 

[Thb  Chief  Justice.    Assuming  that  the  Act  defines  the 
prers  of  the  assignee  and  of  the  trustee  up  to  the  end  of  tiie 
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first  meeting,  would  you  say  that  the  rules  could  give  further  or  f.o. 

other  powers  to  either  of  them  ?]  [^ 

They  could  not  give  powers  inconsistent  with  those  given  in  '~ 

the  Act,  but  they  could  give  additional  powers  not  inconsistent        n light. 
with  the  Act. 

[Thb  Ghibf  Justice.  I  think  it  may  be  acceded  that  powers 
to  regulate  details  may  be  given  by  the  rules  to  an  assignee 
provided  they  do  not  interfere  with  the  authority  given  to  another 
offieer  by  the  Act,  viz.,  the  trustee.] 

See.  65  clearly  contemplates  the  power  of  making  rules  as 
to  proving  a  debt. 

[Thh  Ghibf  Justiob.  The  appellant  puts  it  that  the  powers 
giren  by  the  Act  as  to  receiving  proofs,  etc.,  are  merely  for  the 
pupose  of  determining  the  right  of  the  creditor  to  prove  for 
the  purpose  of  voting  at  the  meeting,  and  not  for  the  purpose 
of  proving  on  the  estate.] 

If  the  argument  of  the  other  side  is  correct,  the  assignee  has 
no  power  before  the  meeting  even  to  say  that  the  affidavit  tendered 
b  no  affidavit.  Any  person  who  purports  to  tender  an  affidavit  is 
intiUed  to  vote  at  the  meeting.  The  Act  does  not  draw  any  line 
at  the  first  meeting. 

[Thb  Chief  Justiob.  It  draws  a  line  at  the  election  of  a 
trostee.  The  appellant  says  that  up  to  that  time,  or  up  to  the 
eonfirmation  of  the  election  of  that  trustee,  the  assignee  is  merely 
the  hand  to  receive  proofs  of  debt.] 

The  question  asked  of  the  Court  of  Insolvency  had  nothing 
to  do  with  voting ;  it  was  only  whether  the  assignee  exceeded  his 
powers  in  rejecting  the  proof  of  debt  of  this  creditor  at  the  general 
meeting  of  creditors,  under  sec.  68,  before  the  close  of  that  vieeting. 

[The  Chief  Justiob.  That  may  mean  rejecting  the  proof  of 
debt  for  the  purpose  of  voting  at  the  meeting,  or  for  the  purpose 
of  ranking  on  the  estate. 

a'Bboeett,  J.  The  rejection  or  admission  would  have  the 
double  purpose  of  allowing  or  not  allowing  a  vote,  and  of  ranking 
or  not  ranking  on  the  estate,  unless  there  were  a  motion  to  the 
Court ;  and  the  question,  as  I  understand  it,  is  whether  the  rules 
ire  within  the  power  given  by  the  Act  when  they  provide  that 
an  assignee  shall  also  examine  and  decide  upon  a  proof  of  debt.] 

M  2 
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F.o.  Both  Acts  say  that  if  no  trnstee  has  been  confirmed  the 

^^  assignee  shall  be  deemed  to  be  the  trustee,  and  no  trustee  has 

~~  been  confirmed  in  this  case.    It  is  submitted  that  the  Acts  mean 

Me 

Blight.  that  the  assignee  is  to  have  all  the  rights,  powers,  privileges,  and 
duties  of  a  trustee  until  a  trustee  is  confirmed.  In  fact  the 
original  Act  was  felt  not  to  give  the  assignee  full  enough  powers, 
and  so  the  Act  No.  411,  sec.  6,  was  passed. 

[The  Chief  Justioe.  That  section  really  says  no  more  than 
sec.  66  does.  It  is  in  the  same  words,  except  that  it  omits  the 
exception.] 

Sec.  107  shows  that  a  creditor  or  trustee  may  move  to  have 
the  debt  expunged  or  rejected  after  the  assignee  has  admitted  it, 
for  it  leaves  out  the  word  ''assignee,"  although  sec.  105  puts 
it  in.  The  rules  were  recognised  as  within  the  powers  given 
by  the  Act  in  Re  Farrell  (a),  in  Be  Mitchell  (b)  and  in 
Re  Bayldon  (c).  Rules  made  under  an  Act  of  Parliament  have 
the  same  force  as  the  Act  itself:  Malpaa  v.  Malpae  (d).  Rules 
64  and  66  expressly  give  the  assignee  power  to  admit  or  reject 
proofs  before  the  meeting,  and  rule  66  speaks  of  a  proof  of  debt 
being  finally  rejected  or  admitted.  Seof  6  of  Act  No.  411 
provides  that ''  if  no  trustee  shall  be  confirmed,"  which  I  submit 
means  ''until  a  trustee  is  confirmed,"  "the  assignee  shall  be 
deemed  to  be  the  trustee; "  and  to  make  assurance  doubly  sure  the 
section  goes  on  to  provide  that  "  wherever  in  the  Act  the  word 
trustee  is  used  the  same  shall  apply  to  an  assignee  if  no  trustee 
be  confirmed."  The  question  put  to  the  Court  is  very  general,  and 
means — Can  an  assignee  on  any  conceivable  ground  reject  a  proof 
of  debt  before  the  meeting  of  creditors  is  closed  ?  It  is  submitted 
he  can. 

WeigaU  in  reply — ^I  admit  that  an  assignee  may  refuse  to 
receive  a  proof  as  informal,  but  submit  that  he  cannot  deal  with 
its  admission  or  rejection  before  the  close  of  the  general  meeting. 
The  words  "  if  no  trustee  shall  be  confirmed,"  in  sec.  66  of  the 
original  Act,  and  in  sec.  6  of  the  Act  No.  411  must,  according 
to  the  respondent's  argument,  be  read,  "whether  a  trustee  be 

(a)  4  A.J.R.  101.  (e)  6  A J.R.  168. 

(b)  Arg%9,  9Ui  October  1876.  (d)  11  y.L.R.  670. 
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confinned  or  not;"  but  it  is  submitted  they  must  be  given  their  f.c. 

natural  meaning.    The  assignee's  duty  is  to  hold  the  estate  simply  iggg 

until  the  creditors  say  what  is  to  be  done,  and  for  that  purpose  to  "^ 

leeeiTe  the  proofs  of  debt  sent  in  before  the  creditors'  meeting.  Blioht. 
In  the  oases  cited  contra  it  does  not  appear  that  any  trustee 
was  ever  appointed — the  assignee  was  acting  as  the  trustee.  By 
rule  67  the  assignee  must  produce  at  the  meeting  **  the  proofs  of 
debt  deliyered  or  sent  to  him,  or  a  list  thereof."  It  is  submitted 
that  die  appeal  should  be  allowed  with  costs. 

Cur.  adv,  vuU. 

a'Bsokett,  J.,  delivered  the  judgment  of  the  Court  [Higin-  Mareh  26. 
BOTHAM,  G.J.,  Ebbfsrd  and  a'Beoebtt,  JJ.]  .  The  point  to  be 
determined  in  this  case  is  whether  an  assignee  in  insolvency 
can  legally  admit  or  reject  a  proof  of  debt  before  it  is  ascertained 
that  his  management  of  the  estate  will  not  be  superseded  by  the 
election  of  a  trustee.  The  Insolvency  Statute  does  not  give 
power  to  an  assignee  to  decide  upon  proofs  of  debt.  This  power 
is  given  to  a  trustee  by  sec.  88,  and  by  sec.  106  he  is  to  examine 
all  proofs  and  compare  them  with  the  insolvent's  books  and  accounts. 
The  Statute  contemplates  the  election  of  a  trustee  at  the  first 
meeting  of  creditors  who  have  proved  upon  the  estate,  and  for  the 
purpose  of  voting  at  such  meeting  the  debt  need  not  be  admitted 
it  is  only  necessary  that  it  should  be  proved  in  the  manner  provided 
by  sec.  104.  Sec.  66  of  the  Statute  provides  that  if  no  trustee 
be  confirmed  the  assignee's  duties  and  powers  shall  be  the  same  as 
those  of  a  trustee.  The  Act  seems  to  intend  that  until  the  first 
meeting  of  creditors  the  rights  and  duties  of  an  assignee  shall  be 
confined  to  those  expressly  conferred  and  imposed  upon  him  as 
such.  It  cannot  be  supposed  to  contemplate  a  double  investigation 
and  double  admission  or  rejection  of  proof  of  debt  first  by  an 
•adgnee  and  afterwards  by  a  trustee ;  and  the  right  of  creditors  to 
speedily  elect  a  trustee  should  not  be  delayed  by  any  preliminary 
investigation  of  their  proofs,  except  that  necessary  for  ascertaining 
whether  they  comply  with  the  requirements  of  sec.  104.  The 
main  argument  addressed  to  us  in  favour  of  the  assignee  possessing 
the  power  to  admit  or  reject  as  soon  as  he  is  appointed  is  based  ^^ 

upon  sec,  66  of  the  Statute  and  sec.  6  of  the  Amending  Act  No.  411, 
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F.c.  which  proTide  that  **  if  no  tmstee  be  confirmed/'  the  dnties  and 

1889  powers  of  the  assignee  shall  be  the  same  as  those  of  a  tmstee. 

~^  The  only  difference  between  the  Statute  and  the  Amending  Act  in 

Blight.        this  respect  is  the  omission  from  the  latter  enactment  of  the  words 
A'Beeketi,  J.     "  except  as  by  this  Act  otherwise  expressly  provided/'  a  difference 
not  material  for  the  present  purpose.     It  is  contended  for  the 
respondent  that  the  words   '*  if  no  trustee  be  confirmed "  are 
equivalent  to  the  words  "  until  a  trustee  be  confirmed."     Such  a 
construction  supposes  a  strange  misuse  of  language  by  the  framers 
of  the  Act.     The  word  "if"  imports  contingency,  but,  according 
to  the  respondent,  the  assignee's  full  powers  are  not  contingent, 
but  immediately  vested,  subject  to  be  divested  on  the  confirmation 
of  a  trustee.      There  is  the  further  difficulty  that  in  the  same 
sec.  66,  the  assignee  is  directed  to  do  certain  things  until  the 
confirmation  of  a  trustee,  and  there  is  a  change  of  expression  in 
the  latter  part  of  the  section  opposed  to  the  idea  that  the  same 
meaning  was  intended  to  be  conveyed,  and  that  the  powers  of 
trustees  were  intended  to  be  given  until  the  confirmation  of  a 
trustee.     But  beyond  the  violence  done  to  the  ordinary  meaning  of 
words  by  the  respondent's  contention,  the  scheme  of  the  Act  is 
opposed  to  it.    If  iui  assignee  had  been  intended  to  act  as  a  trustee 
from  the  commencement,  his  powers  to  cease  and  to  be  transferred 
to  a  trustee  upon  his  confirmation  by  the  Court,  it  would  have  been 
unnecessary  to  distinguish,  as  the  Statute  does  in  various  par- 
ticulars, between  the  powers  of  an  assignee  and  of  a  trustee.     The 
same  powers  would  have  been  given  to  both  officers  subject  to  such 
limitations  upon  the  assignee  as  were  thought  desirable,  and  it 
would  only  have  been  necessary  to  provide  that  on  the  one  officer 
being  effectually  appointed  the  powers  of  the  other  should  cease. 
Such  is  not  the  scheme  of  the  Act.    Different  powers  are  expressly 
given  to  the  two  officers  in  such  a  way  as  to  show  that  the  same 
powers  were  not  intended  to  be  exercised  by  both  in  succession. 
The  Statute  is  apparently  defective  in  failing  to  show  definitely 
the  point  of  time  at  which  it  is  ascertained  that  the  contingency 
has  happened,  described  by  the  words  ''  if  no  trustee  be  confirmed.*' 
Practically  it  is  reached  at  the  first  meeting  of  creditors,  but  there 
is  nothing  in  the  Act  which  requires  that  the  trustee  shall  be 
ielected  then  or  never.  Notwithstanding  this  ambiguity,  no  difficulty 
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has  yet  called  for  the  decision  of  the  Court  in  cases  in  which  f.o. 

trustees  have  not  been  appointed,  and  assignees  have  exercised  the  {g^ 

lights  of  trustees.    Either  their  position  has  not  been  challenged,  "Tj" 

or  the;  have  been  able  to  show  that  the  contingency  had  happened  Blight. 
on  which  their  powers  arose.  Conceding,  however,  that  the  Act  is  A'BecMi,  J. 
imperfect  in  failing  to  define  the  point  at  which  an  assignee  is 
justified  in  assuming  the  functions  of  a  trustee,  that  imperfection 
does  not  justify  a  departure  from  the  obvious  intention  of  sec.  66 
for  the  purpose  of  remedying  the  defect.  The  intention  is 
sufficiently  indicated  that  at,  and  not  before,  a  certain  stage  has 
been  reached  in  the  proceedings  under  a  sequestration,  the  assignee 
shall  act  as  trustee,  and  difficulty  in  determining  when  this  stage 
is  reached  does  not  warrant  a  construction  authorising  him  to  act 
as  trustee  before  it  is  reached. 

The  matter  has  been  considered  so  far  without  reference  to  the 
roles  framed  under  the  Act,  of  which  No.  64  gives  power  to  an 
assignee  or  trustee  to  admit  or  reject  proofs  of  debt.  The  appellant 
eontends  that  this  rule  means  that  an  assignee  shall  exercise  this 
power  when  he  acquires  the  position  of  a  trustee  by  the  creditors 
ailing  to  elect  a  trustee,  or  if  it  means  that  he  shall  exercise  the 
power  at  the  outset,  that  it  is  ultra  vires.  These  rules  were  made 
under  sec.  18  of  the  Act,  giving  power  to  two  judges  of  the  Insol- 
vent Court  and  a  law  officer  to  frame  rules  for  carrying  into 
effect  the  object  of  the  Act.  It  is  not  contended  that  any  rule  made 
under  the  section  could  alter  the  Act.  We  think  that  the  Act  has 
so  plainly  indicated  an  intention  that  the  trustee  is  to  be  the  person 
to  decide  upon  proofs  of  debt,  that  a  rule  providing  that  the 
assignee  is  to  decide  upon  them  before  it  is  known  whether  or  not 
a  trustee  will  be  appointed  would  be  uUra  vireSf  and  that,  if  r.  64 
means  this,  it  is  to  that  extent  ultra  vires.  The  appellant  contends 
that  the  rule  does  not  mean  this,  but  has  inadvertently  and 
unnecessarily  specified  the  assignee,  contemplating  him  only  in 
the  possession  of  the  powers  of  a  trustee,  no  trustee  having 
been  appointed.  The  omission  of  any  reference  to  the  assignee 
in  other  rules,  which  must  be  intended  to  include  an  assignee 
so  situated,  is  against  this  construction.  We  think  that  the 
rule  must  be  deemed  to  be  uUra  vires  in  its  application  to  an 
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P.O.  We  therefore  deoide  that  the  assignee  did  exceed  his  powers  in 

1889  rejecting  the  proof  of  debt.     The  appeal  will  be  allowed;  the 

'^         assignee  will  pay  the  appellants  their  costs  of  this  appeal  and  5t.  5t. 

BuoHT.       costs  below,  instead  of  receiying  the  52.  fi«.  fixed  as  costs  below 

A'BmfkeU,  J.    by  the  order  under  appeal,  and  their  deposit  will  be  returned  to 

them. 

Solicitors  for  appellant :  Pavey,  Wilson  dt  Cohen. 
Solicitors  for  respondent :  Smith,  Emmerton  dt  Johnson. 

A.  J.  A. 


1889  KICHOLLS  o.  DAYIS. 

Mwnih  18. 19 

Vetidor  and  pmrdkoMr—SaU  qf  land—"  Tks  I*Hrmm4uU  amd  S^emnUn  SlaHsU 

Sodg€$,  J,  1864"  (No,  204),  «.  107,— Qmiraet  in  wrUimg—Memoramdmm  of  ctnOndr- 

SepanUs  doeumenii — Ineorporaiion  of  previous  doeumeni  hjfre/erenee    Ford 

ovidtnet. 

In  order  that  a  luiBoient  memorandam  to  comply  with  the  provinons  of  Tk« 
InttrmmiUs  amd  Sfecuniioi  Staiute  1864"  (No.  204),  1. 107,  as  to  a  lale  of  land  nay 
be  read  from  leparate  doeomenta,  those  doeumenta  mast  be  incorporated  bj  aetud 
reference  one  with  the  other;  and  parol  evidence  to  connect  them  wiU  not  be 
admitted,  eyen  thoogh  they  refer  to  the  tame  land,  and  to  a  sale  by  the  nme  ageata 

Action  by  purchaser  against  vendor  to  enforce  specific  perform- 
ance of  a  contract  for  the  sale  of  62  acres  2  roods  Sli^  perches  of 
land  at  Somerton,  or,  in  the  altematiye,  damages. 

The  sale  was  effected  by  Messrs.  Collins,  Parker  &  Co.,  as 
agents  for  the  defendant,  and  they  agreed  to  pay  the  plaintiff  one- 
third  of  their  commission  on  the  sale.  The  memorandum  on  which 
the  action  was.  brought  (Ex.  A)  was  duly  stamped,  and  was  as 

follows : — 

''April  14th,  1888. 

«« To NiCHOCLS,  Beq.,  Temple  Ck>art. 

'*  We  haye  this  day  told  to NichoUe,  Esq.,  about  68  acres  of  land  sitnated 

at  Somerton,  the  property  of  Mr.  S.  Davis,  for  the  snm  of  801.  per  acre,  and  receiTed 
the  snm  of  202.  as  deposit  for  same. 

"  We  also  agree  to  repay  one-third  commission  on  or  abont  42i.  at  2i  per  cent 

"  CoLLnrs,  Pabkbb  &  Co., 

''per  P.  a  P." 

The  only  material  defence  raised  was  that  '*  The  Imtrwnents  and 
SecuriiieM  StatuU  1864  "  (No.  204),  sec.  107,  had  not  been  complied 
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wifh,  inasmnoh  as  it  did  not  appear  from  the  memorandam  that  the  1880 

defendant  was  the  vendor  or  the  plaintiff  the  pnrchaser  of  the  land,  Nichoias 

or  that  the  land  mentioned  in  the  statement  of  claim  was  the  land  oayu. 
sold ;  nor  did  it  appear  what  land  was  sold. 


Sodff69y  J, 


Ooldsmith  for  the  plaintiff. 

Topp  and  Isaaca  for  the  defendant. 

Ootditnith  opened  the  case — ^If  specific  performance  for  any 
reason  be  not  granted,  it  is  asked  that  damages  may  be  awarded  to 
the  plaintiff,  the  measure  of  damages  being  that  laid  down  in 
Engell  v.  Fitch  (a).  He  also  mentioned,  in  opening  the  case, 
certain  terms  for  the  payment  of  the  purchase  money  upon  which 
the  land  was  sold,  not  stated  in  the  above  memorandum. 

Topp  then  asked  for  the  amendment  of  the  defence  by  adding  a 
paragraph  that  the  Statute  had  not  been  complied  with,  inasmuch 
as  the  memorandum  did  not  contain  all  the  terms  of  the  contract; 
and  stated  that  it  was  only  from  the  opening  statement  of  the 
pkmtiff's  counsel  that  he  was  aware  of  these  terms. 

Hodges,  J.  I  think,  Mr.  Goldsmith,  this  amendment  should 
be  allowed.  It  is  a  purely  legal  objection.  No  witness  is  away.  No 
evidence  could  be  affected. 

Oolckmith — ^Very  well,  your  Honor ;  but  I  must  then  ask  for 
an  amendment  of  the  statement  of  claim  by  adding  a  paragraph  that 
'^the  contract  in  writing  dated  the  14th  April  1888  was  constituted 
by  two  documents  dated  14th  April  1888." 

Hodges,  J.    I  will  allow  both  amendments. 

The  second  document  referred  to  (Ex.  H)  was  annexed  to  the 
above  document,  and  was  as  follows : — 

"eSa.  8r.  Sip.,  at  802.  per  acre— 6,015Z.  15f. 

■Tenna — 1,268Z.  ISf.  9d,  cash  apon  acceptance  of  title,  balance  by  flyeprotnlMory 
Mtei»  of  equal  inatalmenta,  at  8,  6,  9, 12  and  24  months  after  date  of  accepting  title, 
MKh  pmniaeory  notes  bearing  interest  at  6  per  cent,  per  annum. 

(a)  L.R.  4  Q.B.  659. 


Digitized  by 


Google 


196  8UPBBMB  COURT  t  TIOTOBIA.  [y.L.R. 


NiCHOLLB 
V. 


1880  ^'Thii  u  to  oertliy  ihat  I  hare  lold  th«  abore  land  at  Somerton,  aa  agent Ibr 

Mr.  8.  P.  Davis,  Newmarket,  at  the  price  and  terms  aboye  stated. 

"  18/4/88.  "    J.  P.  COLLIHB 

D ATM.  u  Witness :  (for  ColHns,  Parker  &  CSo), 

Ro^s^J,  "O.B.SAMPSOK.  "Aprm4.1888." 

ETidenoe  for  the  plaintiff  was  then  called. 

Topp  and  I$aac$  at  the  close  of  the  plaintiff's  case  submitted 
that  the  defendant  was  entitled  to  judgment,  inasmuch  as  no  suffi- 
cient contract  was  proved  to  satisfy  "  The  Instrumenti  and  Securitiei 
Statute  1864  "  (No.  204),  sec.  107.  There  is  nothing  to  connect 
the  two  documents ;  they  do  not  refer  to  one  another. 

[HoDGBS,  J.  If  the  two  documents  were  not  signed  by  the 
same  agents  I  should  have  great  doubt.] 

The  handwriting  is  different,  and  the  same  persons  do  not  sign. 

[HoDOES,  J.  It  is  the  signature  of  the  same  firm  of  agents  in 
each  case.  If  they  were  not  both  signed  by  the  defendant's  agents 
parol  eyidence  would  be  inadmissible  to  connect  them ;  but  being 
both  signed  by  the  defendant's  agents,  would  not  that  let  in  ^parol 
evidence  to  connect  them  ?  It  is  a  difficult  and  curious  point,  and 
I  should  like  to  see  some  authorities  upon  it.] 

Taking  each  document  separately,  it  is  insufficient  to  satisfy 
the  Statute,  and  no  intrinsic  evidence  is  admissible  to  connect 
them:  Corcoran  v.  O'Rourke  (6). 

[HoDOBs,  J.  The  principle,  as  I  understand  it,  is  that  the  con- 
tract or  memorandum  must  be  in  writing  to  satisfy  the  Statute,  and 
you  may  have  it  in  any  number  of  documents;  but  it  is  not  in  writing 
if  it  is  in  several  documents,  and  you  require  parol  evidence  to 
connect  them.  Directly  you  introduce  one  tittle  of  parol  evidence 
you  introduce  that  which  the  Statute  was  intended  to  prevent.] 

OoldimUh  for  the  plaintiff — The  docuinents  are  in  fact  connected 
on  the  face,  for  they  are  signed  by  the  same  agents  and  refer  to  the 
same  property,  that  of  Mr.  Davis  at  Somerton,  and  give  the  same 
area  and  the  same  price.  It  is  submitted  that  there  is  sufficient 
similarity,  if  not  actual  identity,  as  to  the  land  to  let  in  parol 

(5)  14  V.L.R.  889. 
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eTidenee  to  show  it  is  the  same.  The  second  document  alone 
would  be  a  sofficient  memorandum  if  it  contained  the  purchaser's 
name,  and  it  is  submitted  that  there  is  a  sufficient  connection  to 
enable  the  Court  to  read  the  purchaser's  name  from  the  first 
doemnent.  Documents  may  be  connected  together  by  parol 
eiidence :  Stewart  v.  Eddowes  (c) ;  McLevy  v.  Matthewi  (d). 


ia%9 

NiOHOLLS 

V. 

Datis. 
Rodgetf  J, 


Topp  in  reply — The  second  document  must  so  definitely  and 
dearly  refer  to  the  previous  document  that  it  becomes  part  of  it  in 
order  that  they  may  be  so  read  together  as  to  satisfy  the  Statute  : 
^  Lord  Westbury  in  Peek  v.  North  Staffordshire  Railway 
Company  (e) ;  Jacob  v.  Kirk  (/) ;  Boyee  v.  Greene  (g) ; 
Boydell  v.  Drummond  (h).  In  Boyce  v.  Qreene  the  same  subject 
matter  was  referred  to,  and  the  defendant's  name  appeared  in  both 
documents,  but  that  was  held  insufficient  to  connect  them. 


Hoi>OE8,  J.  This  is  an  action  brought  by  Mr.  Nicholls  against 
Mr.  Dayis  to  enforce  specific  performance  of  an  agreement  for  the 
Bale  of  land  at  Somerton.  The  objection  taken  is  that  there 
18  no  writing  to  satisfy  the  Statute  of  Frauds.  The  writing 
produced  as  satisfying  the  requirements  of  the  Statute  consists  of 
two  documents,  both  dated  14th  April  1888,  but  one  bearing,  as 
well,  the  date  ''  18th  April  1888."  The  question  argued  before  me 
has  been  whether  these  two  documents  can  be  read  together,  because, 
if  they  can  be  read  the  one  as  incorporating  the  other,  there  would 
be  a  contract  in  writing  sufficient  to  satisfy  the  Statute.  I  have 
eome  to  the  conclusion,  however,  that  the  two  documents  cannot  be 
read  together,  that  neither  of  them  refer  to  the  other.  Ex.  A  cannot 
by  any  possibility  refer  to  Ex.  H,  because  it  was  drawn  up  several 
days  before  the  latter  came  into  existence.  Is  there  anything  in 
Ex.  H  which  shows  that  it  refers  to  and  incorporates  Ex.  A?  Now, 
it  has  been  over  and  over  again  decided  that  if  parol  evidence  is 
necessary  to  connect  two  or  more  documents  together,  then  the 
Statute  is  not  complied  with,  and  in  my  opinion  in  this  case  parol 
eiidence  would  be  necessary  to  connect  this  document  Ex.  H  with 


(•)  L.B.  9  C.P.  311. 
(4SW.&W.L.68. 
(#)  10  H.L.  Ou.,  p.  668. 


(/)  a  Moo.  &  Rob.  221. 
(y)  Batty  COS. 
(h)  11  Bast.  141. 
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188D  Ex.  A,  SO  as  to  show  that  the  two  were  to  be  read  together  as 
NioHOLu  forming  one  contract,  because  that  is  what  the  plaintiff  has  got  to 
p^^  make  oat  he  has  to  prove  that  the  two  docaments,  drawn  upon 
different  dates,  make  one  contract,  and  that  the  document  of  the 
later  date  does,  by  reference  or  by  something  contained  in  itself, 
embody  the  document  of  the  earlier  date.  It  certainly  appears  that 
the  two  documents  are  dealing  with  land  at  Somerton.  It  also 
appears  that  the  acreage  of  the  two  pieces  of  land  are  very  nearly 
alike — ^not  quite.  It  also  appears  that  in  both  cases  Collins  &  Parker 
are  the  persons  who  are  selling.  But  the  identity  of  the  subjeet 
matter  of  the  two  documents,  if  it  be  identical,  does  not  make  the 
later  incorporate  the  earlier,  any  more  than  in  Peirce  v.  Ccrf{fi  the 
unquestionable  identity  of  lot  49  in  the  catalogue  with  lot  49  in  the 
conditions  of  sale  was  held  to  connect  the  catalogue  and  conditions, 
even  though,  as  in  that  case,  they  were  both  sold  by  the*  same  person 
on  a  particular  day.  The  two  documents  there  unquestionably  referred 
to  the  same  subject  matter,  to  the  same  sale,  by  the  same  person ; 
but,  although  that  was  so,  it  was  held  that  there  was  nothing  in  the 
one  document  to  show  it  was  not  the  whole  contract.  Now,  I  can- 
not see  that  any  identity  as  to  parties  and  subject  matter  here  is  as 
near  as  the  identity  of  parties  and  subject  matter  in  that  case. 
There  is  in  this  case  indeed  a  certain  amount  of  difference — ^the 
acreage  is  slightly  different;  though  one  says  ''abo^t"  so  much, 
the  other  has  the  exact  acreage.  One  has  a  reference  to  a  deposit, 
the  other  has  no  reference  to  a  deposit ;  one  makes  a  provision  for 
paying  to  the  purchaser  a  portion  of  the  commission,  the  other  does 
not.  Then  the  later  document  has  a  series  of  terms  in  addition  to 
those  in  the  earlier  document  as  to  the  payment  of  the  purchase 
money.  If  the  earlier  document  had  correctly  expressed  the 
agreement  arranged  between  the  parties  it  would  haye  entitled  the 
purchaser  to  get  the  land  on  payment  of  the  balance  of  the  purchase 
money — ^it  is  a  cash  sale.  The  later  document  is  a  sale,  not  for 
cash,  but  on  terms,  and  so  far  is  in  conflict  with  the  earlier 
document.  I  should  also  add  (although  this  would  not  in  one  sense 
be  very  material,  in  another  sense  it  is)  that  Collins  &  Parker 
are  only  the  agents  to  make  a  contract,  and  are  not  the  agents  to 
make  anything  but  the  contract ;  or  they  can,  after  a  contract  is 

(»)  L.R.9Q.B.210. 
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made,  snpply  one  of  the  parties  with  what  may  be  called  a  memo-  IBB9 

randoin  of  the  contract,  and  put  their  signature  to  it  so  as  to  give  Nichojllb 
information  to  the  party.  And  there  is  a  look  about  this  document  dayis. 
that  Beams  to  bear  that  out  in  this  case,  and  seems  to  show 
that  it  was  not  signed  by  them  as  .the  contract,  but  was  a 
memorandum  given  by  Collins  &  Parker,  not  in  conducting  the 
Bale  and  as  the  contract  effecting  the  sale,  but  in  order  that 
the  pnrdhaser  might  show  people  he  had  bought  the  land  at  a 
certain  price,  and  might  go  into  the  land  market  as  the  purchaser. 
It  has  a  look  of  that,  but  that  is  not  the  ground  on  which  I  decide 
the  case.  I  decide  on  this — that  the  document  does  not,  by  reference, 
incorporate  the  other  document,  although  the  subject  matter  is 
simikr,  if  not  the  same,  and  although  the  person  acting  as  vendor 
or  Tender's  agent  is  the  same.  I  come  to  the  conclusion  that  there 
is  nothing  in  writing  to  satisfy  the  Statute,  and  therefore,  unwill- 
ingly, I  must  enter  judgment  for  the  defendant. 

It  only  remains  to  consider  the  question  of  costs,  and  at  one 
time  I  was  thinking  of  going  into  the  evidence  to  see  whether  I 
ought  to  give  the  defendant  costs ;  but  I  do  not  know  that  that  would 
not  be  putting  the  parties  to  further  expense.  So  far  as  the  case 
has  gone  I  do  not  see  any  reason  for  not  giving  the  defendant  costs, 
for  he  has,  by  his  pleadings,  raised  this  objection,  that  there  is  no 
nifficient  contract. 

Judgment  for  defendant^  with  coiU. 

Solicitors  for  plaintiff :  Wai$an,  Morgan  <t  GiU. 
Solicitors  for  defendant :  Fink,  Best  d  P.  D.  PhiUips. 

A.  J.  A. 
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F.C.  SLADE  V.  THE  VICTORIAN  RAILWAYS  COMMISSIONERS. 

1888  Negligence — Plaintiff  a  hare  Uoeneee  and  child  of  tender  geare — Dangerome  mackhe, 

'  *  j  xC  The  pluntiff,  a  boy  ten  yean  of  age,  was  upon  the  defendants'  pier  by  their 
M7SK  permission,  but  without  express  invitation,  nor  in  exercise  of  a  rig^bt     Upon  the  pisr 

'  defendants  had  a  machine  called  a  traveller,  which  was  kept  fixed  and  at  rest  onlj 

by  means  of  heavy  clamps,  which  could  be  raised.  Plaintiff  sat  dowm  upon  thk 
traveller,  and  for  the  purpose  of  having  a  ride  upon  it,  and  while  so  sitting 
the  clamps  were  raised  and  the  traveller  set  in  motion  by  other  persons  not  the 
defendants'  servants,  and  without  plaintiff's  knowledge  or  consent,  and  plaintiff  wss 
thereby  injured. 

Held,  by  Williams  and  Holbotd,  JJ.,  that  in  an  action  for  negltgenoe  the 
defendants  were  not  liable  to  the  plaintiff,  as  he  was  only  a  bare  licensee  on  the  pier, 
and  a  trespasser  on  the  traveller,  and  the  persons  who  set  the  traveller  in  motuu 
were  also  trespassers,  and  not  the  servants  of  the  defendant 

Per  HioiNBOTHAM,  C.J.  There  was  evidence,  though  scanty,  to  show  that 
plaintiff  was  more  than  a  bare  licensee,  and  defendants  were  liable  to  the  plaintiff  for 
negligence  in  n^t  fastening  the  clamps  so  as  to  prevent  them  bttug  raised  by 
trespassers.      ^  | 

Mag  28.  ARGUMENT  OR  questions  reserved  at  the  trial  by  WilliamB,  J. 

The  plaintiff,  a  boy  ten  years  old,  by  his  next  friends  sued  the 
defendants  for  damages  caused  by  their  negligence.  The  defen- 
dants have  vested  in  them  by  the  Act  No.  767,  among  other  things, 
the  Port  Melbourne  Railway  pier.  On  this  pier  the  defendants 
use  for  their  business  a  machine  called  a  '*  traveller  "  or  truck- 
shifter.  This  machine  is  kept  fixed  at  rest  when  not  in  use  by 
heavy  clamps  fixed  down  into  slots.  The  clamps  are  not  fixed  in 
any  other  way,  and  can  be  raised.  The  public  are  allowed  by  the 
defendants  to  promenade  up  and  down  the  pier  on  Sundays.  On  a 
Sunday  the  plaintiff  was  sitting  upon  the  said  traveller,  and  some 
other  boys  raised  the  clamps  and  set  the  traveller  in  motion,  and 
thereby  the  plaintiff's  foot  was  crushed  between  the  traveller  and 
the  rails.  The  defendants  had  left  the  traveller  at  rest  with  the 
clamps  down  the  previous  Saturday  evening.  The  jury  found  that 
the  traveller  was  set  in  motion  without  the  plaintiff's  knowledge  or 
consent.  The  plaintiff  got  a  verdict  for  1,0001.  The  three  ques- 
tions stated  in  the  judgment  of  Higinbotham,  G.J.,  were  reserved 
for  argument  as  to  whether  on  the  facts  the  defendants  were  liable 
as  being  guilty  of  negligence. 
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Madden  and  Hood  for  the  plaintiff — The  first  point  is  whether  f.o. 

there  is  any  evidence    of   negligence    by  the  defendants :    See  i^^d 

Bridgei  v.  North  London  Railway  Co,  (a),  and  the  remarks  of  sladb 
Brett,  J.,  cited  in  M*Kinnon  v.  Morris  (b)  ;  see  also  Willes,  J.,  «• 

•       XT     •»»  ^  ,    -r  rv  ^     11.  ^  /   X  ViCTOEIAK    RAIL- 

in  urtU  V.  General  Iron  Screw  Collier  Co.  (c),  watb  Commib- 

[HiGiKBoTHAM,  C.J.  That  is  as  to  the  meaning  of  **  gross  " 
Diligence,  a  term  often  used  by  judges.] 

[Williams,  J.  Whether  there  be  any  evidence  of  negligence  is 
a  qaestion  of  law  ;  whether  the  negligence  be  gross  or  not  is  one  of 
fret.  If  there  be  evidence  of  negligence  it  is  for  the  purpose  of 
Qna  ease  immaterial  whether  it  be  gross  or  not.] 

In  this  case  we  have  to  find  whether  there  are  any  facts  from 
which  reasonable  men  might  infer  that  the  defendants  had  neglected 
any  duty  they  owed  to  the  plaintiff:  Lynch  v.  Nurdin  {d)»  There 
is  no  contributory  negligence  in  this  case, 

[Williams,  J.  That  remark  is  open  to  doubt.  Paragraph  6 
of  the  defence  -alleges  that  this  machine  was  by  the  plaintiff  and 
other  boys  improperly  interfered  with  and  set  in  motion.] 

The  question  is  not  whether  the  jury  ought  to  have  found  as  they 
:did,  but  whether,  as  reasonable  men,'  they  might  not  have  found 
the  verdict  they  did  :  See  Metropolitan  Railway  Co,  v.  Wright  (e) ; 
Clark  and  Chambers  (/). 

[Williams,  J.  If  a  chUd  gets  into  a  cart  standing  in  a  yard 
and  drives  it  about  in  a  crowded  street,  and  an  accident  occurs  and 
he  is  hurt,  it  could  not  be  said  he  had  an  action  against  the  owner 
of  the  cart.] 

Counsel  cited  Lay  v.  Midland  Raihoay  Co.  (g). 

[HoLBOTD,  J.  Is  there  any  evidence  that  the  dangerous  nature 
of  this  machine  caused  the  accident  ?] 

It  is  dangerous,  because  it  is  easily  moved. 

Helm  and  Box  for  the  defendants — The  reservation  of  the  judge 
stands  good  as  outside  the  findings  of  the  jury.  This  Court  is  in 
the  same  position  as  the  judge  was  at  the  end  of  the  case.  This 
was  not  a  case  to  be  left  to  a  jury.     The  first  averment  on  the 

(•)  L.R.  7  B.  &  I.  App.  218.  (e)  11  App.  Ca§.  Lord  Halsbary,  at  p.  166. 

(»)  11  V.L.R.,  at  p.  179.  (/)  8  Q.B.D.  827. 

(e)  UB.  1  C.P.,  at  p.  612.  (^)  84  L.T.  (N.S.),  at  p.  80. 

(<0  1  Q.B.  29. 


Digiti 


zed  by  Google— 


192  SUPREME  COURT:  VICTORIA.  [V.L.R. 

F.o.  record  is  that  the  plaintiff  was  lawfally  on  a  certain  pier.    That 

][889         is  not  denied,  bat  it  is  said  by  defendants  that  on  the  record  he 
SlIdb         ^"^^  merely  a  bare  licensee — that  was  his  legal  position.     A  bare 
V.  licensee  must  take  a  place  as  he  finds  it.    Persons  connected  with 

WAT8  C0VMI8-  shipping,  etc.,  have  a  right  to  go  on  to  the  pier,  and  the  present 
810HBB8.  plaintiff  should  show  a  right  by  having  business  to  do  there,  or  by 
invitation  from  defendants.  As  it  is,  he  has  only  permission  to  go 
on  to  the  pier,  and  we  could  remove  him  from  it.  The  cases  cited 
on  the  other  side  are  all  with  reference  to  a  public  place ;  but  by 
sec.  40  of  **  The  Victorian  Railways  Commi$$ioners  Act  1888 " 
(No.  767),  piers,  wharves  and  jetties  are  vested  in  the  defendants, 
.  and  it  is  also  admitted  on  the  pleadings  that  the  pier  belongs  to  the 
defendants.  The  whole  question,  therefore,  is — What  duties  do  the 
defendants  owe  to  the  plaintiff  as  a  bare  licensee?  There  is,  indeed, 
a  higher  duty  to  a  guest  than  to  a  merely  permitted  person.  Is 
this  an  action  for  keeping  a  dangerous  machine  or  for  negligence  ? 
It  is  admitted  this  traveller  is  not  dangerous  unless  it  is  put  in 
motion.  Then  it  cannot  be  called  a  dangerous  machine,  for  can  a 
machine  harmless  at  rest  become  dangerous  in  motion  ?  As  to 
permission,  see  Bolch  v.  Smith  (h) ;  see  also  Deane  v.  Clayton  (t) ; 
Toomey  v.  L.  B.  and  S.  C.  Railway  Co,  {k).  This  machine  is 
dangerous  only  if  meddled  with,  and  almost  anything  in  the  world 
may  possibly  become  dangerous  if  it  is  ignorantly  meddled  with. 
For  instance,  an  hydraulic  lift  or  a  horse  and  cart  standing  in  a 
yard.  The  test  is — ^Was  it  here  the  boy  or  the  machine  caused  tiie 
injury  ?  It  was  the  boy,  and  the  defendants  are  not  to  be  put  in 
any  worse  position  because  the  plaintiff  bringing  an  action  against 
them  happened  to  be  a  boy :  note  at  end  of  Sayer  v.  Hatton  (Q. 
There  was  no  negligence  on  defendants'  part  in  this  case.  The 
evidence  shows  it  was  the  moving  of  the  machine  produced  the 
injury.  In  Lynch  v.  Nurdin^  the  plaintiff  had  a  right  to  be  where 
he  was,  but  that  is  not  so  in  this  case :  Oautret  v.  Egerton  (m) ; 
Hughes  v.  MacFie  (n)  ;  Mangan  v.  Atterton  (0)  ;  Clarke 
V.  Chambers  (jp).  Where  can  any  one  single  unlawfiil  act  or  piece 
of  negligence  on  the  defendants'  part  be  shown  here  ? 

(h)  7  H.  &  N.  786.  (m)  L.R. 2 C.P.871 ;  Wnie«,  J.,«t p.S74 

(t)  7  Taunton,  at  p.  522.  (»)  2  Hnr.  &  CoL,  at  p.  749. 

(k)  8  C.B.  (N.8.)  140.  (o)  1  Exoheq.  289. 

(0  1  Cabab^  &  EUia,  494.  (p)  8  Q.B.D.,  at  p.  88& 


Digitized  by 


Google 


Digitized  by 


Google 


294  SUPREME  COURT:  VICTORIA.  CT.L.B. 

F.o.  amount  claimed.    In  reply  to  specific  questions  put  by  the  learned 

X88^         J^^S^y  ^0  J^U7  found  that  the  plaintiff  was  lawfully  on  the  pier  on 

g  —  the  day  in  question — a  Sunday  in  October  1887 ;  that  the  trayeUem 

«.  are  dangerous  to  persons  on  the  pier  when  in  motion ;  that  the 

wAn  CoMMiB-  traveller  which  did  the  hurt  was  not,  in  the  opinion  of  the  jury, 

BiowEM.       securely  guarded  or  fitstened  so  as  to  prevent  its  being  moved ;  that 

Higimbot\am,c.J.  the  defendants  had  not,  in  the  opinion  of  the  jury,  taken  reasonable 

precautions  to  prevent  the  traveller  being  set  in  motion  by  persons 

meddling  or  playing  with  the  traveller  and  not  authorized  to  set  it 

in  motion ;   that  the  defendants  had,  in  the  opinion  of  the  juiy, 

taken  reasonable  precautions  to  prevent  the  traveller  getting  into 

motion  by  other  means  than  that  of  personal  interference ;  that  tiie 

plaintiff  had  not  brought  about  the  accident  by  his  own  jEftult ;  that 

the  plaintiff  could  not,  in  the  opinion  of  the  jury,  by  the  exercise 

of  ordinary  care  and  caution,  have  avoided  the  accident ;  that  the 

plaintiff  was  not  playing  with  the  other  boys  with  the  traveller  for 

the  purpose  of  having  a  ride  upon  it ;  and  that  he  merely  took  a 

seat  on  the  traveller  before  it  was  set  in  motion  for  the  purpose  of 

listening  to  the  music,  and  that  it  was  set  in  motion  after  he  had 

so  taken  his  seat  without  his  knowledge  or  consent. 

These  findings  of  facts  now  bind  this  Court,  in  my  opinion. 
Reservations  at  a  trial  were  always  in  the  nature  of  a  convention 
between  the  judge,  the  juiy,  and  the  counsel,  and  the  answers  of 
the  jury  to  specific  questions  put  to  them  at  the  trial  controlled 
the  Court  in  considering  how  the  verdict  should  ultimately  be 
entered.  Per  Mellor,  J. :  HMiriB  v.  Fowler  (y) ;  Urquhart 
V.  MacPherson  (z).  ^y  the  Judicatwre  Acty  seg.  26,  a  judge  may 
reserve  any  case,  or  any  point  in  any  case,  for  the  consideration  of 
the  Full  Court.  The  extended  power  given  by  this  section  and  by 
the  Bules  of  Court  to  a  judge  at  the  trial  was  not  intended,  I  think, 
to  include  a  power  to  the  Full  Court  upon  consideration  of  points 
reserved  of  disregarding  or  overruling  the  special  findings  of  the 
jury.  A  seeming  conflict,  if  there  be  any,  between  the  special 
^  findings  of  the  juiy  and  the  evidence  can  be  dealt  vdth  only  upon 
a  motion  for  a  new  trial  or  an  appeal.  ]pj 

The  following  three  points  in  the  case  were  reserved  by  the 
learned  judge  at  the  close  of  the  case  for  the  consideration  of  the 
(y)  L.R.  7  fi.  &  Ir.  App.,  at  p  772.  (i)    L.R  8  App.  Cm^  iI  p.  886. 
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Foil  CSouit  :*-(l)  That  there  was  no  evidence  of  negligence  on  f.o. 

the  part  of  the   defendants;    (2)  That   the  traveller   was  not         ^^ 
dangerous  unless  meddled  with ;    (8)   That  paragraph  8  of  the  — 

defianoey  which  alleged  that  the  traveller  was  properly  and  securely  «. 

guarded  and  fAstened,  and  paragraph  5  of  the  defence  which  alleged  w^^^^iom^ 
that  the  traveller  was  not  a  machine  dangerous  in  itself,  and  the       sioinm. 
Bune  was  properly  and  securely  &stened,  and  was  by  the  plaintiff  mginbotham.c^. 
and  other  boys  improperly  interfered  vdth  and  set  in  motion,  were 
proved. 

The  first  of  these  points  reserved  has  been  argued  before  us  on 
I  ground  which  does  not  appear  to  have  been  raised  or  even  men- 
tioned by  either  party  at  the  trial.  It  is  now  contended  that  the 
plaintiff  was  a  bare  licensee,  that  his  presence  on  the  pier  on  the 
day  in  question  was  not  by  the  invitation,  express  or  implied,  of 
the  defendants,  and  that  consequently  he  was  there  at  his  own  risk, 
and  that  the  defendants  are  not  liable.  Boleh  v.  Smith  (a)  was 
eited  in  support  of  this  view  to  show  that  permission  to  go  on  a 
man's  land,  while  it  involves  leave^and  license,  gives  no  right.  The 
distinction  between  such  a  bare  licensee  and  a  person  who  is  to  be 
presumed  to  be  present  by  invitation  is  thus  referred  to  by  Erie,  J., 
in  Chapman  v.  BothweU  (b) :  "  The  distinction  is  between  the  case 
of  a  visitor  (as  the  plaintiff  was  in  Southcote  v.  Stanley  (c),  who 
must  take  care  of  himself,  and  a  customer  who  as  one  of  the  public 
is  invited  for  the  purposes  of  business  carried  on  by  the  defendant." 
Beferring  to  this  distinction,  Willes,  J.,  in  delivering  the  judgment 
of  the  Court  in  Indemumr  v.  Dames  (d),  observed  that:  "  This 
protection  does  not  depend  upon  the  fact  of  a  contract  being  entered 
into  m  the  way  of  the  shopkeeper's  business  during  the  stay  of  the 
enstomer,  but  upon  the  fact  that  the  customer  has  come  into  the 
shop  in  pursuance  of  a  tacit  invitation  given  by  the  shopkeeper 
wiA  a  view  to  business  which  concerns  himself." 

And  on  page  288  he  observes  that  '^the  class  to  which  the 
enstomer  belongs  includes  persons  who  go  not  as  mere  volunteers 
or  licensees  or  guests  or  servants  or  persons  whose  employment  is 
sach  that  danger  may  be  considered  as  bargained  for,  but  who  go 
npon  business  which  concerns  the  occupier,  and  upon  his  invitation 

(s)  7H.&N.786.  (e)    1  H.  &  N.,  p.  247. 

(ft)  8.  B.  &  R.,  p.  168.  {d)  L.B.  1  C.P.,  at  p.  287. 


Digitized  by 


Google 


196  SUPREMBOOUBTt  YICTORLL  [y.L.R, 

P.O.  express  or  implied ;  and  wiih  respect  to  such  a  visitor  at  least  we 

'^^         consider  it  settled  law  that  he,  asing  reasonable  care  on  his  part 

—         for  his  own  safety,  is  entitled  to  expect  that  the  occupier  shall  on 

«.  his  part  use  reasonable  care  to  prevent  damage  from  unnsoal  danger 

WATS  OovMn-  which  he  knows  or  ought  to  know ;  and  that  where  there  is  evidence 

sioyiss.       q{  neglect  the  question  whether  such  reasonable  care  has  been  taken 

EOffMajk^mtC^,  by  notice,  lighting,  guarding  or  otherwise,  and  whether  there  was 

contributory  negligence  in  the  sufferer  must  be  determined  by  a 

jury  as  a  matter  of  fact."    This  judgment  was  confirmed  on  appeal. 

The  commencing  words  of  the  paragraph  above  quoted  are  cited 

with  approval  by  Blackburn,  J.,  in  Smith  v.  Steele  (e). 

The  plaintiff,  with  the  public  generally,  was  admittedly  licensed 
by  the  defendants  to  be  on  the  pier  on  the  day  in  question.  The 
license,  if  it  were  no  more  than  a  license,  would  include,  I 
should  say,  permission  to  all  the  licensees  to  seat  themselves  on 
any  part  of  the  pier,  or  on  a  traveller,  or  on  any  other  thing  or 
object  on  the  pier  that  could  be  reasonably  used  for  that  purpose 
without  doing  injury  to  it  or  causing  danger  to  others  lawfdlly 
using  the  pier.  But  a  bare  licensee  would  do  that  and  every  other 
act  in  the  exercise  of  the  license  entirely  at  his  own  risk.  The 
onus  lay  on  the  plaintiff  of  proving  that  he  was  not  a  merer  licensee. 
The  evidence  showing  that  the  plaintiff  was  something  more 
than  a  licensee,  and  that  the  defendants  invited  the  pubhc  to 
the  pier  on  the  day  in  question  with  a  view  to  business  which 
concerned  themselves  was  certainly  scanty,  possibly  because  the 
facts  were  supposed  to  be  generally  known  and  easily  proved,  and 
therefore  not  likely  to  be  disputed.  But  there  was  sufficient,  I 
think,  to  justify  the  finding  favourable  to  the  plaintiff  included 
in  the  general  verdict.  The  Sandridge  Pier  is  vested  in  the 
defendants,  and  is  under  their  control  (Act  No.  767,  sec.  40);  it 
is  connected  with  their  railway,  and  goods  and  passengers  are 
carried  to  and  from  it  by  the  defendants'  railway  from  Melbourne 
to  Port  Melbourne.  A  passenger  steamboat  plies  to  and  from  the 
pier  on  Sundays.  A  pierman  employed  by  the  defendants  occupied 
a  house  on  the  pier,  and  it  was  his  duty  on  Sundays  to  attend  to 
the  steamboat  on  its  arrival  and  departure  from  the  pier,  and  to 
go  up  and  down  the  pier  to  see  that  all  was  right.    It  was  a 

(#)  L.R.  10  Q.B.,  at  p.  127. 
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leftsonable  inferenoe  from  these  facts  that  the  defendants  carried  F.o. 

on,  or  were  interested  in,  a  passenger    business    by  rail    and  ig89 

steamboat  to  and  from  the  pier  on  Sundays,  and  that  it  concerned  g~^ 
their  business  that  the  public  should  be  encouraged  to  do  what  ^        ••    ^ 

*        1  V  •  VlOTOBIAN   RAIL- 

it  ifl  stated  the  public  in  fact  did — ^resort  freely  to  the  pier .  on  ways  ConaB- 
Snndays.  The  plaintiff  was  on  the  pier  as  one  of  the  invited  w^^- 
public,  and  it  made  no  difference  that  he  was  not  a  passenger,  SigMotham,aJ, 
either  by  rail  or  steamboat :  see  per  Willes,  J.,  uH  supra^  and 
LangUm  v.  The  Board  of  Land  and  Works  (/.);  Sweeney  v.  The 
Board  of  Land  and  Works  (g).  He  was  entitled,  therefore,  to 
expect  that  the  defendants  would  use  reasonable  care  to  prevent 
damtge  from  any  unusual  danger  on  the  pier  which  they  knew 
or  ought  to  have  known.  Then,  did  the  defendants  use  such 
reasonable  care?  I  think  that  there  was  sufficient  evidence  to 
joBtLfy  the  jury  in  finding  that  they  did  not.  The  traveller,  though 
not  dangerous  in  itself  and  when  at  rest,  would,  undoubtedly,  be 
a  source  of  danger  to  foot  passengers  if  it  should  be  unguarded 
and  not  held  in  its  place  by  clamps  or  otherwise.  This  was  known 
to  the  defendants'  servants,  whose  duty  it  appeared  to  be  to  place 
the  clamps  on  the  travellers  down  at  the  conclusion  of  each 
week-day's  work.  But  no  means  were  employed  to  fasten  the 
ehmips,  or  to  guard  them  so  as  to  prevent  them  from  being  raised 
by  careless  or  mischievous  Sunday  visitors.  The  neglect  to  employ 
any  such  means  was  the  ground,  and  it  was  in  my  opinion  a 
sofficient  ground,  on  which  the  jury  found  that  the  defendants 
were  guilty  of  negligence.  The  fact  that  the  clamps  were  not 
raised  by  any  of  the  defendants'  servants,  but  probably  by  boys 
at  play,  would  not  exonerate  the  defendants.  The  primary  and 
substantial  cause  of  the  accident  was  the  neglect  of  the  defendants 
to  securely  fasten  or  to  guard  the  clamps.  "A  man  who  leaves 
in  a  public  place  along  which  persons,  and  amongst  them  children, 
have  to  pass,  a  dangerous  machine  which  may  be  fatal  to  anyone 
who  touches  it,  without  any  precaution  against  mischief,  is  not 
ODly  gdlty  of  negligence,  but  of  negligence  of  a  very  reprehensible 
ehancter,  and  not  the  less  so  because  the  imprudent  and  un- 
authorized act  of  another  may  be  necessary  to  realize  the  mischief 
to  which  the  unlawful  act   or   neglect   of  the   defendant   has 

(/)  6  VJi.B.  (L.),  p.  816.  (j)  4  V.L.R.,  p.  4i0. 
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P.O.         giyen  oecaedon."     Per  Brett,  J.,  in  CMvm  y.    Middle    Levd 

1^         Commisnoners    (h);    see  also   M^Kinnan   y.  Morris    (t);    and 

Sladx        Clark  y.  Chambers  (i). 

«•  The  second  point  reseryed  is  upidnded  in  and  gOYerned  by  the 

YioTOBiur  Rail-  o  * 

WATS  CoMMis-  first.    Although  the  trayeller  was  not  dangerous  unless  meddled 

noma,       Yritix^  the  defendants  are  liable  to  inyited  yisitors  for  their  own 

Hiffinbatkam^CJ.  negligence  as  the  primary  cause  of  the  mischief  realized  by  the 

intermeddling  of  the  boys  who  raised  the  clamps  and  set  the 

trayeller  in  motion. 

With  respect  to  the  third  point  reseryed,  I  think  that  the 

third  paragraph  of  the  defence  was  not  proyed.    The  jury  haye 

found  that  the  trayeller  was  not  securely  guarded  or  fastened  so 

as  to  preyent  its  being  moyed.    The  eyidence  was  decisiye  in 

fayour  of  this  finding.    The  allegation  in  the  third  paragraph  would 

be  immaterial,  and  would  not  amount  to  a  defence  if  understood 

in  the  sense  that  the  trayeller  was  securely  fastened  and  guarded, 

except  as  against  persons  improperly  intermeddling  with  it.    If 

the  plaintiff  was  on  the  pier  by  the  inyitation  of  the  defendants 

they  would  be  liable,  unless  they  took  reasonable  precautions, 

which  the  jury  find  they  did  not  take,  against  the  improper 

intermeddling  by  other  persons  ydth  the  traveller  by  which  it  was 

set  in  motion.    I  am  also  of  opinion  that  the  fifth  paragraph  oi 

the  defence  was  not  proyed.    The  material  allegation  in    this 

paragraph  is  that  the  plaintiff  and  other  boys  improperly  interfered 

with  and  set  the  trayeller  in  motion.     The  jury  haye  found  that 

the  plaintiff  did  not  know  of,  or  consent  to,  the  acts  of  those 

persons,  whoeyer  they  were,  that  set  the  trayeller  in  motion,  and 

that  he  could  not,  by  the  exercise  of  ordinary  care  and  caution, 

haye  ayoided  the  accident  that  resulted  from  its  being  set  in 

motion.     The  eyidence  on  this  point  is  not  satisfEustory,  but  there 

was  sufficient,  in  my  opinion,  to  make  the  question  one  for  the 

jury,  and  to  remoYO  it  beyond  the  jurisdiction  of  this  Court  when 

called  upon  to  determine  points  reseryed  in  connection  with  specific 

findings  giyen  in  answer  to  specific  questions  put  at  the  trial. 

I  am  of  opinion  that  all  the  three  reseryed  points  in  this  case 

should  be  determined  in  fayour  of  the  plaintiff. 


(A)  L.R.  4  C.P.,  p.  279.  (0  11  V.L.R.,  p.  176. 

(k)  8  Q.B.D.,  p.  827. 
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Williams,  J.    Before  proceeding  to  consider  the  questions  f.o. 

reserved  in  this  ctoe  for  our  opinion  in  their  legal  aspect,  I  desire  ^^ 

to  draw  attention  to  some  facts  very  material,  in  my  opinion,  to  their         sladm 
consideration.    The  pier  on  which  the  accident  occurred  is  a  pier  v. 

vested  by  Statute  in  the  defendants.  Prima  facie,  therefore,  every  ^atb  Commm-^ 
person  who  goes  upon  that  pier  vdthout  the  permission,  express  or  novBu. 
implied,  of  the  defendants,  is  a  trespasser.  The  defendants  have 
power  to  firame  by-laws,  amongst  others,  regulating  the  admission 
of  the  public  to  this  pier,  but  no  such  by-laws  were  put  in  evidence 
•t  the  trial,  nor  was  proof  given  of  the  existence  of  any  such  by- 
law. On  this  pier  the  defendants,  for  the  proper  conduct  of  their 
bosinessy  use  and  keep  a  machine  called  a  ''traveller."  This 
machine  is  not  dangerous,  but  perfectly  harmless,  in  itself.  It  is, 
irbm  not  being  used,  fastened  in  its  place  by  heavy  clamps  at  the 
sides,  each  weighing  from  28  lbs.  to  80  lbs.  or  more.  These  clamps 
fix  down  into  slots,  and  these  fastenings  are  amply  sufficient  to  keep 
the  traveller  securely  in  its  place,  unless  they  are  interfered  with  by 
being  lifted  out  of  the  slots.  Once,  however,  the  clamps  are  lifted 
oat  of  the  slote,  persons,  by  pushing — or,  according  to  the  evidence, 
•  strong  wind — may  set  the  traveller  in  motion.  These  travellers 
are  not  used  on  Sundays,  and  are  supposed  to  remain  stationary 
from  Saturday  night  to  Monday  morning.  The  day  on  which  the 
accident  occurred  was  ''  Hospital  Sunday,"  and  it  was  proved  at  the 
trial,  not  objected  to  or  questioned,  that  on  that  day  as  well  as  on 
all  other  Sundays  and  holidays,  the  public  are  allowed,  vdthout 
objection  by  the  defendants,  to  promenade  up  and  down  this  pier. 
The  plaintiff,  on  the  occasion  referred  to,  though  not  a  passenger 
bj  any  of  the  defendants'  trains,  resorted  to  the  pier,  as  one  of  the 
public,  in  company  with  some  other  boys,  for  the  purpose  of  his 
own  recreation  and  enjoyment,  and,  as  far  as  the  evidence  shows, 
for  that  purpose  only.  As  long,  therefore,  as  plaintiff  was  upon  the 
pier,  promenading  upon  it  and  listening  to  the  music,  he  was  in  the 
same  position,  enjoyed  the  same  rights  and  ran  the  same  risks  as 
any  other  member  of  that  body  of  the  public  who  resorted  to  the  pier 
for  the  purpose  of  recreation  and  enjoyment.  In  other  words,  he 
was  allowed  to  come  upon,  and  to  remain  upon,  the  pier,  by  the 
tacit  permission  of  the  defendants.  This  is  what  is  meant,  and  all 
that  is  meant,  by  the  finding  of  the  jury,  that  ''  the  plaintiff  was 
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F.o.  lawfally  upon  the  pier  upon  the  day  in  question."     Being  there,  he 

iQgQ         proceeded— as  he  says  in  his  examination-in-chief — ^to  sit  upon  the 

'   ^i —  defendants'  traveller  for  the  purpose  of  listening  to  the  music ;  for 

V.  the  purpose — according  to  his  own  repeated  admissions  in  cross- 

WATB  CoMMiB-  oxamination,  and  to  the  evidence  of  the  only  companion  of  that  day 

8IOKER8.       that  he  caUed,  "John  Bruce"  (for  he  calls  neither  of  the  "  Shorts") 

Williams,  J.  — of  having  a  ride  on  the  traveller  while  it  was  pushed  by  other  boys. 
The  machine  had  been  put  in  its  place  on  the  Saturday  night,  and 
the  clamps  were  down  on  the  Sunday  morning ;  so  the  reasonable 
inference  is  that  these  other  boys  had  lifted  the  clamps  out  of 
the  slots  for  the  purpose  of  having  rides  upon  the  traveller.  The 
plaintiff,  when  so  riding  upon  the  traveller,  or  when  so  being 
pushed  along,  seated  on  the  traveller,  got  his  foot  crushed  between 
the  traveller  and  the  rail,  and  now  seeks  to  recover  from  the  defend- 
ants damages  for  the  injuries  he  thereby  sustained.  The  contention 
of  his  counsel  is  that  the  defendants  had  a  duty  cast  upon  them, 
qud  the  plaintiff  and  any  other  persons  in  the  same  position,  to  so 
securely  fasten  the  clamps  that  they  could  not  be  lifted  out  of  the 
slots  by  any  mischievous  person,  and  so  render  the  machine 
capable  of  being  easily  set  in  motion.  One  of  the  main  and 
principal  questions,  therefore,  that  we  have  to  consider,  is,  whether 
the  defendants  owed  any  duty  of  this  nature  and  of  this  extent  to 
the  plaintiff,  assuming  that  he  occupied  no  other  position  than  that 
of  any  one  else  of  the  promenading  public.  Upon  the  evidence,  I 
think  he  occupied  a  different  position ;  for  upon  the  evidence,  I 
think  he  was  qiid  the  traveller  a  trespasser,  if  not  by  sitting  upon 
it,  at  any  rate  by  riding  upon  it.  But  assuming  that  he  had  been 
hurt  by  the  machine  when  he  was  not  either  sitting  upon  it  or 
riding  upon  it  (a  machine,  it  must  be  borne  in  mind,  harmless  and 
not  dangerous  in  itself,  having  been  set  in  motion  by  the  wilful  and 
unauthorised  act  or  agency  of  other  mischievous  persons),  could  the 
defendants  have  been  then  held  liable  to  the  plaintiff  for  the  injury 
he  sustained  ?  I  think  not.  The  plaintiff  was  at  the  utmost  a  bare 
licensee.  He,  in  common  with  the  rest  of  the  public,  was  allowed 
by  the  defendants  to  use  this  pier  for  the  purpose  of  recreation  and 
enjoyment  on  sufferance.  It  was  never  even  suggested  at  the  trial, 
either  in  the  addresses  of  counsel  for  the  plaintiff  or  in  the  evidence, 
that  he  occupied  any  other  position.    There  is  not  a  particle  of 
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eyidenee  to  show  that  the  defendantB  derived  any  gain  from,  or  had  f.o. 

any  interest  in  his  user  of  it.     It  is  important  to  bear  this  absence  is^ 

of  eridence  in  mind,  and  stiU  more  important  in  this,  as  in  all  other         sla^b 
eiBes,  to  well  consider  on  whom  is  the  onus  of  proof.    If  to  succeed,  «• 

ibe  plaintiff  has  to  establish  the  fact  that  he,  upon  this  occasion,  watb  Comkis- 
occupied  a  higher  position  than  that  of  a  bare  licensee  of  the  defen-  bi^kxbs. 
daats,  apon  him  most  undoubtedly  rests  the  onus  or  obligation  of  ^iUiamt^. 
proring  that  he  occupied  that  higher  position.  As  he  has  wholly 
fuled  to  adduce  any  proof  of  this  description,  I  cannot,  upon  the 
evidence,  regard  him  in  any  other  light  than  at  the  best  a  licensee. 
Then  if  the  machine  be  not  dangerous  in  itself,  and  if  the  accident 
in  question  would  not  have  happened  had  not  this  harmless  machine 
been  improperly  and  wilfully  set  in  motion  by  the  effort  and  con- 
tri?ance  of  mischievous  trespassers,  can  the  plaintiff,  a  mere 
licensee  upon  the  pier,  recover  against  the  defendants  compensation 
for  the  injuries  he  has  sustained  by  that  machine  having  been  so 
set  in  motion  ?  I  think  the  cases  of  Bolch  v.  Smith  (t) ;  South- 
cote  V.  Stanley  (m) ;  Indermaur  v.  Dames  (n) ;  and  Smith  v.  London 
dt  St.  Katharine  Dock  Company  (o)  all  show  that  he  cannot.  If 
the  plaintiff  had  sustained  an  injury  on  the  pier  by  reason  of  a  hole 
in  the  pier,  of  the  existence  of  which  the  defendants  were  shown  to 
have  been  aware,  or  of  the  existence  of  which  they  might  have 
been  presumed  to  know,  the  case  would  have  been  different. 
For  in  that  event  the  licensee  would  have  been  injured  by  some- 
thing in  the  nature  of  a  dangerous  trap  known  to  the  licensors. 
If  I,  oat  of  purely  philanthropic  motives,  throw  open  my  grounds  on 
Sundays  to  the  public  for  their  recreation  and  enjoyment,  and  I  have 
a  heavy  stone  roller  stationary  on  my  lawn,  and  through  the 
unauthorised  agency  of  some  mischievous  members  of  the  public 
this  roller  is,  after  great  effort,  set  in  motion,  and  pushed  over  the 
foot  of  another  member  of  the  public  who  is  gazing  at  a  shrub  or 
a  flower,  I  take  it  both  common  sense  and  law  say  I  am  not 
responsible.  But  if  one  of  the  public,  upon  such  an  occasion,  were 
to  injure  his  foot  by  placing  it  unintentionally  on  a  man-trap,  of  the 
existence  of  which  I  was  aware,  or  may  be  presumed  to  be  aware, 
then  in  snob  a  ease  I  would  be  responsible.    Therefore,  taking  an 

(0   7  H.  A  N.  786.  (n)  L.R.  1  C.P.  274. 

(m)  1  H.  A  N.,  p.  147.  (o)  L.R.  8  C.P.,  p.  826. 

V.L.R.,  VoL  XV.  O 


Digitized  by 


Google 


8UPRBMB  COURT :  VICTORIA.  [V.  L.  R. 

aspect  of  the  faots  of  the  case  most  fiiYonrable  to  the  plaintiff,  but 
not  warranted,  I  think,  by  the  eyidence,  he  mast,  in  my  opinion, 
fail  in  the  action.  A  fortiori  must  he  fail,  if  he  were,  what  I  think 
the  evidence  discloses  he  was,  a  trespasser  as  regards  the  machine 

k  which  injured  him.  I  very  much  doubt  whether  he  had  an  implied 
permission  eyen  to  sit  upon  the  trayeller  when  stationary.  He 
certainly  had  no  manner  of  right  to  use  it  for  the  purpose  of  having 
a  ride  upon  it*  It  is  impossible,  I  think,  for  any  reasonable  man  to 
read  the  plaintiff's  evidence  as  a  whole,  examination-in-chief  and 
cross-exammation,  and  to  come  to  any  other  conclusion  than  that 
he  was,  with  other  boys,  playing  with  this  machine  for  the  purpose 
of  having  rides  upon  it.  The  only  other  witness  he  calls  upon 
the  point  is  '^  John  Bruce,"  and  his  evidence  impels  the  mind  to 
the  same  conclusion.  In  neither  aspect,  therefore,  is  the 
plaintiff,  in  my  opinion,  entitled  to  succeed  in  this  action ; 
and  the  answer  I  give  to  the  first  question  reserved  for  the 
opinion  of  the  Court  is,  "  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendants  fit  or  proper  to  be  submitted  to 

^  a  jury."  The  second  question  should  not  have  been  reserved, 
as  it  is  merely  an  argument  for,  and  is  included  in,  the  first 
In  answer  to  the  third  question  reserved,  I  think  paragraph  8  of 
the  defence  was  proved;  and,  notwithstanding  the  findings  of 
the  jury,  I  am  inclined  to  think  that  paragraph  5  was  proved, 
except  in  so  far  as  it  alleges  that  the  machine  was  improperly  set 
in  motion  by  the  plaintiff,  and  that  the  plaintiff  was  warned.  As 
the  Court  is  only  asked  to,  and  consequently  has  only  jurisdiction 
to,  answer  the  questions  reserved  for  their  consideration,  I  express 
no  opinion  upon  other  points  which  were  suggested  during  argu- 
ment, as,  for  instance,  that  many  of  the  findings  of  the  jury  were 
either  unsupported  by,  or  directly  opposed  to,  the  evidence,  points 
which  would  have  been  eminently  proper  for  consideration  had  this 
been,  which  it  is  not,  a  motion  for  a  new  trial. 

HoLROYD,  J.  As  to  the  first  point  reserved  for  the  considera- 
tion of  the  Court,  I  am  of  opinion  that  there  was  no  evidence  of 
negligence.  The  jury  found  that  the  plaintiff  was  lawfully  upon 
the  pier.  I  must  take  this  to  mean  that  he  was  there  by  sufferance. 
If  it  meant  anything  more,  there  was  no  evidence  to  support  the 


Digitized  by 


Google 


yOL.  XT.]  LII  &  UII  VICT.  208 

finding ;  and  I  must  consider  tiae  jury,  when  I  can,  to  haye  found  f.o. 

aeeoiding  to  the  evidence.    The  pier  is  part  of  the  property  vested  i^ 

in  the  Commissioners  for  the  purposes  of  the  Act  No.  767,  cited  as         g'^_ 
"  The   VieUnian  RaHways  CommissumerB    Act    1888,"  sec.  40.  >»• 

By  this  Act  the  Crommissioners  are  empowered  to  make  by-laws  watb  CSoioaB- 
for  a  great  variety  of  objects,  and,  amongst  others,  for  regulating  s^oms. 
the  admission  of  the  public  to  their  piers.  No  such  by-law  was  Soiroj^d,  J. 
produced  at  the  trial.  The  Act  furthermore  incorporates  sec.  156 
of  "  The  Public  Works  Statute  1866,''  by  which  it  is  enacted 
that  any  person  wilfully  trespassing  upon  any  pier,  $.6.,  any  pier 
belonging  to  the  Commissioners,  shall  forfeit  a  sum  not  exceeding 
201.  Bands  were  playing  on  the  pier  on  Hospital  Sunday.  The 
plaintiff,  a  lad  of  ten,  went  there  to  listen  to  the  music.  He  had 
not  gone  upon  any  business,  nor  had  he  been  invited  to  go.  The 
fact  that  bands  played,  and  that  the  public  were  in  the  habit  of 
raeorting  freely  to  the  pier  and  promenading  up  and  down,  was 
evidence  to  show  that  the  plaintiff,  as  one  of  the  public,  was  using 
the  pier  by  the  tacit  permission  of  the  defendants,  but  nothing 
more.  Conceding  that  he  was  lawfidly  on  the  pier,  he  was  not 
lawfolly  upon  the  traveller.  The  jury  has  not  so  found,  and  could 
not,  in  my  opinion,  have  properly  so  found.  The  traveller  is  a 
machine  used  by  the  defendants  in  connection  with  the  purposes 
for  which  the  pier  is  vested  in  them.  The  plaintiff  had  no  right 
to  meddle  with  it,  not  even  to  touch  it,  much  less  to  mount  upon 
it;  and  if  he  had  not  mounted  the  accident  would  not  have 
occurred.  The  plaintiff  became  a  trespasser  when  he  sat  upon 
the  traveller,  and  the  boys  who  put  the  traveller  in  motion  tres- 
passed in  so  doing.  The  jury  considered  that  the  traveller  had  not 
been  securely  guarded  or  fastened  so  as  to  prevent  it  from  being 
moved  by  persons  meddling  with  it  and  not  authorised  to  set  it  in 
motion,  and  that  when  in  motion  it  was  dangerous  to  persons  on 
the  pier.  I  must  assume  they  meant  dangerous  to  persons  sitting 
on  the  traveller ;  for  if  they  meant  that  the  traveller  set  in  motion 
onaxpeetedly  might  be  dangerous  to  persons  standing  or  walking 
tmsospiciously  between  the  rails,  although  I  can  understand  their 
opinion,  it  is  quite  inapplicable  to  the  circumstances  of  this  case. 
The  result  is  at  the  utmost  that  one  trespasser  was  injured  by 
the  act  of  another  trespasser  by  the  aid  of  a  piece  of  machinery 
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perfectly  harmless  if  let  alone  (unless  perhaps  in  a  gale  of  wind),  and 
with  the  only  dangerous  quality  of  which,  if  it  had  any,  the  injured 
person  was  well  acquainted.  The  plaintiff  knew  that  the  traveller 
could  be  easily  moved,  for  he  had  seen  the  other  boys  riding  before 
Mn-  be  rode  in  his  turn.  Upon  the  foregoing  state  of  facts  I  do  not 
'*  think  the  defendants  lay  under  any  obligation  to  the  plaintiff  to 
j^*  protect  him  from  the  consequences  of  the  machine  being  set 
suddenly  in  motion.  They  would  not  have  been  justified  in  laying 
a  trap  for  him.  If,  for  instance,  they  had  knowingly  permitted  a 
plank,  apparently  sound,  but  so  rotten  in  fact  that  it  was  unsafe 
to  tread  upon  it,  to  remain  in  the  flooring  of  the  pier,  and  the 
plaintiff  having  trodden  upon  it  his  foot  had  slipped  through,  and 
he  had  been  thereby  hurt,  I  think  the  defendants  would  have  been 
liable.^  The  damage  would  not  have  been  obvious,  and  the  plain- 
tiff would  not  have  been  a  trespasser.  It  is  not  absolutely  necessaiy 
to  decide  whether  the  defendants  could  have  been  found  guilty  of 
negligence  if  the  plaintiff  had  not  been  himself  trespassing,  but 
had  been  injured  by  the  act  of  a  trespasser,  as  if  he  had  been 
standing  in  front  of  the  traveller,  and  another  boy  had  pushed  it 
suddenly  upon  him.  Even  then  I  think  there  is  no  principle  on 
which  the  defendants  could  be  deemed  responsible.  A  mere  license 
to  walk  upon  a  man's  land  for  the  recreation  of  the  licensee  cannot 
in  my  opinion  impose  upon  the  owner  of  the  land  any  obligation  to 
shield  the  licensee  from  the  consequences  of  the  unauthorised  act 
of  a  third  party  in  meddling  with  a  piece  of  machinery  which  may 
happen  to  be  upon  it :  Indermaur  v.  Dames  (p) ;  Smith  v.  London 
<t  St  Katharine  Dock  Co.  (q) ;  SuUiva/n  v.  WaUr  (r). 

(2)  Admittedly  the  second  question  should  be  answered  in  the 
afllrmative. 

(8)  With  respect  to  the  third  paragraph  of  the  defence  the 
defendants  were  not  in  my  opinion  bound  to  guard  the  traveller,  or 
to  fasten  it  except  so  far  as  to  prevent  it  from  being  moved  acci- 
dentally. The  jury  found  in  effect  that-the  traveller  had  been  so 
fastened  by  the  defendants'  servants,  but  that  the  fiutenings  had 
been  removed  by  unauthorised  persons.  With  respect  to  paragraph  6 
of  the  defence,  there  is  no  evidence  that  the  plaintiff  or  any  of 

(p)  L.R.  1C.P.274.  (j)   L.R.8aP.  826. 

(r)    14  Ir.  C.L.R.  46a 
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the  other  children  actually  remoyed  the  clamps  which  fastened  the  f.g. 

traTeller ;  and  there  is  evidence  on  which  the  jnry  might  reasonably  x8^ 

have  come  to  the  conclusion  that  the  plaintiff  and  the  other  children  a~^ 

were  not  warned  by  the  defendants'  servants  against  interfering  «• 

with  the  machine ;  but  otherwise  I  think  the  fifth  paragraph  was  ways  Ck>]aa8- 

fiilly  proved.    The  6th,  7th,  8th  and  9th  answers  of  the  jury  are  m^™- 

in  my  opinion  against  evidence,  but  for  the  purpose  of  my  judg-  -Hb^J,  J. 
moot  1  have  accepted  them  as  strictly  accurate. 


Solieitors  for  plaintiff:  Strongman  dt  Graurford, 
Scdidter  for  defiendants :  Crown  SoUeUor. 


A.F.  M. 


BARNET  V.  WILLIAMS.  1889 

March  20,  22, 
''Mml  Ptopmi9  SioMe  1864"  (No.  218),  m.  17, 18,  38,  and  Aa—aMmU  qf  LmUa-  

imu^SqmlahU  WMrigagc—Dcpont  of  deed*  wUkotU  wriHiiff — «  Transfer  of      Hodgee,  J, 
Lmd  SMtOe  "  {Bo.  801),  #.  26~lVfMfpa^J1l^M^--<'.B«l^.''  " 

T1»  StaMe  ofJAmUaHom  if  a  good  defence  to  an  action  to  enforce  a  Becmityby 
daponik  withoiit  writing,  of  title  deedf  to  land,  and  to  rertrain  the  depositor  and  the 
lUgiftrar  of  Titlee  from  proceeding  with  an  application  to  bring  the  land  under  the 
"AiMffer  ^  Lamd  Statute''  (No.  801),  where  the  d^Kwit  wee  made  more  than 
ffitom  yean  before  action  brong ht,  and  there  has  been  no  payment  <^  principal  or 


Em^  T.  Doaglae  (1  V.L.R.  Eq.  92)  followed. 

iBaemoeh  as  the  word  ''rent"  ie  made  by  eec.  17  of  the  "Seal  Properig 
ftitate  1864"  (No.  218)  to  extend  to  "all  annuities  and  periodical  snms  of  money 
durged  upon  or  payable  out  of  any  land,"  it  indndes  annual  interest  on  money 
admieed  i^on  the  ieeoritpy  of  a  deposit  of  titie  deeds  without  writing. 

Ih  1865  one  James  Nealer,  the  owner  of  the  fee  simple  of  certain  Menroh  20. 
Imds,  borrowed  44Z.  firom  the  plaintiff,  James  Bamet,  anf  deposited 
with  him,  as  security  for  the  repayment  of  the  same  and  interest  at 
the  rate  of  12^  per  centum  per  annum,  the  title  deeds  to  the  lands. 
Id  AngoBt  1866  Nealer  assigned  all  his  real  andpersonal  estate  to  W.  M. 
Bell  (since  deceased)  and  George  Chapman,  one  of  the  defendants, 
is  tmstees,  for  the  benefit  of  his  creditors.  The  plaintiff  was  no 
ptrty  to  the  deed  of  assignment.  In  July  1887  Chapman,  as 
surriTing  tnistee  of  Nealer,  sold  to  the  defendant,  Gerald  Cadogan 
WUIiamSy  all  Nealer's  interest  in  the  land  for  176{.  &s.  Williams 
then  applied  to  the  Begistrar  of  Titles  to  have  the  land  brought 
under  the  **Trcyn$f€T  of  Land  StafiOe,'*  and  to  register  him  as 
▼X-B^VoLXV.  p 
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1889  proprietor.     The  plaintiff  then  brought  the  present  action.    The 

Babnst  plaintiff  had  not  been  repaid  any  part  of  the  amount  he  had  lent, 
WnxLiKB.  ^^  interest,  and  the  442.  and  interest  was  still  due  to  him.  He 
received  from  the  Titles  Office  notice  of  the  defendant's  application, 
and  thereupon  lodged  a  caveat  against  Williams,  Chapman,  and  the 
Registrar  of  Titles,  and  instituted  this  action  for  an  account  of 
what  was  due  to  him  for  principal,  interest,  and  costs  upon  the 
security  of  the  lands,  for  an  order  that  either  Williams  or  Chapman 
should  pay  to  him  the  amount  found  due  on  such  account,  or 
in  default  for  a  sale  of  the  lands  and  payment  out  of  the  proceeds 
of  the  amount  so  found  due,  and  for  an  injunction  to  restrain 
Williams  from  proceeding  with  his  application  to  obtain  registration 
as  proprietor  of  the  lands,  and  to  restrain  the  Registrar  from 
registering  Williams  as  such  proprietor. 

The  defence  alleged  that  the  plaintiff's  claim  was  barred  by  the 
Statute  of  Limitations f  i.e.,  the  **Beal  Property  Statute  1864" 
(No.  218). 

Goldsmith  for  the  plaintiff. 

Box  and  Mitchell  for  the  defendants,  Williams  and  Chapman— 
These  defendants  admit  all  the  allegations  of  fact  in  the  statement 
of  claim,  so  that  the  question  resolves  itself  into  one  entirely  of  law. 
It  is  submitted  that  the  plaintiff's  right  to  recover  is  barred  by  the 
''Real  Property  Statute  1864 "  (No  218) ,  sees.  18  and  47.  The  right 
to  receive  the  money,  and  the  right  to  bring  the  action,  first  accrued 
to  the  plaintiff  in  1865,  immediately  on  the  money  being  lent,  and 
as  more  than  fifteen  years  has  since  elapsed,  he  cannot  now  bring 
an  action.  The  Statute  of  Limitations  has  been  held  to  be  a  valid 
defence  to  an  action  to  enforce  a  security  by  deposit  of  deeds  without 
writing  where  the  deposit  was  made  more  than  fifteen  years  before 
action,  and  there  has  been  no  subsequent  payment  of  principal  or 
interest,  or  acknowledgment  by  the  depositor  :  Kemp  v.  Douglas  (a). 
That  case  is  on  all  fours  with  the  present. 

Goldsmith  for  the  plaintiff — The  Statute  of  Limitations  does 
not  apply  to  this  case.    If  the  original  depositor  came  to  the  Court 

(a)  1  y.L.B.  Eq.  02. 
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Beaking  to  get  back  the  deeds  by  trover  or  detinne,  the  depositee  i^^ 

oonld  rely  on  the  position  that  he  was  entitled  to  hold  them  till  he        Babkbt 

got  back  what  was  due  on  them — till  the  depositor  seeking  equity      wimiamb. 

also  did  equity :  per  Lord  Abinger  in  Keys  v.  Williams  (b).     That 

is  in  effect  what  the  depositor  asks  in  this  case,  the  difference  alone 

being  the  method  in  which,  by  reason  of  the  Transfer  of  Land 

Statute^  the  question  has  to  be  raised.     The  depositor  commenced 

proceedings  by  making  an  application  to  bring  the  land  under  the 

Transfer  of  Land  Statute,  which  if  successful,  would  take  all  yirtue 

out  of  the  deeds  held  by  the  plaintiff.     He  was  entitled  to  receive, 

and  did  receive,  notice  of  the  application  ssin  Be  Morgan  (c),  and 

lodged  a  caveat.     He  was  then  obliged  to  bring  an  action  within  a 

month  xmder  the  Statute  or  his  caveat  would  lapse.     A  pledge  of 

deeds  as  security  without  a  memorandum  of  lien  does  not  give  the 

pledgee  any  interest  in  the  lands  themselves — it  entitles  him  to 

eome  to  the  Court  and  ask  for  a  sale,  but  does  not  entitle  him  to 

foreclose.     The  only  words  of  sec.  47  under  which  it  could  be 

possibly  argued  that  this  case  came,  are  the  words  *'  or  otherwise 

charged  upon  or  payable  out  of  any  land  or  rent  at  law  or  in  equity," 

and  money  borrowed  on  the  security  of  a  deposit  of  deeds  without 

memorandum  is  not  money  charged  upon  or  payable  out  of  any 

knd  or  rent,  for  if  money  were  so  charged  upon  or  payable  out  of 

knd  or  rent  the  security  could  be  enforced  without  coming  to  the 

Court,  whereas  in  a  case  like  the  present  he  must  come  to  the 

Court  to  get  an  order  for  the  sale  of  the  land. 

[HoDGBS,  J.  If  it  has  been  decided  otherwise  in  this  Court,  I 
think  I  ought  to  follow  the  decision  and  leave  you  to  appeal.  I 
especially  dislike  to  try  and  refine  away  or  seek  for  some  distinction 
to  a  decided  case,  when  there  is  no  distinction  in  principle.] 

In  the  case  referred  to  a  contract  of  sale  only,  not  title  deeds, 
was  deposited,  and  the  depositor  having  subsequently  procured  a 
ttwveyance  of  the  land,  the  contract  of  sale  merged  in  the  con- 
veyance. It  was,  in  fact,  a  fraud  on  the  depositee.  Sec.  18  can 
only  apply  to  the  case  of  a  person  who  has  a  paper  title  to  land, 
and  seeks  to  recover  possession  of  the  land.  Here  no  attempt 
ia  made  to  recover  the  land.  It  is,  in  fact,  a  redemption 
suit  turned  round.  If  the  depositor  sought  to  recover  these  deeds, 
(»)  8  T.  &  a  Ezoh.,  p.  60.  (c)  4  A.  J.B.  117. 
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he  would  have  to  pay  the  amonnt  due  on  them.  He  would  in 
effect  have  recovered  them  if  this  action  had  not  been  brought, 
for  the  Titles  Office  would  have  roistered  the  application  bat  for 
the  plaintiff's  caveat.  In  Kemp  v.  Douglas  the  point  now 
raised  was  not  argued.  The  doctrine  of  equitable  mortgages  has 
sprung  up  during  the  last  century,  and  has  been  established  by  the 
Court,  and  is  not,  therefore,  affected  by  the  Statute  of  Limitationi, 
which  was  long  anterior. 

[HoDQEB,  J.  Is  not  this  aproceeding  to  enforcepaymentof  money  ?} 

Yes  ;  but  the  plaintiff  does  not  move  till  he  is  himself  attacked. 
Assuming,  for  the  sake  of  argument,  that  the  Statute  applies  at  all, 
and  it  is  submitted  that  it  does  not,  we  have  to  consider  from  what 
time  the  Statute  commences  to  run. 

[HoDOBS,  J.    From  the  date  of  the  deposit.] 

Spackman  v.  Foster  (d)  shows  that  is  not  so. 

[HoDGSS,  J.  That  was  because  the  plaintiff  there  did  not 
deposit  the  deeds,  nor  were  they  deposited  vdth  his  authority.] 

The  decision  was  not  based  on  the  original  fraud  at  all — ^it  went 
(HI  the  question  of  demand,  if  he  could  not  sue  until  demand,  then 
the  Statute  did  not  run  until  demand.  That  case  is  a  clear 
authority  that  there  must  be  a  demand  and  a  refusal  before  the 
Statute  begins  to  run,  the  reason,  of  course,  being  that  there  could 
be  nothing  in  the  nature  of  a  conversion  until  demand.  In  the 
present  case  it  is  submitted  that  the  Statute  has  not  run  at  all 
against  the  plaintiff,  or  if  it  has,  that  it  only  commenced  to  run 
from  the  time  of  the  application  to  bring  the  land  under  the 
Tramfer  of  Land  Statute,  which  may  be  looked  upon  as  a 
constructive  demand  for  the  deeds  by  reason  of  sec.  25  of  that  Act 

Box  in  reply — In  the  case  of  a  loan  of  money  on  a  deposit  of 
title  deeds  without  writing,  the  depositor  could  be  sued  on  default 
in  payment  of  the  first  interest  due.  The  same  question  as  is  now 
raised  as  to  the  time  when  the  Statute  begins  to  run  was  raised  by 
counsel  in  support  of  the  bUl  in  Kemp  v.  Douglas,  but  the  bill  was 
nevertheless  dismissed.  The  Statute  begins  to  run  from  the  time 
of  the  deposit,  and  at  the  end  of  fifteen  years  the  right  to  recover 
becomes  absolutely  extinguished  (sec.  48),  t.€.,  as  if  it  had  never 

(d   81W.K.648. 
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Box — ^I  cannot  agree  to  that. 


Cur.  adv.  vult. 


H0DOE89  J-  Ii^  this  case,  on  the  authority  of  the  case  cited,  I 
will  give  judgment  for  the  defendant.  But  it  is  as  well  that  I 
should  state  the  reasons  why  I  have  arrived,  independently  of  that 
case,  at  the  same  conclusion.  The  plaintiff  in  this  case  cannot 
succeed  unless  he  has  some  interest  in  the  land.  Unless  he  has  an 
interest  in  the  land  the  Court  cannot,  at  bis  instigation,  restrain 
the  defendant  Williams  or  the  Begistrar  from  dealing  as  they  may 
think  fit  with  the  land.  I  have,  therefore,  to  look  at  the  pleadings 
and  the  facts  to  see  if  the  plaintiff  has,  at  the  present  time, 
any  interest  in  the  land.     It  is  admitted — and  I  do  not  think 

(e)  3  Dr.  &  War.  104 


Bodies,  J. 


existed.    The  question  is  raised  in  this  case  in  precisely  the  same  1889 

way  as  in  Kemp  v.  Douglas,  by  an  action  to  restrain  the  Registrar       Babnbt 
of  Titles  from  registering.  Wiuiamb, 

[HoDOES,  J.  I  cannot  at  present  see  any  distinction  in  principle 
between  that  case  and  the  present.] . 

As  to  the  meaning  of  sec.  88,  which  is  sec.  24  of  the  English 
Act,  Wrixon  v.  Vize  (e),  cited  in  Kemp  v.  Douglas. 

Ooldsmith — That  section  has  even  less  to  do  with  the  case  than 
the  others.  It  relates  to  a  person  claiming  the  land  itself  or  the 
rent.  An  equitable  mortgagee  by  deposit  of  title  deeds  without 
memorandum  has  no  estate  whatever  in  the  land. 

[Hodges,  J.  You  are  now  practically  claiming  the  land.  If 
not,  must  I  not  dismiss  your  action  ?  For  you  are  seeking  to 
restrain  the  Office  of  Titles  from  dealing  with  the  land.] 

The  plaintiff  has  a  right  to  hold  the  deeds  until  his  position  is 
attacked.  The  matter  is  an  important  one  in  principle,  and  if  your 
Honor  has  any  doubt  in  the  matter,  I  should  ask  that  it  be  referred 
to  the  Full  Court  for  decision.  Except  for  the  case  of  Kemp  v. 
Doiiglas,  which  I  submit  does  not  touch  the  present  case,  the  point 
is  an  entirely  new  one. 

[Hodges,  J.  If  both  parties  desire  that  I  should  refer  it  to  the 
Full  Court,  I  will  do  so ;  but  unless  they  agree  as  to  that,  I  will 
look  into  the  miatter  and  decide  it  myself.] 


March  22. 
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1889  it  could  for  a  moment  bear  argument — ^that  the  plaintiff  has 

Babnbt  los^  his  right  to  recover  the  money.  That  is  'clearly  and 
Williams,  unmistakably  shown  by  sec.  47  of  the  ^^  Real  Property  Statute 
1864,"  which  provides  that  '*  after  the  passing  of  this  Act  no  action 
or  suit,  or  other  proceeding,  shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity, 
or  any  legacy,  but  within  fifteen  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for,  or  release  of,  the  same."  Now  this  equitable 
mortgage  makes  the  money  a  charge  upon  the  land,  and  as  the 
money  is  charged  on  the  land  by  the  equitable  mortgage,  an  action 
to  recover  it  must  be  brought  within  fifteen  years  after  the  right  to 
receive  the  money  shall  have  accrued.  The  action  has  not  been  so 
brought,  and  therefore  the  right  to  recover  the  money  is  gone.  Then 
the  question  arises  whether,  apart  from  the  right  to  get  the  money, 
the  plaintiff  has  any  interest  in  the  land.  I  use  the  word  '*  interest" 
advisedly,  because  by  sec.  17  of  the  Statute  the  word  "  land  *'  includes 
messuages  and  all  corporeal  hereditaments  whatsover,  and  any  share, 
estate,  or  interest  in  them,  or  any  of  them.  The  plaintiff  has  to 
show  that  he  has  some  interest  in  the  land.  When  the  equitable 
mortgage  was  made,  there  was  then  belonging  to  the  plaintiff  some 
interest  in  the  land.  Then  sec.  18  of  the  Statute  provides  that 
''  after  the  passing  of  this  Act  no  person  shall  make  an  entry,  or 
distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within 
fifteen  years  next  after  the  time  at  which  the  right  to  make  such 
entry,  or  distress,  or  to  bring  such  action,  shall  have  first  accrued.** 
That  may  be  said,  from  what  follows  in  the  next  section,  to  apply 
only  to  an  action  by  a  legal  mortgagee  to  recover  possession  of  the 
land,  and  if  the  plaintiff  were  a  legal  mortgagee  his  right  to 
recover  the  land  is  gone.  Then  we  have  only  got  to  look  at 
sec.  88,  and  we  find  that  if  that  is  the  limitation  placed  upon 
a  legal  mortgage,  the  same  limitation  is  applied  to  an  equitable 
mortgage.  Consequently  any  proceedings  which  an  equitable 
mortgagee  can  take  must  be  take,n  within  the  same  period  as  is 
limited  for  the  legal  mortgagee.  That  is  the  view  taken  by 
Lord  St.  Leonards  in  Wrixon  v.  Vize  (/),  cited  in  the  case  of 

(/)  3  Dr.  &  War.,  p.  118. 
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Kemp  V.  DougUu.    He  says,  speaking  of  the  24th  section  (which  1889 

is  our  88th  section),  it  ''is  not  well  framed,  for,  as  far  as  it        Barnbt 

bears  on  this  case  in  words,  it  would  apply  only  to  an  equitable      williamb. 

mortgagee,  and  give  him  the  same  right  in  equity  as  he  would 

have  had  at  law  if  he  were  a  legal  mortgagee.     But  it  is  impossible 

to  suppose  that  where  a  mortgagee  is  entitled  to  relief  in  equity 

he  was  not  still  to  have  the   right  within  the  time   appointed, 

although  he  had  a  legal  estate."     But  according  to  him,  at  any 

rate,  it  applies  to  an   equitable   mortgage.     If  it  applies  to  an 

equitable  mortgage,  then  the  equitable  mortgagee's  right  to  recover 

is  gone.     So  that  what  we  have  here  is  his  right  to  recover  the 

money  is  barred  by  time,  and  his  right  to  recover  the  land  is 

barred  by  time.     Then  sec.  48  says  that  ''at  the  determination 

of  the  period  limited  by  this  part  of  this  Act  to  any  person  for 

making  an  entry  or  distress,  or  bringing  any  action  or  suit,  the 

right  and  title  of  such  person  to  the  land  or  rent  for  the  recovery 

whereof  such  entry,  distress,  action,  or  suit  respectively  might  have 

been  made  or  brought  within  such  period  shall  be  extinguished." 

So  that  if  his  right  to  take  any  proceedings  to  recover  the  land 

is  gone,   his  title,  whatever  it   may   be,  is  gone.     If  his  right 

to  recover  this  money  is  gone,  his  title  to  the  money  is  gone. 

Sec.  17  has  an  interpretation  of  the  word  "  rent,"  which  is  large 

enough'to  cover  this  case,  and  in  my  opinion  does  cover  it,  and  makes 

the  section  work  more  harmoniously  with  the  other  sections  of 

the  Statute  than  at  first  sight  appears.     It  provides  that   "the 

word  '  rent '  shall  extend  to  all  annuities  and  periodical  sums  of 

money  charged  upon  or  payable  out  of  any  land."     Here  there  is 

money  charged  upon  the  land  with  a  periodical  payment  at  the 

rate  of  12^  per  cent,  on  the  money  advanced.     If  it  is  not  charged 

upon  the  land  I  have  no  right  to  interfere  with  the  Begistrar  or 

the  defendants,  because  the  plaintiff  has  then  no  interest  in  the  land. 

If  it  is  charged  on  the  land,  then  the  right  to  recover  it  is  lost,  the 

right  to  it  is  extinguished,  and  I  cannot  interfere.     The  plaintiff's 

right  to  recover  both  the  money  and  the  land  is  gone.     I  have, 

therefore,  come  to  the  same  conclusion  as  in  Kemp  v.  Douglas,  and 

most  give  judgment  for  defendants,  with  costs. 

Solicitors  for  plaintiff:  Braham  dt  Pirani. 

Solicitor  for  defendants:  Hopkins.  A.  J.  A. 
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FINLAT  V.  THE  QUEEN. 


1889  "DiUiet  on  the  E$taUs  of  Deeeated  Persons  Statute  1870"  (No,  388)»  as.  20,  83- 

JfofcA  18,  26.  Evasion  of  duty^Transfer  by  father  to  Mldren^Avoidance  of  land  tax. 

Where  a  teitator  in  his  lifetime  made  Tolantary  tramif  en  of  land  to  his  children 
in  order  to  avoid  the  proviaions  of  "  The  Land  Tax  Act  1887," 

Seld,  by  Higinbothajc,  C.J.  and  a'Bbokstt,  J.  (Kbbferd,  J.,disseniienie),ilai 
snch  transfers  were  evidence  of  a  constmctive  intent  to  evade  the  payment  of  dutj 
under  '*  The  Duties  on  the  Estates  of  Deceased  Persons  Statute  1870,*'  that  snch  landi 
formed  part  of  his  estate  at  death,  and  were  liable  to  probate  duty  under  the  pro- 
visions of  the  said  Act. 

Speoial  Case  stated  by  consent  of  the  parties.  The  question  to 
be  decided  by  the  Court  was  whether  certain  land,  included  in  four 
certificates  of  title  issued  prior  to  the  testator's  death,  were  to  be 
liable  to  probate  duty  under  the  provisions  of  Act  No.  888.  The 
petitioners  had  already  paid  duty  to  the  extent  of  1,648{.  12s.  Sd.y  and 
if  the  answer  of  the  Court  to  the  above  question  should  be  in  the 
negative,  then  it  was  agreed  that  judgment  should  be  entered  for 
the  petitioners  for  the  said  sum,  with  costs  of  the  suit. 

A  full  statement  of  the  facts  will  be  found  in  the  judgment  of 
Eerferd,  J. 

Madden  for  the  petitioners — In  Pinlay's  (testator)  will,  he 
speaks  of ''  the  lands  given  by  me  to  each  child  of  which  he  or  she 
^  shall  be  possessed  at  the  time  of  my  death."  He  therefore  regarded 
those  lands  as  being  no  longer  his.  The  property  was  given  abso- 
lutely, and  was  in  the  children's  power.  Finlay  did  not  bring  him- 
self within  sec.  28  of  Act  No.  888.  In  the  case  before  Molesworth,  J. 
(10  y.L.B.  Eq.  871),  that  learned  judge  acquitted  him  of  any 
fraud.  The  whole  question  in  this  case  is,  what  was  his  intent  ? 
It  is  not  right  to  assume  that  testator  had  no  other  intent  but 
that  of  evading  the  land  tax.  He  may,  indeed,  have  intended  to 
avoid  the  land  tax,  which  is  a  difierent  thing.  His  intention  was 
not  to  remain  owner  till  all  the  mortgages  on  the  station  were  paid 
off,  but  that  his  children  should  have  the  station  as  their  projperty. 
[HiaiNBOTHAM,  C.J.  There  was  no  division  in  the  profits  or 
earnings,  and  the  transferees  could  have  insisted  on  such  a  division 
at  any  time.] 
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[ExRFBSD,  J.    This  was  a  voluntary  conveyance,  and  oonld  be         p^^^* 

aet  aside  at  any  time  by  the  settlor.]  1889 

Tes;  it  does  not  follow  because  a  man  desires  honestly   to        viviIy 

avoid  the  provisions  of  the  Land  Tax  Act  that,  therefore,  he  wishes  t^- 

The  Qubbn. 
improperly  to  evade  the  probate  duties  imposed  by  Act  No.  388. 

The  first  proceeding  may  be  a  perfectly  le^timate  one,  while  the 

other  would  be  improper. 

[a'Beokett,  J.     The  question  for  the  Court  is  as  to  his  intent 

at  the  time  the  settlement  was  made.     His  primary  intention  may 

have  been  to  avoid  the  land  tax,  and  his  secondary  intention  to  make 

a  provision  for  his  children  in  his  lifetime.] 

Higging  {Box  with  him)  for  respondents — There  are  two  aspects 
in  which  this  case  presents  itself,  first  under  sec.  23  of  Act  No.  888, 
and  next  under  sec.  20  of  the  same  Act.  First :  These  transfers 
eome  within  sec.  23  as  b^ing  made  with  ''  intent  to  evade  the  pay- 
ment of  duty."  A  man  must  be  taken  to  intend  the  probable 
Gonseqnences  of  his  acts.  Here  the  testator  has  carried  out  by 
means  of  transfers  what  he  might  have  done  by  a  will.  The  duty 
is  not  payable  in  the  first  case,  and  it  is  in  the  second,  therefore  it 
mast  be  taken  that  the  object  was  to  evade  the  duty  payable  in  the 
latter  case.  An  intention  need  not  be  a  sole  intention.  The 
respondents  could  not  prove  a  stronger  case  than  this :  that  up  to 
the  time  of  his  death  the  testator  kept  his  grip  on  the  land,  and  had 
foil  management  of  it.  A  settlement,  where  the  settlor  stands  out 
of  the  matter  altogether,  would  be  dififerent.  Next,  by  sec.  20  of 
Aet  No.  388  this  was  a  settlement  of  property  to  take  efiect  after 
testator's  death,  and  should  have  bt^en  registered.  It  is  a  settle- 
ment which,  by  this  section,  should  have  duty  paid  on  it  as  on  a 
will,  and  it  will  not  be  operative  until  duty  is  paid  on  it  on 
registration.  Colechin  v.  Wade  (a)  shows  how  wide  an  interpreta- 
tion is  given  to  the  word  *'  settlement."  On  the  facts  of  this  case 
Finlay  treated  all  the  station  afiiairs  as  his  own,  he  never  gave  an 
secoont  of  them  to  his  children,  nor  was  he  ever  asked  for  one  by 
them.  In  the  statement  of  his  property  for  probate  duty,  his  right 
to  an  indemnity  from  his  children  in  respect  of  the  station  is  not 
included  as  an  asset. 

(a)   3  V.L.R.  Eq.  266. 
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[HioiNBOTHAM,  G.J.  But  that  act,  after  all,  is  the  act  of  the 
executors,  and  not  his.] 

The  will  shows  that  the  testator  treated  the  lands  which  he 
purported  to  give  away  in  his  life  as  lands  he  was  distributing  at 
his  death ;  it  is  as  if  he  had  got  his  children  to  give  the  lands 
back. 

[Eerferd,  J.  It  is  important  to  remember  that  valuation  is 
to  be  computed  not  at  the  time  a  gift  was  made,  but  at  the  time  of 
the  death  of  the  donor.] 

The  Grown  has  gone  far  enough  to  shift  the  onus  of  proof  on 
to  the  petitioners.  These  transifers  were  certainly  meant  to  benefit 
the  children,  but  not  till  the  testator's  death. 

[Kerfbrd,  J.  Tour  argument  would  have  weight  if  the  station 
were  clear,  but  testator  was  liable  on  bills  for  interest  and 
mortgages.] 

The  bills  were  all  made  out  at  long  periods,  and  we  submit  that 
this  was  part  of  the  device  to  continue  and  prolong  Finlay's  control 
over  the  property. 

Madden  in  reply — The  burthen  of  proof  is  on  the  respondents. 

There  is  a  marked  distinction  between  avoiding  and  evading  a  tax 

or  duty :  See  Exparte  Abbott  (b)  ;  Macbeth  v.  Ashley  (c) ;  Exparte 

John  Finlay  (d) — there  at  p.  78,  in  arguendo^  it  was  said :  "  It 

is    obvious    that    Finlay   was    trying    to   evade   the  tax ; "   and 

Holroyd,  J.,  interposed,  *'  He  never  tried  to  evade  the  tax ;  that 

term  should  not  be  applied.     He  tried  to  avoid  it,  and  that  he  had 

a  perfect  right  to  do.     There  was  nothing  dishonest  or  immoral  in 

what  he  did.*'     The  respondents  could  show,  by  other  means  than 

testator's  holding  the  land  in  his  "  grip,"  that  he  meant  to  evade 

duty.     Finlay  was  driven  into  the  position  of  becoming  a  debtor  to 

MacBain,  the  first  vendor ;  he  wished  the  property  to  be  transferred 

direct  by  that  vendor  to  his  children.      His  grip,  as  it  has  been 

called,  was  a  very  insecure  one  over  the  property.     For  instance,  if 

one  of  the  children  married,  and  the  inducement  to  the  other  party 

to  the  marriage  was  this  settlement,  then  the  settlement  would 

become  indefeasible:   Chapman  v.  Robertson  («).     So,  too,  if  one 

{h)  15  Ch.  D.,  James  L.J.,  at  p.  455.         {d)  10  V.L.R.  Eq.  68. 
(c)    L.R.  2,  Sc.  &  D.  App.,  Lord  Scl-     («)   13  V.L.R.  682. 
borne,  at  p.  959. 
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of  the  children  sold  his  share.     The  very  fact  that  in  the  will  itself  ^'^' 

reference  is  made  to  these  lands  shows  that  testator  had  no  intention  i889 

of  avoiding  the  dnty  ;  if  he  had,  then  the  last  thing  he  would  do        fihlIy 

would  be  to  mention  the  lands  in  his  wilL  _      »• 

Cur,  adv.  vuU. 

The  Chiep  Justice  read  the  judgment  of  himself  and 
a'Bbckett,  J.,  as  follows : — The  question  which  we  have,  to 
determine  upon  this  special  case  is,  whether  the  land  included  in 
foor  certificates  of  title  issued  on  25th  April  1883  to  four  of  the 
ehildren  of  the  testator,  John  Finlay,  and  which  had  been  trans- 
ferred to  them  by  duly  registered  transfers  on  the  19th  of  April 
1888,  in  consideration  of  natural  love  and  affection,  should  be 
deemed  to  form  part  of  the  estate  for  the  purpose  of  being  made 
liable  to  pay  duty  under  the  provisions  of  "  The  Duties  on  Estates 
of  Deceased  Persons  Statute  1870."  The  Court  is  empowered  by 
the  special  case  to  draw  all  inferences  of  fact  as  a  jury  might. 

The  testator  executed  his  will  on  1st  June  1887.  He  died  on 
15th  August  1887.  It  is  contended  for  the  Grown  that  the  testator 
executed  the  transfers  to  his  children  with  intent  to  evade  the  pay- 
ment of  duty  under  "  The  Duties  on  Estates  of  Deceased  Persons 
Statute  1870."  The  2Srd  section  provides  that :  "  If  any  person 
has  made  or  shall  hereafter  make  any  conveyance  or  assignment 
gift  delivery  or  transfer  of  any  estate  real  or  personal  or  of  any 
moDey  or  securities  for  money  in  anticipation  of  the  passing  of  this 
;  Act  or  with  intent  to  OTade  the  payment  of  duty  thereunder  in  case 
flich  person  should  die  the  property  comprised  in  any  such  gift 
delivery  or  transfer  shall  upon  the  death  of  such  person  be  deemed 
to  form  part  of  his  estate  for  the  purposes  of  this  Act  upon  which 
doty  shall  be  payable  under  this  Act."  The  property  included  in 
the  fonr  transfers  was  sold  to  the  testator  by  Sir  James  MacBain, 
and  was  transferred  by  him  to  the  testator  immediately  before  the 
transfers  to  the  children  of  the  latter.  The  transfers  by  the  vendor 
to  the  testator  were  subject  to  a  mortgage  from  Sir  James  MacBain 
,  to  Edward  Keep  to  secure  the  sum  of  25,000Z.  The  transfers  by 
!  the  testator  to  his  children  were  subject  to  this  mortgage  and  to 
ttother  mortgage  from  the  testator  to  Sir  James  MacBfun  for 
42,678{.  9s.  5d.     The  testator  purchased  this  property  avowedly 
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0.  for  his  children,  four  of  whom  were  then  nnder  age.    He  require 

S9  the  yendor  to  execute  the  contract  in  favonr  of  and  to  transfer  to  h 

~^        children  as  the  porchasers.     And  when  the  vendor  declined  to  sc 
direct  to  the  children  and  insisted  on  treating  the  testator  as  tl 
_  purchaser,   the  latter  immediately  after  the  transfer  to  himsc 

^*^'^*^'  executed  the  transfers  to  his  children.  It  may  have  been  tl 
intention  of  the  purchaser  that  his  children  should  ultimate! 
become  the  owners.  But  it  must  be  concluded,  we  think  wil 
certainty,  from  the  acts  of  the  testator  that  he  also  intended  tb 
while  his  children  should  appear  to  be  the  real  owners  they  shon 
take  no  real  present  interest  in  the  property,  and  that  he  shou 
retain  complete  power  of  disposition  of  it  in  himself.  This  inte 
tion  was  manifested  from  the  first,  and  continued  down  to  the  tin 
of  his  death.  He  instructed  his  agent  to  divide  the  land  amoi 
the  children,  but  no  dividing  fences  were  erected.  The  properti 
were  managed  as  a  whole.  No  division  of  profits  or  earnings  as  I 
separate  properties  was  ever  made.  No  accounts  were  made  or  re 
dered  as  for  separate  properties.  The  stock  depastured  on  all  ti 
properties  belonged  wholly  to  the  testator.  The  proceeds  and  eamin 
of  all  the  properties  were  paid  into  one  account  in  the  name  a 
under  the  absolute  control  of  the  testator,  and  together  with  mone 
provided  by  him  were  applied  to  the  payment  of  interest  due  on  t 
mortgages.  By  his  will,  executed  shortly  before  his  death,  a 
which  has  been  added  by  the  consent  of  both  parties  to  the  doc 
ments  set  forth  in  the  case,  the  testator  directed  that  before  a 
division  of  his  property  should  be  made  among  his  children,  t 
land  given  during  his  life  to  each  child  should  be  valued,  and  t 
value  of  each  child's  land  should  be  deducted  from  the  share 
each  under  the  trusts  of  the  will.  The  question  presents  itseli 
What  was  the  motive  and  intention  of  the  testator  in  making 
this  time  these  separate  transfers  to  his  children,  who,  it  is  de 
were  not  to  gain  any  present  advantage  from  them  ?  One  obj< 
of  the  testator  appears  to  have  been  to  evade,  or  at  all  events 
avoid,  the  provisions  of  "  The  Land  Tax  Act  1887."  Of  this  \ 
papers  included  in  the  special  case  furnish  direct,  and  to  our  mil 
conclusive,  evidence.  Immediately  after  the  transfers  in  1888, 1 
testator  forwarded  to  the  Registrar  of  Land  Tax  signed  notices  a 
acknowledgments  of  the  several  transfers,  and  applied  that  his  na: 
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might  be  remoyed  from  the  Land  Tax  Register.    His  application  f.o. 

ma  supported  by  a  statutory  declaration  dated  Ist  July  1888,  that         ^^ 
he  hid  by  the  said  transfers  hon&fide  parted  with  all  his  interest  in 
the  hods  to  the  several  transferees,  and  that  they  were  then  the  e. 

•bsdate  owners  and  proprietors  thereof.    The  Begistrar  determined  

to  ip^iTifatin  his  name  on  the  Begister,  and  the  testator  then  '°^*****^^*^'*^' 
made  an  affidavit  that  the  transfers  had  been  made  hand  fide  and 
br  Yaluable  consideration,  and  that  he  was  not  then  the  owner 
benefieial  or  otherwise  of  any  of  the  lands  so  transferred.  He 
appears  to  have  relied  upon  the  fact  that  each  of  the  transferees 
laaboond  by  the  transfers  and  the  provisions  of ''  The  TrwMfet  of 
Ltmd  SUstute**  to  pay  the  interest  on  the  mortgages  and  to 
mdamnify  him  against  the  principal  sums  secured  by  the  mort- 
gages and  against  liability  on  the  covenants.  But  it  was  held  by 
Oe  Court  In  re  *'  Land  Tax  Act  1877,"  exparte  John  Finloi^  (/) 
flat  this  obligation  of  the  transfinrees  did  not  constitute  a  valuaUe 
omaidaration  under  the  fourth  section  of ''  The  Land  Tax  Act  1887," 
nd  thai  such  a  dealing  by  the  fether  of  a  family  in  favour  of  his 
flhildxen  was  not  a  transfer  bond  fide  and  for  valuable  consideration 
Older  that  Act.  It  has  been  ccmtended,  however,  that  the  unsuc- 
mmtal  attempt  of  the  testator  to  escape  payment  of  the  land  tax 
k  no  evidenoe  thf|t  he  intended  by  these  transfers  to  evade  the 
pajmisnt  of  duty  under  the  ''  Dutiee  on  the  Eitatee  of  Deceased 
Penane  StatuU  1870."  We  think  this  may  be  conceded,  and  if 
fioof  qS  an  actual  and  express  intent  to  evade  the  payment  of 
daties  under  the  last-menticmed  Act  were  necessary,  the  facts  stated 
it  this  case,  while  affording  strong  grounds  of  suspicion,  would  not 
m  our  <^inion  jnatify  us  in  ccmduding  the  existence  of  such  actual 
and  ei^ress  intent.  But  we  think  that  such  proof  is  not  necessary, 
aid  that  proof  of  constructive  intent  is  sufficient.  The  testator 
most  be  held  to  have  known  at  the  time  he  made  these  transfers 
idnt  would  be  the  natural  and  necessary  consequence  of  his  act. 
He  must  be  taken  to  have  been  aware  that  as  he  was  postponing  to 
afiitore  and  undetermined  time  the  actual  and  effectual  transfer 
of  these  lands  to  his  children,  the  execution  of  the  transfers  would, 
m  the  event  of  his  death  before  that  time  arrived,  necessarily  (^rate* 
(Reposing  the  transfers  to  be  effectual)  as  an  evasion  of  the  Act. 

(/)  10VJaL(ll),p.68. 
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We  think  that  the  words  of  the  28rd  section,    f  with  intent  to 
^  evade  the  payment  of  duty,'*  shoold  receive,  so  far  as  regards  the 

[^  meaning  of  and  the  proof  necessary  to  establish  intent,  a  similai 
interpretation  to  the  words  '*  to  the  end  purpose  and  intent  to 
delay  hinder  or  defraud  creditors  '*  in  the  Statute  18  Eiiz.,  c.  5. 
'**'^'^'  In  Spirett  v.  Wiliowi  ($r),  the  Lord  Chancellor  Westbury  intimated 
an  opinion  that  an  express  intent  to  delay,  hinder  or  defraud 
creditors  must  be  proved  in  certain  cases  coming  within  the  Statute 
of  Elizabeth,  or  that  the  settlor  must  be  shown  to  be  reduced  to  t 
state  of  insolvency,  m  which  case  the  law  would  infer  that  the 
settlement  was  made  with  such  intent,  and  was  therefore  frauduleni 
and  void.  In  a  subsequent  case,  Freeman  v.  Pope  (h) 
Hatherley,  L.G.,  referring  to  the  same  Statute,  observed :  "  Th 
question  would  never  be  left  to  a  special  jury  to  find  Hmplicite^ 
whether  the  settlor  intended  to  defeat,  hinder  or  delay  his  crediton 
without  a  direction  from  the  judge  that  if  the  necessary  effect  o 
the  instrument  was  to  defeat,  hinder  or  delay  the  creditors,  tha 
necessary  effect  was  to  be  considered  as  evincing  an  intention  to  d( 

BO If  it  be  the  necessary  consequence  of  the  settle 

ment,  supposing  it  effectual,  that  some  creditors  must  remaii 
unpaid,  it  would  be  the  duty  of  the  judge  to  direct  the  jury  ths 
they  must  infer  the  intent  of  the  settlor  to  have  been  to  defeat  o 
delay  his  creditors,   and  that  the  case  is  within  the   Statute, 

p.  641 ''It  seems  to  me  that  the  difficulty  felt  b 

the  Vice-chancellor  arose  from  his  thinking  that  it  was  necessar 
to  prove  an  actual  intention  to  delay  creditors,  where  the  feusts  ar 
such  as  to  show  that  the  necessary  consequence  of  what  was  don 
was  to  delay  them.  If  we  had  to  decide  the  question  of  actui 
intention  probably  we  might  conclude  that  the  settlor,  when  b 
made  the  settlement,  was  not  thinking  about  his  creditors  at  al 
but  was  thinking  only  of  the  lady  whom  he  wished  to  benefit,  an 
that  his  whole  mind  being  given  up  to  considerations  of  generosit 
and  kindness  towards  her,  he  forgot  that  his  creditors  had  highc 
claims  upon  him,  and  provided  for  her  without  providing  for  them, 
p.  543.  And  see  per  Bandersley,  V.C.,  in  Jenkin  v.  Vaughan  (i 
We  should  not  infer  from  the  facts  stated  in  this  case  that  tii 

(jf)  8  De  Q.  &  S.  293 ;  34  L.J.  Cb.  367.  (h)  L.R.  5  Ch.  App.,  p.  53a 

(t)  3  Drew,  p.  419. 
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testator  when  he  executed  these  transfers  was  thinking  only  of  his  ^-O- 

children,  and  that  he  had  no  actual  intention  of  evading  or  avoiding  i889 

the  operation  of  this  law.     But  it  is  unnecessary  to  decide  the        f^^y 

question  whether  he  had  or  had  not  such  actual  intention.     We  «• 

Thb  Qubkn. 
come  to  the  conclusion  that  in  making  the  transfers  he  did  an  act  

which,  taken  in  connection  with  his  subsequent  control  of  the    ^'   ^*      *     ' 

property  comprised  in  the  transfers,  necessarily  operated  as  an 

erosion  of  payment  of  duty,  and  we  therefore  find  that  he  made  the 

transfers  with  intent  to  evade  the  payment  of  duty.     Upon  this 

ground  we  are  of  opinion  that  the  land  included  in  the  certificates 

of  tide  issued  to  these  children  must  be  deemed  to  form  part  of 

the  estate  of  the  testator,  John  Finlay,  for  the  purpose  of  being 

made  liable  to  pay  duty  under  the  provisions  of  the  ''  Duties  on 

tke  Eitatea  oj  Deceased  Persons  1870." 

Judgment  will  accordingly  be  entered  for  the  respondent  with 

eosts  of  suit. 

Eebfebd,  J.  The  petitioners  claimed  1,648Z.  12s.  8d.  for  money 
received  by  Her  Majesty  to  the  use  of  the  petitioners.  This  money 
IBS  paid  under  the  provisions  of  the  **  Duties  on  Estates  of 
Deceased  Persons  Act  1870"  (No.  888) »  sec.  12,  which  provides, 
"No probate  letters  of  administration  or  rule  to  administer  shall 
issue  from  the  Master's  oflice  until  the  duty  or  fee,  as  the  case  may 
be,  under  this  Act,  has  been  paid."  The  petitioners  were  therefore 
ecHupelled  to  pay  thi^  money  before  probate  could  issue.  The 
if&dal  case  provides  that  the  notes  of  evidence  taken  by  His  Honor 
Mr.  Justice  Molesworth,  in  the  case  of  Finlay  a/nd  the  Lcmd  Tax 
iet  (i),  and  the  affidavits  usecl  in  that  cause  are  to  be  taken  as  part  of 
ibis  case.  The  short  facts  of  the  case  appear  to  be  as  follows  : — In 
January  1888  the  deceased,  John  Finlay,  hereinafter  called  the 
settlor,  purchased  from  Sir  James  MacBain  the  estate,  which  is 
caDed  "  Wyuna,"  comprising  some  26,276  acres  1  rood  86  perches 
of  land.  The  estate  forms  a  delta  at  the  mouth  of  the  Goulbum 
Biver  at  its  junction  with  the  Murray,  and  has  been  always  used, 
ttd  is  now  Qsed,  as  a  grazing  property.  At  the  time  that  the 
settlor  entered  into  negotiations  with  Sir  James  MacBain  for  the 
puchase  of  the  *^  Wyuna  "  Station,  he  stated  to  Sir  James  MacBain 

(*)  10  V.L.R.  Bq.,  p.  78. 
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that  he  required  the  said  statiou  for  his  children,  and  not  for  himself, 
and  that  he  required  to  purchase  it  on  terms  of  a  long  delayed 
payment,  so  that  the  children  might  be  enabled  to  pay  for  the 
station  .out  of  the  produce  of  the  said  station.  He  requested 
Sir  James  MacBain  to  execute  the  contract  in  favour  of  his  children, 
and  to  transfer  the  station  to  his  children  as  the  purchasers  thereof. 
Sir  James  MacBain  declined  to  transfer  the  estate  in  separate 
portions  to  his  children  on  the  ground  that  he  would  have  a  better 
security  by  transferring  the  whole  estate  to  the  settlor.  After  the 
settlor  had  taken  a  transfer  from  Sir  James  MacBain  of  "  Wyuna  " 
Station,  subject  to  a  mortgage  which  was  upon  it  from  Sir  James 
MacBain  to  one  Edward  Keep,  he  mortgaged  it  to  Sir  James  MacBain 
as  security  for  the  purchase  money.  On  the  16th  October  1883  the 
settlor  made  an  application  to  the  Registrar  of  the  LoMd  Tax  Act 
to  be  relieyed  from  the  liability  of  paying  duty  under  the  prorisions 
of  that  Act  for  the  lands  granted  by  him  to  his  children,  and 
supported  his  application  by  an  affidayit,  of  which  the  following  is 
a  copy,  yia. : — 

1.  That  the  paper  writingi  annexed  marked  "A"  and  "B"  are  trae  ooiutfof 
entries  In  the  Ltmd  Tom  Btyut^r,  referrinf  to  landed  ettatee  numbered  168a  an^  997. 

a.  That  he  ia  the  pareoii  whoee  name  i^peart  in  tiie  said  Begiiter  as  owner  in 
respeot  of  said  lands. 

8.  That  he  became  the  owner  of  the  said  bunds  in  F^bmarj  1888,  when  the  lama 
were  bj  Memonuidnm  of  Transfer  under  the  prorinoDS  of  the  TVmmtftr  of  Ltmd 
6toMs,  bearing  date  reapeotively  1st  Febroary  and  19th  April  1883,  transferred  to 
him  by  Jamee  MacBain,  the  then  owner,  sabjeet  to  a  mortgage  from  the  said  Jimei 
MacBain  to  Edward  Keep,  to  secure. the  som  of  86,000/.,  and  he  (Jno.  Flnbiy) 
exeented  a  mortgage  to  James  MaftBain  over  all  the  said  lands  to  secure  the  bslsass 
of  the  porchase  money,  being  the  sum  of  42,6782.  8«.  M, 

4.  By  Memorandom  of  Transfer  under  the  provisions  of  the  ISramrftr  of  Lmi 
8taMo,  bearing  date  21st  day  of  April  1888,  he  transferred  to  his  son,  John 
Henry  Knox  finlay,  subject  to  mortgages  to  Edward  Keep  and  James  MaeBdn, 
4,766  acras  2  roods  18  perches,  being  a  portion  of  the  said  "  Wyuna"  Estate,  and  the 
said  John  Henry  Knox  Finlay  accepted  the  transfer,  and  is  now  the  registersd 
proprietor,  and  a  oertificate  of  title  has  been  issued  to  him  of  the  said  lands. 

6.  By  another  Memonuidnm  of  Transfer  on  the  19th  April  1888,  he  transferrsd 
to  his  son,  William  Knox  Finlay,  subject  to  the  aforesaid  two  mortgages,  4,947  acres 
8  roods  89  perches,  and  the  said  William  Knox  finlay  accepted  the  said  transfer,  and 
became  the  registered  proprietor,  and  a  certificate  of  title  thereto  hae  issued  to 
him. 

6.  By  four  seTcral  memoranda  of  transfer,  dated  19th  April  1888,  he  transferred 
to  Emily  Mary  Knox  Finlay,  2,461  acres  18  perches;  Charles  Albert  Ftnliy, 
2,467  acres  18  perches;  Samuel  Augustus  Talbot  Finlay,  2,441  aeres  1  rood 
20  perehes;  James  Alfred  Finlay,  2,487  acres  1  rood  14  perches.  All  these  transfen 
were  suljeot  to  the  aforesaid  two  mortgages. 
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7.  Each  of  the  above  have  acoepted  transfers,  beeome  the  registered  proprietors, 
sad  receiTed  a  certificate  of  title. 

8.  By  the  said  transfers,  and  the  proTisions  of  the  Tra/Mfer  of  Land  Statute,  each 
tniisferee  is  bound  to  pay  the  interest  secured  by  the  aforesaid  mortgages^  and  is 
also  bound  to  indemnifj  him  (John  Finlay)  against  the  principal  sum  secured  by  the 
said  mortgages,  and  against  all  liability  in  respect  of  any  covenants  contained  therein, 
or  by  the  said  Act  declared  to  be  implied  on  his  part. 

9.  On  the  12th  May  1883  he  caused  to  be  forwarded,  and  deliyered  to  the 
Begistrar  of  Land  Tax,  notices  and  aoknowledginents  of  each  of  the  said  transfersi 
signed  by  himself  and  each  of  the  above  transferees,  as  required  by  sec.  40  of  the 
*'  Lattd  Tax  Ad  1877,"  which  notices,  he  was  informed,  were  delivered  to  the  said 
Registrar  on  the  13th  May. 

10.  The  said  transfers  were  duly  registered,  and  certificates  of  title  issued  to  the 
tnasibrees  respectively. 

11.  The  said  transfers  were  respectively  made  fton^j^tf  for  valuable  consideration, 
sad  he  is  not  now  the  owner,  beneficially  or  otherwise,  of  any  of  the  lands  so  transferred. 

12.  Save  and  except  the  lands  mentioned  in  the  7th  schedule,  comprising  6,817 
acres,  or  thereabouts,  he  is  nut  now  the  owner  of  any  of  the  lands  comprised  in  the 
laid  landed  estates  numbered  168a  and  997  in  respect  of  which  his  name  is  entered 
on  the  Land  Tax  Eegitter, 

18.  On  the  1st  August  1883  he  sent  a  letter  to  the  Registrar  of  Land  Tax,,  sup- 
ported by  a  statutory  declaration,  applying  for  the  removal  of  his  name  from  the 
Lmid  TSu  Eeffister  in  respect  of  land  so  transferred. 

In  addition  to  the  facts  stated  iu  his  affidavit,  the  settlor  also 
sfaited  on  examination  before  Mr.  Justice  Molesworth  (0  that— 

"  There  was  no  understanding  or  agreement  between  himself  and  his  children  that 
their  several  parts  were  to  be  held  for  himself.  There  was  an  understanding  that  if 
fands  were  required  he  would  furnish  them.  .  His  second  son,  John  Henry  Knox 
Pnlay,  was  to  manage  for  all.  There  had  been  no  profits  yet,  owing  to  the  heavy 
sxpeuditnre.  There  was  a  verbal  agreement  between  himself  and  his  children  that 
the  whole  of  the  proceeds,  including  the  profit  on  the  stock,  were  to  be  applied  by 
the  manager — ^first  in  improvements,  and  then  to  make  a  fund  to  pay  off  the  liability. 
Hm  stock  was  not  conveyed  with  the  land  to  his  children.  His  eldest  son  was  now 
tventy-five,  his  second  twenty -three ;  his  other  children  were  under  age  at  the  time 
of  the  transfer  to  them,  though  one  had  since  come  of  age." 

On  cross-examination  he  said  that — 

"The  lots  into  which  the  property  was  divided  were  arranged  by  a  surveyor, 
Hr.  Wilmot»  before  any  negotiations  with  Mr.  Mac  Bain.  The  lots  of  his  two  eldest 
nos  were  each  in  two  blocks  of  less  than  2,600  acres,  more  than  five  miles  apart. 
Ko  boondaiy  fences  to  each  lot  were  put  up  to  his  knowledge.  The  whole  station 
was  foorth-class  land  under  the  <kct.  The  expenses  were  paid  by  the  manager  by 
eheqae  drawn  on  station  account,  which  was  in  the  manager's  own  name.  If  the 
•oeoont  was  low,  he  fed  it ;  he  had  paid  some  interest  bills.  There  had  been  no 
nbitantial  profit  yet,  except  one  clip,  against  which  he  drew  to  pa^  the  interest  bills. 
Hii  ddM  son  was  the  only  one  of  his  children  who  had  means  of  his  own." 

Mr.  Justice  Molesworth  found  as  a  fact,  on  the  evidence  brought 
Mnre  him,  that  the  settlor  was  reluctantly  compelled  to  take  a 

(l)  10  V.L.R.  Bq^  71. 
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transfer  to  himself  of  the  whole  of  the  property  in  the  first  instance, 
and  he  thereby  became  a  taxable  person  tinder  the  "  Land  Tax  Ad 
1877,"  and  that  he  coold  only  get  rid  of  his  liability  by  a  transfer 
bond  fide  for  valuable  consideration.  He  held,  further,  that  each 
of  the  transferees  being  bound  to  pay  the  interest  secured  by  the 
aforesaid  mortgages,  and  being  also  bound  to  indemnify  the  deceased, 
John  Finlay,  against  the  principal  sum  secured  by  the  said  mort- 
gages, and  against  all  liability  in  respect  of  any  covenants  contained 
therein,  did  not  constitute  a  valuable  consideration  within  the 
meaning  of  the  Land  Tax  Act.  The  learned  judge  concluded  his 
judgment  with  these  words  :  ^*  I  am  not  acting  upon  the  idea  that 
the  transfers  of  the  property  were  made  to  escape  the  tax,  they 
might  be  very  well  with  the  honest  object  of  dividing  the  property 
amongst  his  children  without  any  indirect  object  of  evading  the 
tax."  As  I  follow  the  judgment,  the  learned  judge  desired  to 
expfess  no  opinion  on  the  bona  fides  of  the  transaction,  but  to 
confine  himself  to  the  point  on  which  his  decision  turned,  that 
a  voluntary  conveyance  was  not  sufficient  under  the  Land  Tax  Act 
to  get  rid  of  the  liability  for  duty  thereunder. 

The  case  admits  the  following  facts  relied  upon  by  the  respon- 
dent (par.  7) : — 

**  Since  the  transfers  mentioned  in  paragraph  5  of  this  case  to  the  date  of  the 
death  of  the  said  John  Finlay,  the  station  called  Wyuna,  which  includes  all  the  sereral 
properties  transferred  as  in  paragraph  5  mentioned,  has  heen  managed  hy  one  manager 
as  a  whole  undivided  property*  the  expenses  of  snch  management  pajd  hy  fnnds  found 
from  time  to  time  hy  the  said  John  Finhiy.  The  interest  due  upon  the  mortgages 
paid  by  the  said  John  Finlay  from  time  to  time  from  funds  derived  partly  from  the 
profits  and  returns  of  the  station,  and  partly  from  moneys  provided  from  time  to 
time  by  the  said  John  Finlay.  No  alteration  has  ever  been  made  by  dividing  the 
several  properties  transferred  as  in  paragraph  5  mentioned,  by  erecting  any  divisional 
fences,  the  stock  from  time  to  time  depasturing  upon  the  whole  station  has  been 
bought  and  sold  by  the  said  John  Finlay,  and  has  wholly  belonged  to  him.  The 
said  station  has  not  been  managed  as  separate  and  distinct  properties.  The  proceeds 
and  earnings  of  the  whole  station  have  been  paid  into  one  account  in  the  name  and 
under  the  absolute  control  of  the  said  John  Finlay,  and  the  interest  due  on  the 
mortgages  of  the  several  properties  and  the  expenses  of  the  whole  station  as  a  whole 
undivided  property  paid  by  drafts  on  that  account.  No  division  of  profits  or  eaminga 
as  for  separate  properties  has  ever  been  made,  and  no  accounts  made  or  rendered  as 
for  separate  properties  to  any  of  the  transferees  mentioned  in  pangraph  JS  as  and 
for  distinct  and  separate  estates." 

During  the  argument,  from  observations  which  fell  {tarn  the 
Bench,  petitioners  and  respondent  put  in  as  an  exhibit  the  will 
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of  the  settlor, 
follows : — 


The  part  of  the  will  which  is  material   is   as  f.g. 


*'  I  DiBflCT  that  before  any  diTition  of  my  property  la  made  among  my  children, 
tlie  tnutees  of  this  my  will  do  cause  the  lands  given  by  me  to  each  child  of  which  he 
or  she  shall  be  possessed  at  the  time  of  my  death,  to  be  valued  by  some  competent 
vainer  at  the  expense  of  my  estate.  And  that  in  distribution  of  my  estate  the  value 
of  each  child's  lands  as  aforesaid  shall  be  deducted  from  his  or  her  share  under  the 
traits  hereof.*' 

An  explanation  was  given  by  Counsel  for  the  petitioners  as  to 
the  schedule  of  land  transferred  to  account  for  the  different  area 
given  to  each  of  the  children,  viz.,  that  the  grazing  capacity  of  the 
land  allotted  to  one  might  be  far  in  excess  of  that  allotted  to 
another,  and  that  the  division  was  made  by  the  surveyor  on 
the  basis  of  grazing  capacity,  so  that  each  of  the  children  would 
have  an  area  of  land  of  equivalent  grazing  capacity,  though  not  of 
ihe  same  acreage.  It  was  suggested  that  the  object  of  providing 
for  a  valuation  under  the  will  was  to  adjust  by  a  monetary  equivalent 
any  difference  in  value  of  the*  children's  shares  in  the  division  that 
the  surveyor  might  have  made.  The  settlor  died  on  the  15th 
August  1887,  and  the  petitioners  are  the  executrix  and  executor 
of  his  estate.  ''  The  Court  is  to  draw  all  inferences  of  fact  as  a 
jniy  might."  The  question  for  the  opinion  of  the  Court  is, 
whether  the  land  included  in  the  certificates  of  title  issued  to  the 
said  children  of  the  testator,  John  Finlay,  as  aforesaid,  should  be 
deemed  to  form  part  of  the  estate  of  the  said  John  Finlay  for  the 
purpose  of  being  made  liable  to  pay  duty  under  the  provisions  of 
**  The  Duties  on  Estates  of  Deceased  Persons  Statute  1870." 

If  the  Court  answer  the  above  question  in  the  affirmative,  then 
judgment  to  be  entered  for  the  respondent  with  costs  of  suit. 

If  the  Court  answer  the  above  question  in  the  negative,  then 
judgment  to  be  entered  for  the  petitioners  for  1,648{.  12a.  Sd.  and 
costs  of  suit. 

The  contention  for  the  respondents  is  that  the  conveyances 
made  by  the  settlor  on  19th  and  21st  April  were  made  **  with 
intent  to  evade  the  payment  of  duty"  which  would  become  payable 
under  the  provisions  of  "  The  Duties  on  the  Estates  of  Deceased 
Persons  Statute  1870."  Under  sec.  28  of  that  Act :  "  Any  con- 
veyance or  assignment  gift  delivery  or  transfer  of  any  estate  real 
•    .    .    to  take  effect  upon  the  death  of  the  person  making  the 

Q2 


1889 

Finlay 

Thb  Quxsn. 

Korf&rdrf  e/. 


Digiti 


zed  by  Google        — 


SUrUKME  COURT:  VICTORIA.  [V.L.R. 

same  shall  be  deemed  to  haye  been  made  .  .  .  with  intent  to 
evade  the  payment  of  the  duty  thereunder.*'  If  these  confejances 
had  been  made  by  the  settlor  for  the  purpose  of  evading  the  land 
tax,  I  would  have  said  that,  being  made  for  an  unlawful  purpose, 
they  could  not  now  be  made  available  as  an  answer  to  a  cbiim 
for  probate  duty.  There  is,  it  appears  to  me,  a  broad  distinction 
between  making  an  honest  band  fide  transfer  to  avoid  liability  under 
an  Act  of  Parliament,  and  making  a  sham  transfer  to  evade  liability 
under  it.  It  is  a  rule  of  construction  that  what  is  not  prohibited 
by  an  Act  of  Parliament  is  contemplated  as  a  thing  which  may  be 
lawfully  done  under  it :  see  Rainsden  v.  Liipton  (m).  Neither  the 
"  Land  Tax  Act  1877 '^nor  **  The  DutieM  on  Estates  of  Deceased 
Persons  Statute  1870*'  contain  provisions  prohibiting  bond  fide 
transfers.  The  Land  Tax  Act  makes  provision  for  the  bond  fide 
transfer  for  valuable  consideration  being  made.  An  honest  mistake 
as  to  what  was  a  valuable  consideration  ought  not  to  make  the 
transfer  an  illegal  act  (if  otherwise  bond  fide),  and  of  no  effect  as  a 
voluntary  transfer  under  '^  The  IhUies  on  Estates  of  Deceased 
Persons  Statute  1870."  In  Re  Johnson  (n),  Fry,  J.,  held  that  it 
was  a  commendable  thing  for  the  settlor  to  avoid  the  liability  of 
heavy  succession  duty  by  transferring  the  property  to  her  daughters 
on  condition  that  they  would  pay  the  debts  on  it  and  maintain  her 
during  her  life,  instead  of  leaving  it  to  them  by  will,  when  succession 
duty  would  have  had  to  be  paid.  Now,  in  this  case,  when  the 
land  tax  case  came  before  the  Full  Court  on  appeal  from 
Mr.  Justice  Molesworth,  Holroyd,  J.,  said  on  this  point:  "He 
(the  settlor)  never  tried  to  evade  the  tax ;  that  term  should  not  be 
applied.  He  tried  to  avoid  it ;  that  he  had  a  perfect  right  to  do. 
There  was  nothing  dishonest  or  immoral  in  what  he  did" :  In  re 
Land  Tax  Act  exparte  Finlay  (o).  In  that  case  the  transfers 
were  held  to  be  made  without  valuable  consideration  as  required  by 
the  Land  Tax  Act.  I  would  say  a  voluntary  conveyance,  although 
not  sufficient  to  get  rid  of  the  settlor's  liability  under  the  *^  Land 
Tax  Act  1877  "  would,  if  made  bond  fide  by  the  settlor  and  given 
effect  to  during  his  lifetime,  be  an  answer  to  a  claim  for  duty  under 
the  provisions  of  "  The  Duties  on  the  Estates  of  Deceased  Persons 
Statute  1870."      The  mischief  aimed  at  by  the  latter  Act  is  to 

(m)  L.R.  9  Q.B.  17.  (»)  20  Ch.  D.  894.  (a)  10  V.L.R,  Eq.  78. 
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prerent  an  evasion  of  the. payment  of  dnty  by  a  settlor  making  a  f.o. 

conveyance  not   to  take   effect   until   after   his   death   instead  of  igg^ 

disposing  of  his  property  by  will,  when  the  duty  would  become        jw^y 
payable  before  probate  of  the  will  could  be  obtained.     We  are  by  t- 

the  case  to  draw  inferences  of  fact  from  the  state  of  facts  submitted  — 

to  us,  and  to  reach  the  conclusion  as  to  what  was  in  the  mind  of  ^^^^>  ^' 
the  settlor  at  the  time  he  made  the  several  conveyances  referred  to. 
Did  he  make  them  with  the  intent  to  evade  payment  of  duty  under 
the  provisions  of  "  The  Duties  on  Estates  of  Deceased  Persons 
1870  *'  ?  If  he  did,  then  under  the  provisions  of  sec.  23  of  that 
Act  the  lands  so  conveyed  are  to  be  deemed  to  be  part  of  the 
settlor's  estate,  and  liable  for  duty.  I  have  already  said  that  in 
my  opinion  the  making  of  the  transfers  was  not  in  itself  illegal, 
because  the  effect  of  the  transfers  was  to  avoid  payment  of  the 
land  tax  and  also  of  probate  duty.  Nor  have  they  been  made 
with  the  intention  to  defeat  and  delay  creditors  within  the  pro- 
visions of  the  Statute  of  18  Eliz.,  c.  5,  so  as  to  bring  them  within 
the  authorities  upon  that  Statute,  which  show  that  fraud  might  in 
certain  cases  be  inferred  from  the  making  of  the  deed.  No 
inference  as  to  the  intention  of  the  settlor  can  therefore  be  drawn 
firom  the  bci  of  the  making  of  the  transfers.  We  have  no  means 
of  ascertaining  what  was  in  the  mind  of  the  settlor,  and  we  can 
only  reach  a  conclusion  as  an  inference  to  be  drawn  from  the  whole 
of  the  facts  and  circumstances.  I  would  say  that  to  contradict  the 
secount  given  by  the  settlor  himself  of  his  intentions  in  making 
the  transfers,  and  to  reach  the  determination  that  he  uitended  to 
evade  the  payment  of  duty  by  means  of  those  transfers,  the  facts 
and  circumstances  must  be  of  such  a  character  as  to  lead  the  mind 
to  the  irresistible  conclusion  that  what  the  settlor  pretended  to  do 
was  a  mere  scheme  and  device  to  make  believe  that  he  was  honestly 
making  a  provision  for  his  children  by  a  disposition  of  his  property 
in  his  lifetime,  whereas  in  truth  he  was  doing  nothing  of  the  kind. 
The  rule  as  to  circumstantial  evidence,  from  which  an  inference 
may  be  drawn,  will  be  found  laid  down  in  a  number  of  authorities, 
and  to  be  substantially  as  follows: — ^'  Where  a  theory  has  to  be 
sustained  by  circumstantial  .evidence,  all  the  facts  proved  must  be 
consistent  with  the  theory,  but  there  must  be  also  some  one 
sabstantial  credible  fact  inconsistent  with  the  contrary"  :  Willes,  J., 
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The  Great  Western  Railway  Company  v.  RimmeU  (p).  Therefore, 
to  sapport  the  theory  of  the  respondents,  that  the  settlor  intended 
to  evade  the  payment  of  duty,  there  must  be,  according  to  that 
rule,  **  one  substantial  credible  fact  inconsistent  with  tha contrary" 
of  that  proposition.  The  learned  counsel  for  the  respondents 
admitted,  in  reply  to  a  question  put  by  me,  that  the  facts  were 
consistent  either  with  the  contention  of  the  petitioners,  or  with 
that  of  the  respondents.  The  case  on  this  admission  would, 
therefore,  not  fall  within  the  rule.  I  think  the  learned  counsel 
was  right  in  making  that  admission.  If  the  settlor  is  disbelieved, 
all  the  facts  and  circumstances  relied  upon  by  the  respondents  in 
the  case  are  consistent  with  the  "  Wyuna "  Estate  being  entire, 
and  being  the  sole  property  of  the  settlor  up  to  the  time  of  his 
death,  and  therefore  that  those  transfers  were  made  with  the  intent 
to  evade  the  probate  duty.  If  on  the  other  hand  he  is  believed,  all 
the  facts  and  circumstances  are  consistent  with  the  scheme  of 
buying  the  property  in  the  manner  described  by  the  settlor,  and 
settling  it  in  the  manner  stated  by  him,  and  with  its  being  an 
honest  bond  fide  family  settlement.  I  would  say  this  with  regard 
to  the  facts  relied  upon  by  the  respondents  as  evidence  of  their 
contention  with  reference  to  the  working  of  the  estate  as  an  entire 
property,  that  if  each  of  the  children  had  acquired  the  land  by 
purchase  or  selection,  it  is  general  knowledge  among  those 
acquainted  with  grazing  in  this  country  that  the  most  profitable 
way,  and  possibly  the  only  way,  to  work  fourth-class  land  com- 
prising an  estate  like  the  one  under  consideration,  would  be  to 
work  it  as  an  entire  property  with  one  set  of  working  expenses. 
The  system  of  working  properties,  whether  obtained  by  purchase  or 
selection,  by  members  of  a  family  as  one  property  with  a  common 
fund — all  profits  beyond  what  is  actually  required  for  bare  necessaries 
to  be  set  apart  for  payment  of  the  united  debt — will  be  found  to  be 
of  frequent  occurrence  in  this  country  under  the  Land  Act  and  the 
Land  Tax  Act.  In  this  case,  apparently,  the  scheme  would  not 
have  succeeded  if  the  settlor  had  not  fed  the  estate  with  money 
from  time  to  time  to  enable  it  to  be  carried  on.  If  the  properties 
had  been  cleared  of  debt  in  the  lifetime  of  the  settlor,  and  the 
scheme  worked  out  as  planned  by  him,  and  after  that  **  no  division 

(p)  27  L.J.  (N.S.)  C.P.  206. 
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of  profits  or  earnings  as  for  separate  properties  had   ever   been  ^-c* 

made  or  rendered,   as   for   separate   properties,"  I   should   have  i889 

strongly  doubted  the  bona  fides  of  the  transaction.     On  appeal  from        fiklIt 
the  judgment  of  the  learned  primary  judge,  the  question  of  the  »• 

howk  Jidss  of  the  transaction  was  considered  by  this  Court  on  sub-  

stantially  the  same  facts  we  have  now  before  us.  Mr.  Justice  Holroyd,        ^^  '    ' 

who  delivered  the  judgment  of  the  Court,  said  :  ''  Assuming,  as  in 

our  opinion  we  may  safely  assume  upon  the  evidence  presented  to 

Q8,  the  bona  fides  of  Mr.  Finlay's  transfers  to  this  extent,  that  he 

eonld  not  revoke  them,  and  had  no  intention  of  trying  to  do  so,  and 

that  there  was  no  trust  or  understanding  between  him  and  his 

children  beyond  that  which  he  himself  disclosed,  viz.,  that  his 

stoek  should  depasture  over  the  whole  of  the  land,  and  that  the 

profits  should  be  devoted  primarily  to  the  discharge  of  the  interest 

on  the  mortgages  and  then  of  the  principal.     .     .     ."     Five  years 

have  elapsed  since  that  judgment  was  delivered.     Mr.  Finlay,  the 

settlor,  has  since  died.      No  alteration   has  been   made   in   the 

properties,  except  perhaps  the  payment  off  of  some  portion  of  the 

debt.    No  new  light  has  been  thrown  on  the  transaction  (saving 

the  extract  from  the  will)  since  the  facts  were  considered  by  this 

Gonrt.    I  have  reached  the  same  conclusion  as  this  Court  did  on 

that  occasion.     I  feel  that  I  may  '*  safely  assume  upon  the  evidence 

presented  to  us  the  bona  fides  of  Mr.  Finlay's  transfers."     I  am  of 

opinion  that  the  transaction  was  an  honest  bond  fide  settlement, 

and  that  the  settlor  did  not  make  the  transfers  referred  to  with  the 

intent  to  evade  the  payment  of  probate  duty.     I  answer  the  question 

put  m  the  ease  stated  in  the  negative. 

Judgment  for  respondents  with  costs. 

Solicitors  for  petitioners :  Taylor^  Buckland  A  Oates. 
Solicitor  for  respondents :  Sutherland^  Crown  Solicitor. 

A.  F.  M . 
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March  14,  26. 


MAYOR,  Bto.,  op  PRAHRAN  v. 

CARTER. 

SAME  €.  GOULTER. 

SAME  0.  GRIFFITHS. 

SAME  V.  KENNEDY. 

SAME  V.  SMITH. 

SAME  «.  SUCKLING. 

SAME  V.  WILLIAMSON. 

"  Local  Qovemmeni  Act  1874  "  (No.  606),  «.  27S— <'  The  JusHccm  of  ike  Fwue 
Act  1887"  (No,  968),  m.  19,  liO^-AppeaU  againtt  rates— Evidence  hefort 
Court  of  Petty  Seteiont — Biat  of  adjudicating  juttieee — Jueticee  vho  art 
ratepayers  makin4f  order  reducing  rates. 

Whore  justices  adjudicating  under  sec.  273  of  Act  606  upon  an  appeal  agunit 
the  municipid  yaluation  of  rateable  property  commit  an  error  or  mistake  of  fact,  this 
mistake  w  not  a  ground  on  which  the  Supreme  Court  can  review  their  determinatioo. 

Adjudicating  justices  who  have  only  an  interest  as  ratepayers  in  an  appeal  against 
rates  heard  before  them  are  not  thereby  disqualified  from  abjudicating  upon  sueh 
appeals.  Sec  19  of  Act  No.  963  permits  a  Justice  to  acyudicate  in  an  appeal  against 
the  increase  of  a  municipal  rate,  although  he  may  have  previously  exercised  his  rights 
as  a  ratepayer  by  attending  a  meeting  of  ratepayers  and  expressing  an  opinion 
adverse  to  the  increase  of  the  rate. 

Sec.  273  of  the  **  Local  Ghvemmeut  Act  1874"  is  not  impliedly  or  expresdy 
repealed  by  <'  The  Justices  of  the  Peace  Act  1887.*' 

Order  nm  to  review  a  decision  of  justices  under  sec.  150  of  Act 
No.  958,  calling  on  the  appellants  below,  and  certain  of  the  magis- 
trates, to  show  cause  why  orders  made  in  the  Prahran  Court  of 
Petty  Sessions  should  not  be  reviewed.  The  affidavits  showed  that 
the  valuation  of  the  rateable  property  of  the  respondents  had  been 
increased  by  the  council.  On  appeal  to  the -Court  of  Petty  Sessions 
this  valuation  was  ordered  to  be  reduced  by  the  justices.  This  order 
was  now  sought  to  be  reviewed.  The  order  to  review  was  granted 
by  a  judge  of  the  Court  on  two  grounds — (1)  That  the  justices  were 
wrong  in  reducing  the  valuation  of  the  council  without  any  evidence 
to  support  such  reduction,  and  (2)  That  the  justices  had  no  juris- 
diction to  make  the  order  in  question,  as  some  of  the  adjudicating 
magistrates  were  disqualified  by  being  substantially  interested  and 
biassed  in  the  matter  heard  before  them.  It  was  objected  to  two 
of  the  justices,  Mr.  Young  and  Mr.  Sykes,  that  they  had,  at  a  public 
meeting  of  ratepayers  previous  to  the  hearing,  denounced  the  increase 
of  the  valuation  made  by  the  council.      Against  a  third  justice, 
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Mr.  Brennandy  it  was  objected  that^  at  tb^  same  sittings,  he  was  an 
appellant  against  the  rate  made  on  his  property.  The  remaining 
necessary  fa^ts  fdlly  appear  in  the  judgment. 

MATOE.OF  PRAHRAN  v.  OAETBR. 

Hood,  Isaacs  and  WiUiamson  to  show  cause — ^As  to  the  first 
objectiou,  the  magistrates  were  perfectly  justified'  in  what  they 
did.  The  municipal  council  had  to  show  that  their  valuation  was 
right. 

[HioiNBOTHAM,  C.J.    On  whom  is  the  onus  of  proof?] 

That  does  not  matter  here.  The  municipal  council  assumed 
the  burden  of  proof.  Strict  proof  is  not  required  in  cases  of  this 
kind.  It  is  enough  if  there  were  cTidence  both  ways^  then  this 
mle  must  go.  Next  as  to  two  of  the  magistrates  being  interested : 
See  R.  V.  Justices  of  liichinond  (a) ;  JS.  v.  Farrant  {b) ;  R.  v. 
Rand{c). 

[I'BBCKiBTT,  J.,  referred  to  Dimes'  Case  (d).] 

[HioiNBOTHAM,  C.J.  If  this  rule  be  strictly  adhered  to,  then 
even  the  judges,  who  are  ratepayers,  might  be  held  to  be  interested.] 

If  this  goes  as  far  as  the  other  side  say,  then  no  one  in  a 
judicial  position  will  be  able  to  adjudicate  without  incurring  the 
risk  of  having  this  objection  taken  against  him.  He  cited  Mayor 
cfFitzToy  V.  CoUingwood  Oas  Co.  (e). 


F.o; 


1889 


Maddb,  wxo.,  XOf 
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XIabtbb. 


Neighbour  J  in  support  of  rule,  cited  Shire  of  Metcalfe  v. 
Degraves  (/) ;  Shire  of  Bwngaree  v.  BaUarat  and  East  Ballarat 
Water  Coimmissioners  (g) ;  Bennett  y.  Mayor  ofE.  ColUngivood  (fc). 
Even  though  sec.  278  of  the  "Local  Government  Act  1874  ■' 
(No.  506)  says  the  decision  of  the  justices  is  to  be  final,  yet  that 
decision  may  be  appealed  from.  The  jurisdiction  of  this  Court 
eannot  be  ousted:  Maxwell  on  Statutes  (2nd  ed.),  158.  Next,  a 
peeuniary  interest  in  magistrates  is  not  necessary :  R.^  v.  Meyer  (i) ; 
sec.  19  of  Act  958 ;  £a^a7t6  Eom^^^  (A;).^ 


(p)  SCdzCC.  814. 

W  «)Q.B.D.  68. 

(0)  1Q.B.230. 

(<Q  8  H.L.C.  759. 

W  6  W.  W.  &  A'B.  (L.)  72. 


if)  1  A.  J.R.  124. 
(y)    4A.J.B.80. 
(A)    4  A.  J.R.  81. 
(»)     1  Q.B.D.  173. 
(k)   18Q.B.  IT?, 
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I.  aUfK  9.  OOULTBR. 

9  Hood  and   WiUiafMon  to  show  cause — ^The  same  objections 

~  ^.  ftpply  here.  It  is  noticeable  that  the  16th  Schedule  of  the  ''  Local 
iA«  Oovemment  Act  1874  '*  says  nothing  about  capital  yalne.  If  there 
rn.       is  evidence  both  ways  below  this  Court  will  not  interfere. 

Neighbour  in  support — I  will  yield  on  the  first  ground. 
SAME  9.  GRIFFITHS. 

Hood  to  show  cause. 

Neighbour  in  support — In  this  case  no  evidence  was  adduced, 
except  that  the  complainant,  Mrs.  Griffiths,  was  cross-examined. 
There  was  no  affidavit  as  to  the  interest  of  the  justices  :  sec.  155 
of  Act  No.  968. 

SAME  «.  KENNEDY. 
Isaaes  to  show  cause — In  this  case  one  of  the  magistrates  was 
objected  to  on  the  ground  that  he  was  himself  an  appellant,  bat 
this  objection  was  withdrawn,  and  he  was  asked  to  adjudicate.  Now 
on  this  fact,  in  order  that  a  litigant  may  be  allowed  to  complain  of 
an  interested  justice,  he  must  give  affirmative  evidence  that  he  did 
not  know  at  the  time  that  the  justice  was  interested,  or  else  he 
should  object  at  the  hearing :  12  v.  Cheltenham  Commissionen  (I). 

Neighbour  in  support. 

SAME  «.  SMITH. 
Hood  and  WiUiamson  to  show  cause— The  grounds  are  the 
same. 

Neighbour  in  support — R.  v.  Justices  of  Great  Yarmouth  (m). 

SAME  «.  SUOKLING. 

Hood  to  show  cause. 

Neighbour^  in  support,  cited  R.  v.  Justices  of  Surrey  (n) ;  R.  v. 
Justices  of  Hertfordshire  (o) ;  R.  v.  Broume  exp.  Sandilands  (p). 

(0    1  Q.B.  467,  per  Denman,  C. J.  (o)  6  Q.B.  768. 

(m)  8  Q.B.D.  525.  (p)  4  V.L.R.  (L.)  ISa 

(»)  1  Jur.  (N.S.)  11^8. 


Digitized  by 


Google 


VOL  XV.]  .  LII  &  LIU  VICT.  231 

SAME  9.  WILLIAMSON.  F.O. 

Hood  and  Williamson  to   show  cause — This  case  should  be  ^^^ 

remitted  for  rehearing,  or  the  appellants  may  be  deprived  of  the  right  _  ' 

of  appeal.  If  this  decision  of  the  justices  is  quashed,  then  they  Prahban 
eannot  appeal.  Sec.  278  of  Act  506  cannot  be  repealed  by  sec.  19  wixliakson. 
of  Act  No.  953.  General  words  never  repeal  special  words.  By  the 
decision  of  the  justices  being  final,  it  is  meant  that  the  Court  will 
not  interfere  with  their  decision,  though  they  have  made  a  mistake 
in  law.  If  the  magistrates  have  been  improperly  interested,  then 
there  has  been  no  decision  at  all.  It  would  not  be  a  ''  hearing.'' 
Bnt  if  the  magistrates'  court  is  competent,  then  its  decision  is  final, 
loth  on  fEusts  and  law. 

< HioiMBOTHAM,  G.J.    Then  could  the  parties  have  a  case  stated  ?] 

No ;  not  if  the  objection  is  taken. 

[HioniBOTHAM,  C.J.  But  even  if  no  objection  is  taken,  consent 
win  not  give  the  Court  jurisdiction.] 

Neighbour  in  support  cited  Exparte  Ramshay  (q).  Sees.  146, 
148  of  Act  No.  953 :  Colonial  Bank  of  Australasia  v.  WiUan  (r) ; 
The  King  v.  Plowright  (s). 

Cut.  adv.  vtdt. 

HiGiNBOTHAM,  G.J.,  delivered  the  judgment  of  the  Court  March  te. 
[HiaiHBOTHAM,  C.J.,  Ejsbfbbd  and  a'Bbokbtt,  JJ.].  In  all  of 
these  cases  an  order  was  made  by  a  judge  Qf  this  Court  under 
see.  150  of  **  The  Justices  of  the  Peace  Act  1887,"  calling  upon  the 
appellants  below,  and  certain  of  the  justices  who  took  part  in  the 
several  appeals,  to  show  cause  why  orders  of  justices  in  the  Prahran 
Court  of  Petty  Sessions,  varying  the  valuation  of  the  rateable  pro- 
perty in  the  rate  for  the  year  1888  and  the  amount  assessed  thereon, 
should  not  be  reviewed.  The  first  ground  on  which  the  order  to 
review  was  granted  is  common  to  all  the  cases.  It  is  that  the 
jnstioes  committed  an  error  or  mistake  by  reducing  the  valuation  of 
the  valuers  for  the  council  without  any  evidence  to  support  such 
reduction.  This  is  an  alleged  error  or  mistake  of  law,  and  not  of 
&et.    We  have  examined  the  large  mass  of  evidence  on  affidavits 

{q)  18  Q.B.,  at  p.  198.  (r)  L.R.  6  P.O.  417. 

(«)  8  LeacVs  Mod.  Rep.  96. 
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which  has  been  brought  before  as.    In  all  of  these  cases,  with  one 
exception,  that  of  Mrs.  Ann  Griffiths,  there  was  eyidence  adduced  on 
HiitimhoikiimCJ  ^^  *^^®*  ^°  which  the  determination  of  the  justices  could  well  be 

'■ —  supported.    The  questions  raised  were  questions  of  fact.    The 

justices,  and  not  this  Court,  are  admittedly  the  proper  tribunal  to 
determine  questions  of  fiact.  The  evidence  of  yalue  brought  before 
them  on  the  part  both  of  .the  appellant  ratepayers  and  the  respon- 
dents, was  meagre,  doubtful,  and  unsatisfieu^tory ;  perhaps  neces- 
sarily so,  under  the  unusual  circumstances  under  which  this  rate 
ajppears  to  have  been  made.  But  there  was  some  OTidence  called 
for  the  ratepayer  in  all  the  cases  but  one,  on  which  the  justices  were 
bound  to  exercise  their  judgment,  and  they  seem  to  have  weighed 
and  applied  it  in  each  case  with  care  and  discrimination.  Even  in 
the  case  of  Mrs.  Griffiths,  who  called  no  witness,  there  was  not  such 
a  total  failure  of  proof  as  would  justify  us  in  saying  that  there  was 
no  evidence  to  support  the  reduction  of  assessment  made  by  the 
Bench.  The  principal  witness,  a  valuer  for  the  council,  Mr.  John 
Dick,  justified  his  valuation  of  the  appellant's  property  at  £2Q  per 
foot  by  other  sales  in  the  immediate  neighbourhood,  but  his  evidence 
in  this  case  was  discredited  by  the  admission  he  had  made  in  pre- 
•  vious  ease^  thai  the  sales  on  which  he  based  his  valuation  were 
known  to  him  by  report  only,  and  that  he  did  not  know  whether 
those  sales  had  been,  or  would  be,  completed*  He  further  admitted 
that  the  premises  adjoining  the  appellant's  had.been  sold  as  recently 
as  March  1888  at  lower  prices  per  foot  than  the  price  at  which  he 
valued  the  appellant's  premises.  Such  evidence  tendered  fat  the 
council  opened  the  valuation  on  which  the  rate  of  the  appellant's 
premises  was  based,  and  justified  and  required  the  justices  to  deal 
with  the  qaestion  for  themselves  upon  the  imperfect  «id  unsatisfac- 
tory proof  submitted  to  them.  Sec.  278  of  the  "  Local  OovemmerU 
Act  1874,"  whiph  is  the  basis  of  this  jurisdiction  of  the  justices  in 
Petty  Sessions,  provides  that  the  decision  of  the  justices  '^  shall  be 
final."  This  provision  is  not,  in  our  opinion,  impliedly  or  expressly 
repealed  by  "  The  Justices  of  the  Peace  Act  1887."  This  finality 
applies  particularly  to  the  two  questions  of  fact— unfairness  or 
inC(MTectness  in  the  valuation  of  property,  and  unfaimesq  or 
incorrectness  in  the  amount  assessed  thereon,  over  which  juris- 
diction is  given  by  this  section  to  justices  in  Petty  Sessions.     The 
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finality  does  not  relate  to  queBtions  of  law.     The  justices  in  Petty  '•^- 

SoBsions  are  themselves  a  Court  of  Appeal  upon  these  questions  of  isso 
bet  from  the  council  of  the  municipality.  The  council  may,  after  ^^i„jo«Aam,c.j: 
a  rate  has  been  made,  correct  omissions  or  errors  or  inequalities  " 
in  the  rate,  and  in  the  sum  at  which  any  person  has  been  rated — 
flee.  264.  Complaints  of  individual  ratepayers,  on  the  ground  either 
of  nnfiEur  or  incorrect  valuation,  or  of  unfair  or  incorrect  assessment 
of  amount  not  redressed  by  the  council,  can  be  determined  by  the 
JQsfcices,  on  appeal,  and  their  decision,  should  the  ratepayer  be  still 
unsatisfied,  will  not  be  binding  on  him  for  more  than  a  year.  The 
eooncil  and  the  local  justices  are  unquestionably  the  best  and  most 
eompetent  judges  of  all  questions  connected  with  the  fairness  of  the 
Talnation  and  the  equality  of  the  incidence  of  the  rate.  Both 
bodies  exercise  their  respective  functions  under  a  real  and  legitimate 
responsibility  to  the  general  body  of  the  ratepayers.  We  think  that 
the  Legislature,  having  provided  these  adequate  remedies  for  unfair 
or  incorrect  valuation  or  assessment  in  the  case  of  individual  rate- 
payers, intended  to  disallow  appeals  upon  these  questions  to  other 
tribunals,  and  thua  to  prevent  the  recurrence  annually  of  extensive 
and  costly  litigation.  The  first  ground  of  this  order  to  review,  that 
there  was  no  evidence  to  support  the  reduction  of  valuation  in  these  * 
eases,  raises,  as  we  have  observed,  a  question  of  law.  We  hold 
that  a  question  of  fact,  and  not  of  law,  is  raised  by  the  affidavits  in 
all  the  cases,  and  that  an  error  or  mistake  of  fact,  if  any  such  has 
been  committed,  is  not  a  ground  upon  which  this  Court  can  review 
the  determination  of  the  Court  below  under  this  section  of  the 
•'  Local  Government  Act  1874." 

The  second  ground  of  the  several  orders  raises  a  different 
question.  In  the  first,  second,  and  third  cases  the  determination 
of  the  justices  is  impeached  on  the  ground  that  they  had  no 
jurisdiction  to  make  the  order,  inasmuch  as  Mr.  Young  and 
Mr.  Sykes,  two  of  the  justices,  were  disqualified  to  act  as  being  so 
substantially  interested  in  the  matter  of  the  appeals  on  which 
they  adjudicated  as  to  have  a  real  bias.  In  the  fourth  case, 
Mr.  Brennand,  one  of  the  adjudicating  justices,  is  objected  to  as 
being  himself  an  appellant  against  the  valuation  of  his  rateable 
property.  In  the  fifth,  sixth,  and  seventh  cases,  Mr.  Young, 
Mr.  Sykea,  and   Mr.  Brennand    are  all  objected  to  on  the  same 
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groonds.  In  the  first,  second,  and  third  cases,  the  objection  to 
Messrs.  Young  and  Sykes  was  taken  at  the  hearing.  In  the  fourth, 
p-  fifth,  sixth,  and  seventh  cases  no  objection  is  alleged  to  have  been 
~  taken  at  the  hearing  ;  but  it  has  been  stated  at  the  Bar  that  it  was 
understood  that  the  objections,  having  been  taken  once  for  all  in 
the  first  three  cases,  should  be  considered  to  apply  to  all  (he 
subsequent  cases  as  regards  those  two  justices.  The  objection  to 
Mr.  Young  and  Mr.  Sykes  was  that  they  had  attended  a  meeting 
of  ratepayers  previously  to  the  hearing,  and  had  there  expressed  a 
strong  opinion  adverse  to  the  increase  of  the  valuation  made  by  the 
council  in  the  rate  for  the  year,  and  were  both  of  them  substantially 
biassed.  The  objection  to  Mr.  Brennand  was  that  he  was  himself 
an  appellant  at  the  same  sittings  against  the  rate  made  on  his 
property.  This  objection  was  withdrawn  in  the  fourth  case,  that 
of  Mr.  Kennedy,  upon  its  appearing  by  the  affidavit  of  the  town 
clerk  that  Mr.  Brennand' s  appeal  had  been  settled  out  of  Court 
before  the  hearing  of  Kennedy's  appeal.  In  this  same  case  of 
Kennedy's,  it  appears  that  both  Mr.  Brennand  and  Mr.  Witt,  the 
other  sitting  justice,  were  expressly  requested. by  both  parties  to 
sit  and  adjudicate.  In  the  fifth,  sixth,  and  seventh  cases,  not  only 
'  was  no  objection  expressly  taken  to  Mr.  Brennand  sitting  on  the 
Bench  while  these  cases  were  being  heard,  but  it  was  announced 
from  the  Bench  that  Mr.  Brennand  would  not,  and  he  did  not  in 
fact  take  any  part  in  the  decisions,  and  did  not  form  a  component 
part  of  the  Court.  The  objection  so  far  as  it  relates  to  this 
magistrate  therefore  wholly  fails.  The  facts,  so  far  as  they  relate 
to  him  have  not  been  fully  or  fairly  stated  by  the  town  clerk  in 
his  affidavits ;  if  they  had  been,  no  order  nisi  to  review  would  have 
been  granted. 

Assuming  that  objection  was  taken  in  all  cases  to  the  presence 
on  the  Bench  of  Messrs.  Young  and  Sykes,  the  conduct  and  language 
imputed  to  those  magistrates  do  not,  we  think,  show  that  they  were 
legally  disqualified  as  being  substantially  interested.  A  specific 
pecuniary  or  other  interest  in  the  subject  matter  of  litigation  and 
its  result,  such  as  makes  it  probable  that  the  magistrate  would 
have  a  real  bias,  would  disqualify  him  from  acting  in  that  character. 
The  Court  in  such  a  case  would  be  improperly  constituted,  and 
upon  objection  duly  taken  its  decision  would  be  set  aside  by  this 
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Conrt :  See  Re  Bendigo  Oas  Co.  (t).    But  the  only  interest  which  f.o. 

either  of  these  gentlemen  is  shown  to  have  had  in  the  matter  of  i^sd 

these  appeals  was  that  which  they  had  as  ratepayers ;  and  the  ^.  ^-^^^^^^  ^^ 

disability  arising  frouL  this  caase  has  been  removed  by  Act  of 

Parliament:  See  sec.  19  of  "  The  Justices  of  the  Pence  Act 
1887."  They  were  at  liberty  to  discuss  freely  with  other  rate- 
payers the  acts  of  the  council,  and  the  exercise  of  that  right  would 
not  be  a  legal  bar  to  their  sitting  on  the  Bench  and  dealing  as 
jostices  with  appeals  from  the  rate  made  by.  the  council.  Whether 
in  80  doing  they  acted  discreetly  or  with  a  due  regard  for  the  preser- 
vation of  the  course  of  justice  from  a  suspicion,  even  though  unjust, 
of  partiality  or  bias  is  quite  another  question,  upon  which  the 
affidavits  of  these  magistrates  go  but  a  short  way  to  improve  their 
position.  But  we  have  no  difficulty  in  concluding  that  they  were ' 
not  disqualified  from  acting  as  justices  upon  the  appeals,  and  that 
&e  conduct  and  language  ascribed  to  them  constitute  no  ground 
for  interfering  with  the  decisions  of  the  Court  of  which  they  were 
members.  The  orders  to  review  in  each  of  these  seven  cases  will 
be  discharged  with  costs,  to  be  paid  by  the  Corporation  to  the 
levend  appellant  ratepayers. 

Solicitor  for  appellants  :  J.  C.  Turner. 

Solicitors  for  respondents  :  Seton  WiUiams^  Wilkie,  Skinner  d 
Brooke. 

{t)  8  A.L.T.,  p.  86. 
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,^'^«r  [IN  CHAMBERS.] 

March  25.  *■  j  . 

PETERS  V.  ST.  CLAIR  COMPANY. 

A  BeokHi,  J.  VIZE  o.  SAME. 

Practice— -Order  XLI.,  r.  «.— "  TA*   Comfmm    ia»    Procedure   SiatmU  W^"* 
'  {No.  274),  «.  866— JflM^MMfif  hff  eoneeui—Seal  ofo9mpam^. 

Where  appearance  baa  been  entered  by  parties  to  an  action,  no  order  for  entering 
judgment  by.  Consent  shall  be  made  except  as  prorided  by  role  9  ai  Order  XLI. 
Sec.  366  of  Act  Na  274  is  impliedly  repealed  by  Order  XLI.,  r.  9. 

Where  a  company  is  one  of  the  parties  to  an  action,  its  seal  must  be  attached  to 
the  consent,  and  the  attachment  of  the  seal  mnst  be  yeriiled. 

Application  to  enter  judgment'by  consent. 
The  consent  produced  was  not  signed  by  the  parties  £o  the 
action,  bat  bore  the  qignatores  of  the  solicitors. 

a'Bbokett,  J.  In  these  cases  application  has  been  made  to 
me.  to  make  an  order  by  consent.  The  consent  is  merely  the  con- 
sent of  the  solicitor,,  and  appearance  has  been  entered  by  the 
parties.  My  attention  has  been  drawn  to  sec.  866  of  "  The  Comnum 
Law  Procedure  Statute  1865,"  which  has  not  been  repealed,  and 
by  that  section  it  is  proTided  that:  ^'AU  consents  upon  which 
orders  foi  signing  judgments  are  obtained  shall  be  preserved  in 
the  chambers  of  the  judges ;  and  in  actions  where  the  defendant 
has  appeared  by  attorney,  no  such  order  shall  be  made  unless  the 
consent  of  the  defendant  bi9  given  by  his  attorney  or  agent ;  and 
where  the  defendant  has  not  appeared  or  has  appeared  in  person,  no 
such  order  shall  be  made  unless  the  defendant  attends  the  judge 
and  gives  his  consent  in  person,  or  unless  his  consent  be  attested 
by  an  attorney  acting  on  his  behalf,  except  in  a  case  where  the 
defendant  is  a  barrister,  attorney,  or  practitioner.'*  But  by  rule  9 
of  Order  XLI.  it  is  provided  that  "in  any  cause  or  matter  no 
order  for  entering  judgment  shall  be  made  by  consent  unless  &e 
defendant  attends  before  a  judge  and  gives  his  consent  in  person, 
or  unless  his  written  consent  is  attested  by  a  solicitor  acting  on  his 
behalf,  except  in  cases  where  the  defendant  is  a  barrister,  con- 
veyancer or  solicitor."  I  have  referred  to  the  English  rules 
9  and  10  of  Order  XLI.,  and  find  that  in  effect  rule  10  is  nearly 
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the  same  as  our  rule  9,  bat  it  appears  to  me  that  one  of  these  rules 
(rale  9)  which  refers  to  consent  by  the  solicitor  where  appearance 
has  been  entered,  has  been  accidentally  omitted.  I  must,  however, 
deal  with  the  rules  as  they  stand,  and  although  sec.  366  of  **  The 
Common  Lato  Procedure  Statute  1865  "  remains  unrepealed,  it  was 
evidently  not  the  intention  of  the  framers  of  the  rules  that  that 
section  should  regulate  the  practice,  which  provides  for  the 
''consent"  being  left  in  the  office  of  the  associate.  Though  that 
section  remains  in  force,  **  The  Judicatwre  Act  1883  "  provides 
that  "  The  Common  Law  Procedure  Statute,''  though  not  expressly 
repealed,  is  to  give  way  to  the  Act ;  and  the  rules  are  to  be  taken 
M  part  of  the  Act.  I  think  therefore  I  am  bound  by  rule  9,  not- 
withstanding sec.  366,  and  that  being  so  I  must  refuse  these 
applications.  There  are  no  persons  to  sign,  so  the  seal  of  the 
compaay  must  be  attached  to  the  consent,  and  the  attachment  of 
the  seal  must  be  verified. 


1889 
A*  Beckett,  J, 


Solicitor  for  plaintiff:  Jordan. 
Solicitor  for  defendant :  H.  Grave. 


W.  H.  M. 


Ik  bb  BARNES. 

«  TU  Vettrinaty  Surgeong  Act  1887  "  (No,  956),  #.  20,  Mub-aec,  1—Mandamu9— 
DiaereOon  of  Board  to  reflue  application. 

Under  lec  20,  sub-sec.  1  of  Act  No.  956,  the  Veterinary  Surgeon's  Board  has  no 
^scretion  to  reject  an  applicant  who  is  proved  to  have  practised  continuously  for 
seren  jean  preceding  the  commencement  of  the  Act. 


1889 
March  25 

A*Beckett,  J, 


Obdeb  nisi  for  mandamus. 

This  was  an  order  nisi  for  mandamus  calling  upon  the  Veteri- 
nary Board  of  Victoria  to  show  cause  why  they  should  not  hear 
and  determine  an  application  for  registration  as  a  registered 
veterinary  surgeon.  The  application  was  made  to  A*Beckett,  J.,  in 
the  Court.  The  applicant  filed  an  affidavit  which  is  set  out  iii  the 
judgment. 
V.LJL,  Vol.  XV.  B 
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Hood  to  show  cause. 

Isaacs  to  move  the  order  absolute. 

a'Beokett,  J.  Under  "  The  Veterinary  Surgeons  Act  1887  "  a 
Board  is  constituted  for  the  purpose  of  registering  persons  entitled 
to  practice  as  veterinary  surgeons,  and  unregistered  persons  are  pro- 
hibited from  holding  themselves  out  as  veterinary  surgeons,  or 
recovering  for  services  performed  unless  so  registered.  No  person  is 
'  entitled  to  be  registered  unless  he  receives  from  the  Board  a  certificate 
that  he  is  duly  qualified  for  registration.  This  certificate  is  obtainable 
on  examination,  or  on  certain  credentials  of  competency,  or  under 
sub-sec.  1  of  sec.  20  (with  which  this  case  is  concerned)  if  the 
applicant  shall  have  been  continuously  practising  in  Victoria  as  a 
veterinary  surgeon  throughout  the  seven  years  immediately  preening 
the  commencement  of  the  Act.  The  Board  is  empowered  to 
examine  witnesses  upon  oath,  and  to  make  regulations  for  the 
purpose  of  carrying  the  Act  into  effect,  and  it  has  made  regulations 
prescribing  the  forms  of  declaration  to  be  furnished  by  persons 
applying  for  registration  as  having  continuously  practised  for  seven 
years  before  the  passing  of  the  Act.  Mr.  James  Barnes  applied  as 
a  person  so  entitled,  and  furnished  declarations  which  were  at  firsi 
objected  to  as  informal.  He  therefore  made  a  substituted  declara- 
tion in  the  form  furnished  by  the  Board,  and  was  then  informed  bj 
letter  from  the  Registrar  that  his  application  had  been  laid  before 
the  Board,  and  that  the  Board  required  him  to  attend  at  its  meeting 
of  the  20th  of  February,  to  give  further  evidence  as  to  his  practice 
His  afl&davit  describes  what  then  took  place  as  follows  : — 

**  As  required  by  the  stud  letter,  I  attended  before  the  said  Board  at  its  meeting 
at  the  Australian  Hotel  in  Bourke  Street,  Melbourne,  on  the  20th  February.  Th( 
following  members  were  present,  namely,  Messrs.  Akers  (in  the  chair),  Wragge 
Marsden,  Snowball,  Sharp,  and  Kendall.  I  was  called  into  the  room  and  introdace< 
by  the  Registrar  to  the  Board.  I  was  asked  by  one  of  the  members,  '  Have  you  bea 
practising  as  a  veterinary  surgeon  ? '  I  replied,  *  Yes.*  I  was  then  asked  b; 
Mr.  Marsden,  '  Have  you  ever  balled  a  horse  ? '  I  informed  the  Board  I  bad 
Mr.  Sharp  then  asked  me  '  Have  you  ever  calved  a  cow  ? '  I  informed  the  Boar 
I  had.  Mr.  Sharp  said  to  me,  *  Will  you  kindly  show  me  your  hand.'  I  held  it  oul 
and  Mr.  Sharp  said, '  That  does  not  look  like  a  veterinary  surgeon's  hand ;  it  look 
more  like  a  drawing-room  hand ; '  and,  placing  his  hand  by  the  side  of  mine,  said 
'  Look  at  the  difference.*  I  was  then  asked  by  Mr.  Sharp  if  I  had  kept  a  tobaoconisf 
shop  in  conjunction  with  my  chemibl's  shop,  and  I  replied  that  I  had  done  sc.    1  wa 
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then  isked  to  retire,  and  did  so.     As  far  aa  I  can  remember,  and  to  the  best  of  my  1889 

reodUection  and  belief,  no  fiirther  questions  were  put  to  me  in  any  way  relating  to  

the  question  of  whether  I  had  been  continuously  during  the  seven  years  preceding  BARiraa 

Uie  eommencement  of  the  said  Act,  or  at  all  practising  in  Victoria  as  a  veterinary  

nrgeoD,  and  none  of  my  evidence  was  reduced  to  writing.     No  evidence  other  than  A*Beckett^  J. 
my  own  and  the  declaration  of  Mr.  Lindsay  and  my  said  two  declarations  was  given 
to  or  received  by  the  said  Board  in  reference  to  my  said  application." 

On  22nd  Febmary  Mr.  Barnes  received  a  letfcer  from  the 
Begistrar  as  follows : — "  Your  application  for  registration  was  laid 
before  a  meeting  of  the  Board  held  on  the  20ih  inst.,  and  in* 
reply  I  have  to  inform  you  that  the  Board  don't  consider  you 
eligible  for  registration."  }Si.  Barnes  then  obtained  an  order  nisi 
calling  upon  the  Board  to  show  cause  why  it  should  not  hear  and 
determine  his  application  according  to  law. 

No  affidavit  in  answer  has  been  filed  on  behalf  of  the  Board, 
but  it  is  contended  that  the  Board  appears,  on  the  applicant's  own 
affidavit,  to  have  heard  and  determined  the  application.  The 
applicant  justly  complains  that  he  has  not  been  informed  in  what 
respect  he  has  failed  to  satisfy  the  requirements  of  the  Board. 
The  Board  has  no  discretion  to  reject  an  applicant  who  is  proved  to 
have  continuously  practised  for  the  seven  years  required  by  the 
Act  because  it  is  not  satisfied  of  his  competency.  If  not  satisfied 
with  the  proof  of  practice  furnished  by  the  applicant,  the  Board 
may  require  further  proof,  but  where  the  applicant  has  brought 
esiience  primd  facie  sufficient,  an  unexplained  refusal  to  register 
cannot  reasonably  be  attributed  to  want  of  proper  evidence.  If  the 
Board  is  dissatisfied  with  the  form  of  the  declaration  made  in 
support  of  the  applicant's  declaration,  and  has  refused  to  register 
OB  that  ground,  the  ground  should  be  stated  in  order  to  give  the 
applicant  an  opportunity  of  remedying  the  formal  defect  which  he 
had  been  led  to  suppose  had  been  waived.  All  he  knows,  and  all 
the  Court  knows,  is  that  the  Board,  in  the  language  of  its  registrar, 
"Don't  consider  him  eligible  for  registration."  If  this  merely 
means  that  the  Board  is  not  satisfied  of  his  competency,  it  is  no 
determination  upon  the  only  question  which  the  Board  has  to  decide, 
which  is,  whether  or  not  he  has  practised  continuously  for  seven 
years  as  required  by  the-Act.  On  this  the  evidence  is  all  one  way, 
and  it  is  not  to  be  presumed  that  the  Board  has  decided  the 
question  against  him  because  his  hands  were  not  as  rough  as  they 
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>  would  have  expected  from  that  length  of  practice.      The  Board 

9  seems  not  to  have  determined  the  only  matter  it  could  legally  have 

*'        determined,  but  to  have  illegally  decided  to  refuse  the  application 

'»  *^'     without  any  determination  thereupon.     I  therefore  think  that  the 

rule  to  hear  and  determine  should  be  made  absolute,  and  as  no 

explanation  is   afforded  of  conduct  apparently  unreasonable  and 

clearly  injurious  to  the  applicant,  it  will  be  made  absolute  with 

costs  against  the  persons  constituting  the  Board    named  in  the 

order  nisi. 

Order  absolute  with  costs,  directing  the  Board  to 
hear  and  determine  the  application. 

Solicitors  for  the  applicant :  Einmerson  dt  Barrow. 
Solicitors  for  the  Board  :  Brings  dt  Snowball , 

W.  H.  M. 


)  ANTONY  V.  DILLON. 

7  29 
[      '     *«  Jftntfi^  Statute  1865"  (No.  291),  «.  4,  87— Ao.  466,  w.  8  and  A^Mimng  Uat€- 

Applicationfor  Uate — Pendency  of  application — Marking  out  claim — De/amU 

^  «^'  in  application    for  lease — Takinp  poetetsion — Residence  of  holder  of  miner* t 

right— '' Melbourne." 

The  effect  of  sees.  3  and  4  of  the  Act  No.  446  is  to  place  a  limitation  upon  sec.  37  of 
the  '*  Mining  Statute  1865  "  (No.  291),  and,  after  an  application  for  a  mining  lease  has 
been  mHde  and  before  the  Qovemor-in-Council  has  dealt  with  it,  if  the  applicant  has 
made  default  in  proceeding  with  his  application  in  accordance  with  the  regulations, 
tlie  holder  of  a  miner's  right  may  now,  without  going  before  a  warden,  mark  out  the 
ground  for  a  claim  and  go  upon  the  land  and  work,  although  the  applicant  for  a 
lease  be  in  actual  posse^^sion  of  the  ground  and  working  it ;  and  if  prevented  by  the 
applicant  for  the  lease  from  working  thereon,  may  bring  an  action  of  trespass  against 
him,  and  that  although  the  claim  has  been  registered,  if  the  registration  be  invalid. 

The  doctrine  of  Critchley  v.  Graham  (2  W.  &  W.,  L.  211)  applies  only  where 
the  person  in  possession  has  a  strong  primd  facie  title. 

Having  regard  to  sec.  4  of  the  '*  Mining  Statute  1865  '*  (No.  291),  miners'  rights 
setting  out  the  holders'  residences  as  of  "  Melbourne/'  are  valid  and  sufficient. 

7,29.  Special  Case  stated  hy  the  warden,  at  Inglewood,  for  the 

opinion  of  the  Supreme  Court. 

Richard  Mark  Antony,  Aaron  Richardson,  Enoch  Reynolds, 
Renhen  Davis,  George  Rule,  William  Ramsay,  Henry  K.  Bennett, 
George  Reeden,  Wm.  H.  Bailey,  Thomas  Julian,  Heniy  Cleworth, 
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and  John  Pritchard  took  out  a  Bummons  on  the  24th  November  1888  

against  John  Dillon,  calling  on  him  to  appear  before  the  warden  Antont 
to  answer  their  complaint  by  which  they,  being  the  holders  of  dillok. 
miners'  rights,  and  being  the  registered  holders  of  a  qnartz  claim,       w^n~  J 

held  under  the  by-laws  of  the  Maryborough  Mining  District,  named       

the  Jubilee  Claim,  situated  at  the  north  of  Specimen  Hill  at 
Wedderbum,  sought  to  have  it  declared  that  he,  on  the  17th 
November  1888  and  on  subsequent  days,  trespassed  on  the  said 
claim  and  hindered  the  complainants  from  working  therein,  and 
unlawfully  interfered  therewith  and  disputed  their  right  of 
possession ;  the  complainants  also  sought  1002.  damages  for  such 
trespass  and  interference,  and  to  have  the  defendant  restrained  from 
farther  interference  with  their  said  claim. 

The  case  was  heard  by  the  warden,  at  Inglewood,  on  the  30th 
November,  and  evidence  adduced  by  both  sides. 

The  complainant,  Antony,  gave  evidence  on  behalf  of  the 
eomplainants  as  follows : — "  I  am  the  person  named  in  the 
miners  right  produced.  On  the  15th  November  1888  I,  with 
others,  pegged  o£f  a  claim  on  a  hill  called  the  Jubilee  Hill. 
E.  Richardson  was  with  me ;  marked  it  out  for  our  party,  600ft. 
by  1,200ft.  It  is  under  Class  3  of  the  Maryborough  Mining 
By-laws.  We  took  possession  of  the  claim.  There  was  no  one 
there.  Then  we  registered  it.  I  paid  Mining-Registrar*  Reach 
the  money  for  registering  the  claim.  On  17th  November  inst.  I 
went  there  to  put  up  notice.  Defendant  was  there  and  would  not 
let  me.  He  told  me  to  clear  off  the  claim.  We  did  so,  and  then 
took  proceedings."  On  cross-examination  he  said:  '^Defendant 
prevented  me  putting  up  notice.  I  did  not  prepare  the  a{)plication 
for  registration.  I  do  not  know  who  did."  On  re-examination  he 
said :  ''  Mr.  Richardson  had  authority  from  the  others  to  register 
the  claim.  I  saw  it  in  writing.  (Objected  to  by  defendant's 
counsel  as  writing  not  produced.)  Have  seen  defendant's  party 
working  there  since." 

The  Mining  Registrar  was  called  and  produced  his  book  con- 
taining the  registration  of  the  complainants'  miners'  rights  claim  on 
I5th  November  1888,  Under  miners'  rights  produced.  The  miners' 
rights  were  put  in  subject  to  objection  by  defendant's  counsel,  and 
in  them  the  residence  of  each  of  the  complainants  was  stated  as 
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follows  : — Antony,  of  "  Melbourne ;"  Richardson,  of  "  Footscray  ;'* 
Reynolds,  of  "Melbonrne;**  Davis,  of  "Melbourne;"  Rule,  of 
"Lilydale; "  Ramsay,  of  **  Melbourne  ; "  Bennett,  of  " Melbourne; " 
Reeden,  of  "Melbourne;"  Bailey,  of  "Melbourne;"  Julian,  of 
"Melbourne;"  Cle  worth,  of  "  Williams  town  ;  "  Pritchard,  of 
"  Flemington."  He  said  on  cross-examination:  "  I  produced  the 
application  by  the  undersigned,  Enoch  Richardson,  for  registration. 
Enoch  Richardson  applied.  He  is  not  one  of  the  persons  named  in 
the  application.  It  is  not  signed,  but  written  by  one  person.  The 
miners*  rights  referred  to  in  the  application  were  produced  to  me, 
and  the  claim  registered  in  the  usual  way.  Complainant,  R.  M. 
Antony,  came  in  afterwards.  I  do  not  know  whether  Antony  or 
Richardson  paid  the  fee  for  registration.  (By-law  63  sec.  8, 
Mr.  Macdermott,  counsel  for  the  defendant,  claimed  that  it  was  not 
registered  at  all,  applications  not  being  signed.) "  The  application 
was  as  follows : — 

"  To  the  Mining  Registrar,  Wedderbum  Division  of  the  Maryborough  Mining 
District. 

"  We,  Richard  Mark  Antony,"  etc.  [setting  out  all  the  complainants],  "  the  under- 
signed, hereby  make  application  for  registration  of  a  claim  under  the  provisions  of 
sec.  63  of  the  by-laws  of  the  Maryborough  Mining  District,  such  claim  being  situate 
on  the  Jubilee  line  of  reef,  and  being  known  as  the  Jubilee  Claim. 

"  Dated  at  Wedderbum,  this  15th  day  of  November  1888." 

Then  followed  a  list  consisting  of  three  columns,  one  headed 
**  Names  of  Shareholders,"  and  containing  the  names  of  the  com- 
plainants ;  one  headed  **  No.  of  Miners'  Rights,"  containing  the 
numbers ;  and  one  headed  "  Date,"  containing  the  dates.  The 
certificate  of  registration  of  the  complainants  for  a  quartz  claim  under 
sec.  63,  dated  the  15th  November  1888,  was  also  put  in  evidence. 

The  complainants  also  called  John  Hore,  a  police  constable  who, 
on  the  17th  November,  went  to  the  Jubilee  syndicate  claim,  as  the 
defendant  had  told  him  there  was  likely  to  be  a  breach  of  the  peace. 
There  he  found  the  defendant  and  three  other  persons.  Antony 
and  another  person  came  on  the  ground  later.  Antony  produced  a 
document  and  tried  to  put  it  on  a  tree,  but  the  defendant  would  not 
allow  him  to  put  up  the  notice,  and  told  him  he  would  not  allow 
them  to  work  on  the  claim.  On  cross-examination  he  said  he  knew 
Dillon  and  party  had  applied  for  a  lease  of  the  ground,  and  had  been 
taking  gold  out  of  the  ground. 
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For  the  defence  Joseph  Spencer  was  called,  and  said :    "  I  am  1889 

B  miner,  and  know  the  gronnd  in  dispute.  On  the  15th  Novemher  Airxoirr 
r  saw  Bichardson,  Antony,  and  G.  Morecroft  there.  Bichardson  dillok 
was  driying  in  pegs.  I  live  on  the  claim.  Worked  it  on  the 
15th,  before  they  came  there,  for  the  company.  Defendant  is  the 
chairman  of  the  company.  I  know  Lumsden.  My  son  is  working 
there,  I  was  paid  sometimes  by  Lumsden,  sometimes  by  defendant, 
and  sometimes  by  Steele.  My  son  was  working  on  the  claim  that 
day,  and  I  was  working  there.  I  put  in  the  pegs  for  the  lease  some 
time  before  that  day.  I  worked  it  myself  all  the  time.  I  was 
watchman  and  caretaker.  I  asked  Richardson — 'What  are  you 
doing  here  ? '  He  treated  me  with  contempt.  He  is  a  shareholder. 
Antony  and  company  never  got  possession."  On  cross-examination 
he  said :  ''  I  pegged  out  for  a  lease  for  James  Herbert  Lumsden. 
The  area  is  supposed  to  be  30  acres.  I  know  Bobson's  place.  It 
is  within  the  ground  I  pegged  out  for  the  lease.  I  was  a  stranger  till 
I  came  there.  Bobson  has  two  or  three  houses  there.  Strongman 
has  a  place  there  also  very  near  the  shaft.  There  was  someone 
else,  whose  name  I  do  not  know,  living  within  the  area  pegged  out 
by  me.  There  is  also  a  dam  on  the  ground.  I  received  instructions 
from  defendant  regularly.  I  am  a  shareholder  myself  in  the  Jubilee 
company,  of  which  he  is  the  chairman.  That  is  the  company  for 
which  a  lease  was  applied  for  to-day — ^the  lease  application  in  which 
complainants  endeavoured  to  appear  as  objectors,  but  were  not 
allowed.  The  lease  application  is  for  ground  north  of,  and  joining, 
John  Dillon.  I  never  saw  any  advertisement  of  any  application. 
I  have  seen  the  occupiers  on  the  ground  since  I  pegged  out,  but  do 
not  know  whether  they  know  anything  about  the  application.*'  On 
re-eiamination  he  said  :  '^  Lease  or  no  lease,  I  claim  to  be  lawfully 
entitled  to  work  the  ground." 

This  closed  the  defendant's  case. 

The  plaintiffs  were  allowed  to  make  a  rebutting  case,  and  called 
Thomas  F.  P,  Western,  the  warden's  clerk,  who  produced  the 
application  of  James  Herbert  Lumsden  for  a  lease  on  the  Jubilee 
Hill,  and  the  papers  relating  to  it.  He  said :  ^'It  is  the  application 
heard  to-day.  No  evidence  was  given  of  notice  having  been  given 
to  the  occupiers.  There  were  no  consents  of  occupiers  put 
m."    On  cross-examination  he  said :   "  The  application  has  not 
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been  disposed  of  by  the  Minister.  The  papers  have  not  gone 
forward." 

This  closed  the  plaintiff's  rebutting  case. 

On  the  conclusion  of  the  above  proceedings,  after  hearing  arga- 
ments  on  both  sides,  the  warden  thought  fit  to  reserve  the  following 
questions  in  the  form  of  a  special  case  for  the  opinion  of  the 
Supreme  Court : — 

"  1.  Whether,  harmg  regard  to  the  evidence  of  Spencer  mnd  the  warden's  cleriE,it 
was  necessary  for  defendant  to  prove  compliance  with  the  leasing  regulations  prior 
to  the  complainants  marking  out  under  miners'  rights  ? 

**  2.  Assuming  that  there  were  breaches  of  the  leasing  regulations  by  the  applicants 
for  the  lease,  were  the  complainants  entitled  to  mark  out  a  miner's  right  claim  on  the 
ground  applied  for? 

"  3.  Whether,  on  production  of  miners*  rights  purporting  to  have  been  issued  to  the 
persons  named  therein  as  complainants,  and  without  any  other  evidence  than  that  of 
complainant  Antony  that  these  were  issued  on  the  application  of  such  complainants, 
the  said  complainants  were  entitled  to  sue,  having  regard  to  the  provisions  of  thelsst 
section  of  the  Act  291. 

"  4.  Whether  the  registration  of  the  claim  was  invalid  by  reason  of  the  application 
to  register  not  being  signed  by  the  applicants,  or  any  of  them.  If  such  r^stration 
be  invalid,  does  it  disentitle  the  complainants  from  maintaining  this  action  ? 

*'6.  Whetlier,  having  regard  to  sec.  4  of  the  Act  291,  miners' rights  settingout  the 
holder's  residence  as  of  '  Melbourne'  only,  are  valid  and  sufBcient  within  the  meaning 
of  that  section  f 

'*  6.  Whether,  having  regard  to  the  evidence  of  Spencer,  the  complainants  were 
entitled  to  maintain  this  action  ?  " 

The  regulations  for  the  district  relating  to  Gold  Mining  Leases 
contained  the  following  clauses : — 

'*  2.  The  extent  of  the  area  in  the  lease  shall  not  be  less  than  one  acre  nor  exceed 
80  acres,  and  in  the  case  of  a  lode  shall  not  be  less  than  100  yards  or  exceed  600  yards 
along  the  lode,  and  the  width  not  less  than  60  yards  nor  more  than  200  yards  acrocs 
the  lode. 

"  3.  If  a  larger  or  less  area  than  the  above  is  applied  for  in  any  case,  the  warden 
shall  not  proceed  to  take  the  steps  prescribed  by  these  regulations  before  he  shall 
receive  the  direction  of  the  Minister  of  Mines  to  that  effect.  Such  direction  shaU  be 
applied  for  by  the  applicant  to  the  Minister  of  Mines  before  the  expiration  of  the 
third  dav  after  the  application  for  lease  shall  have  been  lodged  with  the  warden, 
who  shall  be  at  liberty  to  refuse  or  grant  such  direction  as  he  shall  see  proper ;  and  if 
he  shall  refuse  to  grant  such  direction  the  application  shall  be  deemed  to  be  abandoned, 
but  if  he  shall  grant  the  same  he  shall  direct  the  warden  to  proceed,  and  the  appli- 
cation shall  thereupon  be  proceeded  with  as  by  these  regulations  directed. 

"  4.  Every  applicant  shall  apply  for  a  lease  in  manner  prescribed  by  them  regu- 
lations ;  but  within  seven  days  previous  to  leaving  the  application  with  the  warden 
he  must  do  the  following  thing*  : — 

(Among  others) — "  (b)  Insert  in  a  newspaper  published  ih  the  district  where  the 
land  is  situated;  or  if  no  such  newspaper,  then  in  the  one  published  nearest  the 
district,  an  advertisement  or  notice  in  the  form  marked  '  A '  in  the  schedule  hereto." 
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That  form  required  to  be  stated  the  "  name  of  each  person  (if  1^^ 

any)  who  is  in  occupation  of  the  land."  Aktony 

"{d)  Qive  to  every  person  apparently  occupying  or  having  any  rights  on  or  under          Dillon.  ' 
the  land,  or  any  part  thereof,  a  similar  notice.  

"  (•)  Deposit  with  the  clerk  of  the  warden,  or,  if  no  such  clerk,  with  the  clerk  of        Bod^ea,  J, 
tbe  petty  sessions  holden  nearest  the  land,  for  any  area  under  10  acres,  the  sum  of 
21;  abore  10  acres  and  under  30  acres,  the  sum  of  6/.;   and  for  any  area  above 
90  acres,  a  sum  equal  to  5«.  sterling  for  every  acre ;  to  be  dealt  with  as  hereinafter 
provided. 

"  6a.  The  applicant  should,  previous  to  lodging  his  application  with  the  warden, 
Bie  all  reasonable  endeavours  to  obtain  from  every  person  apparently  occupying  or 
hsTing  rights  on  or  under  the  land,  or  any  part  thereof,  and  willing  to  give  the  same, 
a  coiuent  in  writing,  duly  witnessed,  to  such  application  being  granted.  But  if  any 
meh  person  should  not  be  willing  to  give  such  consent,  he  shall  be  at  liberty  to 
object  to  the  lease  being  granted  in  manner  hereinafter  provided  for." 

The  mining  surveyor's  report  stated  that  the  ground  applied 
for  by  Lumsden  was  46a.  Ir.  8p.  as  marked  on  the  ground  by  the 
applicant.  The  application,  however,  was  for  a  lease  of  30  acres, 
and  the  sum  of  5{.  was  deposited  with  the  warden's  clerk.  The 
newspaper  notice,  dated  the  13th  August  1888,  published  in 
acdordance  with  the  regulations,  contained  a  statement:  ''Name 
of  each  person  (if  any)  who  is  in  occupation  of  the  land^ — None." 

Tojpf  and  Barrett  for  the  complainants  in  the  Court  below — 
The  only  colour  of  title  that  the  defendant  had  was  that  he  was  the 
applicant  for  a  mining  lease.  The  complainants  being  the  holders 
of  miners'  rights,  properly  marked  out  a  claim.  They  were  then 
entitled  to  go  on  to  the  land  and  work  it.  They  became  registered 
aa  holders  of  the  claim.  In  compliance  with  the  rules  they, 
within  48  hours  of  marking  out  the  land,  went  upon  the  ground  to 
work  it,  but  were  prevented  from  doing  so  by  the  defendant,  who 
claimed  to  be  prcTtected  under  the  Act  pending  his  application  for 
a  lease.  The  complainants  thereupon  brought  the  present  action  for 
trespass  against  the  defendant,  and  also  complaint  that  he  had 
hindered  them  in  their  mining  operations.  The  defence  was  that 
the  land  was  protected  pending  the  application  for  a  lease.  It  was 
necessary,  in  order  that  the  defendant  should  succeed  in  his  defence, 
that  he  should  prove  compliance  with  the  leasing  regulations,  but 
on  the  face  of  his  own  evidence  he  has  not  done  so.  And  even  if  it 
was  not  necessary  for  him  to  prove  it,  he  has  put  himself  out  of 
Court  by  showing  that  he  has  not  complied  with  the  regulations. 
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>  The  application  was  for  SO  acres,  but  t^he  defendant  marked  out 

rT        46  acres,  so  that  he  did  not  even  mark  out  the  ground  applied  for. 

,y  Clause  2  of  the  regulations  provides  that  the  extent  of  the  area 
in  the  lease  shall  not  exceed  80  acres.     K  a  larger  area  is  required, 

—  then  under  clause  3  certain  conditions  must  be  complied  mihy  and 
they  have  not  been  complied  with  in  this  case,  because  the  evidence 
shows  the  defendant  did  not  apply  to  the  Minister  of  Mines  within 
three  days.  Nor  did  the  defendant  comply  with  clause  4  (6),  foi 
his  advertisement  did  not  contain  the  names  of  the  occupants ;  ii 
fact,  it  says  there  were  none,  and  the  evidence  shows  there  were 
many  occupants  of  the  area  in  question.  Nor  did  he,  in  compliance 
with  clause  4  (d),  give  notice  to  the  occupants,  and  the  omissioi 
by  the  applicant  for  a  lease  to  give  such  notice  has  been  held  to  b< 
a  default  in  the  application  within  the  meaning  of  sec.  4  of  th< 
Act  No.  446:  Holmes  v.  Reynolds  (a).  Nor  did  the  applicant  foi 
the  lease  comply  with  clause  4  (e)  of  the  regulations,  for  h( 
deposited  with  the  clerk  of  the  warden  only  61,  the  amoun 
necessary  for  80  acres,  and  did  not  deposit  the  extra  5s.  an  acre'  fo: 
the  extra  16  acres.  And  the  applicant  for  the  lease  did  not  compl] 
with  clause  5  (a)  of  the  regulations  by  endeavouring  to  obtain  thi 
consent  of  those  in  occupation  of  the  land  to  his  application.  Thei 
the  defendant  objected  that  the  complainants  were  not  entitled  to  sue 
because  the  only  evidence  of  their  having  applied  for  miners'  right 
was  that  of  Antony  ;  buc  even  supposing  they  did  not  apply  for  th< 
miners'  rights  themselves,  they  afterwards  act  on  them,  and  sm 
on  them,  and  quifacit  per  aliumfacit  per  se.  The  form  of  applies 
tion  is  provided  by  the  regulations,  and  only  requires  the  names 
not  the  signatures,  of  the  applicants.  But  even  if  it  requires  th 
signature  it  is  still  my  signature  if  I  stand  by  and  tell  some  on 
else  to  sign  my  name  for  me.  Registration  of  the  claim  b  th 
case  of  the  complainants  was  quite  unnecessary,  for  as  soon  as  the; 
marked  out  they  were  entitled  to  go  on  the  land  and  work  it,  ani 
indeed  had  to  do  so  under  the  by-laws  of  the  Maryborough  Distric 
(clause  68)  before  applying  for  registration,  which  under  clause  6i 
cannot  take  place  for  14  days.  There  are,  in  fact,  three  epoch 
before  registration — taking  out  the  miners'  rights,  marking  out  th 
land,  and  taking  possession  and  working.     The  complainants  tool 

(a;  11  V.L.R.  711. 
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out  their  miners'  rights,  marked  oat  the  ground,  and  took  possession  ^889 

of  it  and  proceeded  to  work  when  they  were  prevented  by  the  defen-        antont 

dant.    The  warden  has  jurisdiction  under  sec.  177  of  the  **  Mining        dillon. 

SUOuU  1865  "  (No.  291),  relating  back  to  sec.  101,  sub-sees.  1 

and  8,  in  a  case  of  trespass  or  hindering  from  mining.     The  Act 

does  not,  like  the  Bilh  of  Sale    Act,    require   a   description  of 

the  residence  of  the  applicant  for  a  miner's  right.     Sec.  4  of  the 

Act  No.  291  only  requires  that  the  "  residence  "  of  the  applicant 

shall  be  stated,  and  it  is  submitted  that  it  is  sufficient-  to  say  that 

the  appUcant  is  of  "Melbourne."     Certainly  it  would  be  amply 

sufficient  in  the  case  of  "Lilydale,'*  and  Melbourne  is  not  such  a 

laige  place  that  the  applicant  could  not  be  found.     This  question 

18  an  important  one,  for  it  is  the  way  in  which  the  residence  is 

Offludly  given  by  an  applicant. 

[Hodges,  J.     At  present  I  am  with  you  on  that  point.] 

Macdermott  and  Helm  for  the  defendant  in  the  Court  below — 
The  authorities  show  that  where  the  applicant  for  a  lease  brings  an 
action  for  trespass  he  is  bound  to  show  he  has  complied  with  the 
legcdations,  but  they  do  not  require  that  the  applicant  for  a  lease 
defending  an  action  of  trespass  should  show  that  he  has  complied 
with  the  regulations. 

[Hodges,  J.  The  reason  he  cannot  bring  an  action  is  that 
without  showing  he  has  complied  with  the  regulations  he  cannot 
show  his  right  to  the  ground.  Why  can  he  defend  an  action  if  he 
does  not  show  his  right  to  the  ground  ?  ] 

He  was  in  exclusive  occupation  of  the  ground. 

[Hodges,  J.     The  evidence  shows  he  was  not.] 

He  was  at  all  events  in  exclusive  occupation  for  mining  pur- 
poses. The  fact  that  there  was  some  occupation  of  the  surface,  as 
'for  a  residence  area,  does  not  disentitle  him  from  occupying  for 
mining  purposes.  The  requirements  of  the  regulations  are  direc- 
toiy  only,  and  not  mandatory,  for  the  Governor  in  Council  may 
idease  any  person  from  the  obligation  of  fulfilling  them..  And 
whether  the  defendant's  possession  was  lawful  or  unlawful  it  was 
not  open  to  these  complainants  to  do  as  they  did  do,  having  no  colour 
of  title  at  the  time.  Before  they  could  go  so  far  there  were  two 
qnestions  to  be  determined,  one  by  the  Governor  in  Council  whether 
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the  regulations  need  be  complied  with,  and  one  by  the  warden 
whether  the  defendant's  occupation  was  lawful  or  unlawful.  To 
hold  otherwise  would  lead  to  a  breach  of  the  peace  in  many  cases, 
and  the  peace-preserving  policy  of  Critchley  v.  Graham  (b)  would 
be  given  up.  In  order  to  prevent  a  person  going  about  the  country 
and  taking  out  bushels  of  miners'  rights  really  for  himself,  but 
in  the  names  of  dummies,  the  Legislature  provided  by  sec.  4 
of  the  Act  No.  291  that  there  must  be  a  bond  fide  issue  of  a  miner's 
right  to  a  person  applying  for  the  same,  which  shall  contain  (in  order 
that  he  may  be  identified)  the  residence  of  the  person  in  whose 
favour  it  shall  be  issued.  If  the  residence  is  properly  given  a 
person  may  test  the  bona  fides  of  the  person  applying.  But  if  the 
residence  is  given  generally,  as  **  Melbourne,'*  the  public  is  given 
no  idea  where  to  find  him.  A  letter  addressed  to  anyone  at 
"Melbourne"  would  never  reach  him.  Under  sec.  246  of  the 
Act  no  person  can  sue  before  a  warden  unless  he  is  the  holder  of 
a  miner's  right,  and  under  that  section  the  onus  is  on  him  of 
proving  that  he  is  the  holder  of  a  tniner's  right.  In  this  case  the 
only  one  who  came  forward  to  say  he  was  the  holder  of  a  miner's 
right  was  Antony  ;  the  only  evidence  given  as  to  the  others  is  that 
certain  persons  bearing  certain  names  are  the  holders  of  miners' 
rights — they  are  not  identified  with  the  other  complainants.  The 
action  being  by  persons  not  in  possession  against  the  person  in 
possession,  they  must  ^ow  that  they  have  strictly  complied  with 
the  by-laws.  By-law  63  provides  thut  the  application  for  regis- 
tration must  be  bond  fi^ie,  and  must  be  made  in  the  names  of  the 
persons  in  whose  names  the  claim  i^  proposed  to  be  registered  in 
the  form  provided  in  the  8th  schedule.  That  schedule  says :  "  We, 
the  undersigned,  apply,"  and  it  is  therefore  submitted  that  it  must 
be  signed  by  the  persons  applying.  Here  they  do  not  sign  at  all. 
It  is  not  contended  that  another  person  may  not  be  authorised  to 
sign  for  them,  but  it  is  not  pretended  that  that  was  so  in  this  case, 
and  no  evidence  whatever  of  authority  was  proved.  It  is  not 
suggested  that  the  defendant  had  any  legal  right  to  work  this 
ground  while  his  application  for  a  lease  was  pending,  but  he  did  so 
without  objection  by  the  Crown  lands'  bailiff;  The  complainants 
then  assuming  that  there  had  been  something  wrong  with  his 
(6)  2  w.  &  W.  L.  211. 
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applicatdon  for  a  lease,  although  it  was  only  for  the  Governor  in  1889 

Conncil  so  to  decide,  marked  oat  the  ground,  took  possession,  and  Aittgnt 
ordered  the  defendant  ofif;  but  the  case  of  Critchiey  v.  Graham  dj^^j, 
decided  that  when  a  person  is  in  possession  of  ground  no  person 
can  mark  out  a  claim  without  first  obtaining  the  adjudication  of 
the  warden.  The  complainants  could  only  assume  to  do  as  they 
have  done  under  the  Act  No.  291,  sees.  37  and  89,  and  the  Act 
No.  446,  sees.  8  and  4,  which  is  to  be  read  with  it.  Taking  the 
Act  No.  291,  apart  from  the  Act  No.  446,  in  the  first  place  let  us 
see  whether  it  gave  them  authority.  Sec.  87  provides  that  the 
applicant  for  a  lease  shall  mark  out  in  the  manner  prescribed  by 
the  regulations.  It  is  not  said  that  that  was  not  done,  and 
antil  the  lease  is  granted  or  refused,  or  unless  authorised  by  the 
Governor  in  Council,  if  any  person  not  previously  in  lawful  occupa- 
tion enter  upon,  occupy  or  interfere  with  such  land,  such  entry, 
ocenpation  or  interference  shall  be  deemed  a  case  of  trespass,  and 
the  applicant  may  proceed  for  such  trespass  before  a  warden, 
provided  he  prove  to  the  warden's  satisfaction  that  he  has  complied 
with  the  regulations,  i.^.,  the  regulations  as  to  marking  out.  Even 
if  he  has  not  complied  with  those  regulations,  it  is  still  a  case  of 
trespass,  but  the  applicant  cannot  recover  before  the  warden.  In 
this  case,  therefore,  whether  the  applicant  complied  with  the 
regulations  or  not,  the  complainants  committed  an  act  of  trespass 
against  him,  and  as  he  was  not  proceeding  for  damages  it  was 
mmecessary  for  him  to  show  compliance  with  the  regulations. 

[HoDOBs,  J.  I  rather  think  that  proviso  was  intended  to 
cover  the  same  ground  as  sees.  8  and  4  of  the  Act  No.  446.] 

It  might  be  so  contended  if  it  were  not  for  the  clause  as  to  the 
Governor  in  Council.  The  .defendant  was  de  facto  if  not  de  jwr'e 
in  possession  of  the  ground,  and  therefore  the  complainants,  even 
if  they  were  properly  registered,  could  not  have  any  right  until  the 
warden  had  put  them  into  possession  :  Mulcahy  v.  Walhaila  O.  M. 
Company  (c).  Up  to  the  time  of  the  Act  No.  446  coming  into 
force,  it  was  always  held  that  the  applicant  for  a  lease  protected  the 
groond  against  all  comers,  and  in  none  of  the  earlier  cases  was  the 
application  for  a  lease  per  se  attacked-^the  attack  has  always  been 
either  an  objection  that  it  was  illegitimate,  improper  or  unfair,  or 

{e)  2  A.J.R.,  p.  94 
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that  it  was  for  some  reason  or  other  wrong  that  the  lease  shoold 
have  been  granted. 

[HoDOES,  J.  In  Holmes  v.  Reynolds  the  application  for  a  lease 
was  attacked. 

Topp — So,  too,  in  Barton  v.  Band  of  Hope  and  Albion 
Consols  (d).] 

Holmes  v.  Reynolds  was  only  a  decision  that  the  person  apply- 
ing had  not  shown  compliance  with  the  regulations.  In  Barton  t. 
Band  of  Hope  and  Albion  Consols  the  land  for  which  the  lease  was 
applied  for  was  also  held  as  a  mining  tenement.] 

[HoDQES,  J.  In  that  case  I  see  His  Honor  Mr.  Justice 
Molesworth  took  the  view  I  suggested,  that  sees.  8  and  4  of  the 
Act  No.  446  place  a  limitation  upon  the  absolute  prohibition  of 
sec.  87  of  Act  No.  291.] 

There  is  no  case  of  this  kind  in  which  the  holder  of  a  lease  has 
been  successfully  proceeded  against  unless  he  has  also  been  the 
holder  of  a  miner* s  right :  Durant  v.  Jackson  {e)  is  the  onl; 
instance  of  a  departure  from  the  doctrine  of  Critchley  v.  Graham, 
Then,  coming  to  the  Act  No.  446,  it  is  to  be  read  as  part  of  the 
Act  No.  291,  and  the  Court  must,  if  possible,  reconcile  the  two 
Acts,  and  it  is  submitted  that  they  are  quite  reconcileable.  The 
Act  No.  446,  sees.  8  and  4,  prohibits  all  means  of  acquiring 
a  claim  whilst  an  application  for  a  gold  mining  lease  of  the  same 
land  is  pending :  Hutcheson  v.  Erk  (/).  If  the  Court  were  now 
*  to  decide  that  the  complainants  have  a  good  claim,  it  would  be 
curtailing  the  rights  of  the  Governor  in  Council  under  sees.  24  and  37 
of  granting  the  lease,  even  though  the  regulations  have  not  been 
complied  with  ;  or  the  lease  might  still  be  granted,  and  the  appUcanI 
would  have  to  pay  rent  and  comply  with  the  covenants  of  the  lease, 
although  he  had  not  possession  of  the  land. 

[Hodges,  J.  I  have  b^en  looking  at  the  caseof  Critchley  v.  Graham 
which  was  decided  under  sec.  77  of  the  Act  21  Vict.  No.  82.  Thai 
section  expressly  provided  that  in  certain  cases  a  certain  course 
should  be  pursued.  Is  there  anything  in  the  present  Act  to  saj 
that  course  shall  be  pursued  ?] 

No ;  but  the  cases  decided  since  that  Act  show  that  the  sanu 
principle  is  to  be  applied — that,  in  fact,  a  man  is  not  to  be  jadg< 
{d)  6  V.L.R.  (M.)  47.  («)   1  V.L.R.  (M.)  6.  (f)  ^  VX.R.  (M.)  1. 
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m  \m  own  cause :   Bottrell  v.    Waverley  O.  M.  Company  (g) ;  ^^^ 

Lennox  v.  Golden  Fleece  and  Heales  Company  (h).  Antomy 

[Hodges,  J.     Sec.  37  is  a  very  peculiar  one.     Under  it  the        dimon. 
entry  or  interference  is  not  a  case  of  trespass ;  it  is  not  of  itself 
m  unlawful  act,  but  is  to  be  deemed  a  case  of  trespass  for  the 
purpose  of  giving  jurisdiction  to  a  particular  tribunal,  viz.,  the 
warden.] 

Either  the  Governor  in  Council  or  the  warden  must  decide 
whether  or  not  the  regulations  have  been  complied  with. 

Tapp  in  reply. 

[Hodges,  J.  I  do  not  think  the  case  of  Critchley  v.  Graham 
of  itself  affects  this  case;  but  the  way  it  has  been  dealt  with  in 
later  cases  has  caused  me  some  trouble.  If  I  could  find  anything 
in  this  Act  providing  a  special  mode  of  determining  whether  or  not 
the  regulations  have  been  complied  with,  I  would  follow  that  case, 
but  I  have  been  unable  to  find  such  provision.  The  Act  under 
which  it  was  decided  is  no  longer  in  force.] 

All  that  Critchley  v.  Graham  decided  was  that  the  Legislature 
has  indicated  the  way  in  which  it  is  to  be  determined  that  a  claim 
has  been  abandoned  or  a  lease  has  been  forfeited — that  a  title  once 
in  existence  has  been  determined.  But  in  this  case  the  defendant 
had  neither  a  claim  nor  a  lease — the  mere  marking  out  of  the  land 
gave  him  no  title. 

[Hodges,  J.  Then  there  is  Bottrell  v.  Waverley  G.  M.  Co.  (i), 
in  which  the  claim  was  illegally  held,  and  the  same  principle  was 
held  to  apply.] 

Because  they  were  in  under  colour  of  title.  This  case  is  undis- 
tinguishable  from  Holmes  v.  Reynolds  (A;),  and  Barton  v.  Band 
cfHope  and  Albion  Consols  (I).  As  to  the  signature  question,  no 
registration  was  necessary. 

[HoDGBs,  J.  No ;  I  think  it  is  not ;  for  this  reason,  that  you 
have  foarteen  days  within  which  to  register,  and  you  must  go  to 
^otk  within  forty-eight  hours.] 

Cvr.  adv.  vtdt. 

is)  2  V.E.  (M.)  16.  (k)  11  V.L.R;  711. 

W  5  AJ.R.  18.  (0    6  V.L.R.  (M.)  1. 
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Hodges,  J.  This  was  a  special  case  stated  by  the  warden  on 
the  hearing  of  a  complaint  in  a  proceeding  in  which  Richard  Mark 
Antony  and  others  were  complainants  and  John  Dillon  was  defendant, 
the  complaint  being  that  the  defendant  had  trespassed  on  the  plain- 
ti£f*8  claim.  The  facts  appearing  from  the  special  case  and  the 
questions — I  say  questions,  because  there  are  some  of  the  facts 
stated  in  them — appear  to  be  that  on  the  14th  August  1888  the 
defendant  made  application  under  sec.  37  of  the  Mining  Statute 
for  a  lease,  that  he  marked  out  the  ground  some  time  before  the 
15th  November  (the  precise  date  is  not  fixed),  that  before  the 
15th  November  he  made  default  within  the  meaning  of  sec.  4  of  the 
Amending  Mining  Statute  (No.  446),  that  on  the  15th  November 
the  plaintiffs  pegged  out  this  ground  in  the  presence  of  one  of  the 
defendant's  employeSy  that  they  on  that  day  applied  to  have  their 
claim  registered,  that  the  application  was  granted  on  the  same  day, 
and  that  the  certificate  of  registration  was  issued  on  that  day.  On 
the  17th  November  the  complainants  sought  to  post  on  the  ground 
a  copy  of  the  certificate,  or  the  certificate  itself.  The  defendant 
prevented  them  from  doing  so,  and  for  that  prevention  and  conse- 
quent interference  with  their  going  on  with  the  mine,  this  action 
was  brought.  It  appears  that,  in  the  course  of  the  case,  the  miners' 
rights  were  put  in  evidence,  and  one  witness  was  called  who  stated 
that  those  miners'  rights  were  granted  on  the  application  of  the 
various  persons  mentioned  in  them.  It  also  appeared  that  the 
complainants  applied  for  registration  of  the  claim  ;  that  the  applica- 
tion for  registration  was  not  signed  by  the  complainants  themselves, 
but  the  names  of  the  complainants  were  written  by  a  person  who, 
as  far  as  I  can  see,  had  authority  to  write  them.  I  propose  to 
combine  the  first  two  questions  into  one,  namely:  ''Is  the 
fact  that  the  defendant's  application  for  a  lease  had  been 
neither  granted  nor  refused  an  answer  to  the  action,  notwith- 
standing the  defendant  had  made  default  under  sec.  4  of  the  Act 
446  ?"  I  think  that  that  question  will  meet  what  is  required  by 
the  first  two  questions.  It  is  this,  assuming  that  the  defendant 
was  in  default,  was  the  fact  that  the  application  which  he  had  made 
for  a  lease  was  neither  granted  nor  refused  an  answer  to  the  com- 
plainants' application  ?  It  was  forcibly  contended  by  Mr.  Helm 
that  under  sec.  87  of  the  Mining  Act,  apart  from  the  Act  No.  446, 
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from  the  time  that  the  land  was  marked  out  till  the  time  that  the  1889 

application  for  the  lease  was  disposed  of  by  granting  or  refusing  it,  AsroirT 
there  oonld  be  no  marking  out  by  other  persons ;  that  snch  an  act  di^k 
was  absolutely  unlawful  and  illegal,  and  he  wished  to  argue  it  on 
that  section  first  without  reference  to  the  fourth  section  of  the  later 
Act  No.  446.  That  contention  I  find  is  not  in  accordance  with 
the  views  which  have  been  previously  expressed  in  this  Court  by 
Mr.  Justice  Molesworth,  for  that  very  question  appears  to  have  been 
urged  before  him  in  Barker* s  Oold  Mining  Company  y.  Keating  (m). 
In  that  case  he  says,  at  p.  19 :  "In  one  aspect  of  the  case  the 
defendants  should  succeed — that  is,  if  the  plaintiff's  case  depends 
upon  the  application  for  a  lease  protecting  the  land  against  the 
defendants'  taking  up.  The  section  as  to  leases  conmiences  with 
prohibitory  words,  apparently  general ;  but  the  conclusion  of  the 
section  shows  that  all  that  is  meant  by  them  is  that  no  taking  up 
b  good,  as  against  the  lessees.  The  application  for  a  lease  is  only 
a  provisional  title ;  if  refused,  it  is  just  as  if  it  had  never  been  made. 
It  might  have  been  good  policy  to  protect  generally,  but  the  pro- 
tection is  merely  quoad  the  applicant  for  the  lease."  By  the 
language  there  used  by  Mr.  Justice  Molesworth  I  take  it  he  decided 
that,  even  while  an  application  for  a  lease  was  pending,  and  there 
bad  ^n  no  default  by  the  proposed  lessees,  the  words  of  the 
section  did  not  prohibit  another  person  from  marking  out  the  ground. 
Bat  passing  that  by  and  assuming  for  the  moment  that  Mr.  Helm's 
contention  was  right  on  the  construction  of  that  section  alone, 
we  have  still  to  deal  with  the  construction  of  sees.  8  and  4  of 
Act  No.  446,  as  they  altered  sec.  87  of  the  previous  Act.  The 
third  section  states  that  ''pending  any  application  for  a  lease 
....  it  shall  not  be  lawful  to  mark  out."  If  any  meaning  is 
to  be  given  to  those  words,  it  surely  must  be  that  the  Legislature 
meant  that  after  the  pendency  of  the  application  it  is  lawful  to 
mark  out.  It  is  true  it  does  not  say  so  in  so  many  words,  but  it 
does  indirectly  by  putting  a  prohibition  on  marking  out  up  to  a 
particular  time.  Again,  if  I  take  sees.  3  and  4  of  Act  446  in  con- 
nection vrith  the  decision  of  Mr.  Justice  Molesworth,  how  does  it 
Apply?  He  held  that  they  could  mark  out  at  any  time,  even  while 
the  application  for  a  lease  was  pending,  although  there  be  no 
(••)  1  V.R.  (M.)  18. 
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'  default.     Then  the  Legislature  says:  "  No,  you  shall  not  mark  out 

fY        while  the  application  is  pending."      Insert  this  legislative  pro- 

^^^        hibition  into  Mr.  Justice  Molesworth's  decision  and  we  have  as  a 

■  result— you  can  mark  out  at  any  time,  except  when  aii  application 

—      for  a  lease  is  pending.     Sec.  4  determines  when  an  application  is 

no  longer  pending.     It  states  that  "  the  pendency  of  an  application 

shall  begin  with  the  marking  out  of  the  land  by  the  applicant,  and 

continue  until  the  applicant  make  default  in  proceeding  with  his 

application  in  accordance  with  the  regulations,  or  until  the  Governor 

grant  or  refuse  the  same."     It  is  no  longer  pending  when  there  is 

default;  consequently,  as  soon  as  there  is  default  it  is  lawful  to  mark 

out,  and  the  above  question  must  be  answered  in  the  negative. 

I  now  proceed  to  deal  with  the  argument  so  strongly  urged  by 
counsel  for  the  defendant,  relying  on  the  authority  of  Critchley  v. 
Graham y  that  as  long  as  the  defendant  was  in  possession,  no  matter 
bow  illegal  the  possession  was,  pending  the  application  for  the 
lease  no  person  could  take  possession,  or  mark  out,  or  do  anything 
until  he  had  first  taken  proceedings  before  a  warden  to  be  put  in 
possession.  With  the  case  of  Critchley  v.  Graham  itself  very  little 
difficulty  need  be  found.  It  was  decided  under  the  Act  21  Viet., 
No.  82,  sec.  77  (n).  By  that  section  it  was  enacted  that  "It 
shall  be  lawful  for  any  warden  upon  the  complaint  of  any  person 
holding  a  miner's  right  that  the  title  of  any  other  person  to  any 
claim  or  to  any  undivided  share  in  any  claim  has  been  forfeited^' 
etc.,  to  proceed  to  the  spot  and  hear  and  determine  whether  or  not 
there  has  been  a  forfeiture.  On  that  the  Full  Court  decided,  in 
Critchley  v.  Grahajn,  that  that  particular  mode  having  been  pre- 
scribed as  the  method  of  determining  whether  a  forfeiture  had  been 
incurred  must  be  pursued,  and  no  other  mode  could  be  pursued. 
The  Chief  Justice  says  in  that  case,  at  p.  219 :  "  We  think  that  the 
Legislature  has  prescribed  the  proper  mode  of  ascertaining  whethei 
or  not  there  has  been  a  forfeiture,  or  the  occurrence  of  the  events 
on  which  a  claim  shall  or  shall  not  be  *  deemed  to  be  abandoned.' 
Before  the  rights  given  by  the  Act  can  be  acquired  by  miners,  thej 
must  adhere  to  the  mode  prescribed  by  the  Act  for  determining 
those  rights,  and  must  not  take  on  themselves  to  decide  whether  a 
forfeiture  has  been  committed  or  not." 

(n)  Adamson's  Acts,  p.  2068. 
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The  Fall  Court  say  that  sec.  77  shows  how  it  is  to  be  done^  and  1889 

you  must  do  it  in  that  way  and  no  other.  When  that  was  pressed  by  Antony 
eounsel  I  asked  whether,  under  the  present  Act,  there  was  any  provi-  di^k. 
sion  which  required  the  parties  to  go  before  a  warden  to  determine 
whether  or  not  there  had  been  a  compliance  with  the  regulations 
for  leasing,  and  it  was  admitted  there,  was  not ;  and  therefore,  on 
that  authority  alone,  I  should  have  felt  no  difficulty  whatever.  But 
I  find  in  Barlow  v.  Hayes  (o),  Molesworth,  J.,  held  that  the  prin- 
ciple of  Critchley  v.  Oraliam  applies  to  the  new  Mining  Act,  and 
the  principle  of  Critchley  v.  Graham  is  to  my  mind  undoubtedly 
very  largely  extended  by  that  case.  That  being  so,  I  have  to 
consider  whether  the  defendant  can  bring  this  case  within  the 
authority  of  Critchley  v.  Oraham,  as  interpreted  by  Mr.  Justice 
Molesworth.  It  must  be  admitted  that  the  authority  of  that 
case  does  not  apply  to  every  case  where  a  person  is  in  posses- 
sion. It  is  not  meant  that  in  every  case  where  a  person  is  in 
possession  you  must  first  go  before  the  warden  before  you  can  mark 
out.  It  was  otherwise  decided  in  Durant  v.  Jackson  (p),  where  a 
person  had  been  in  lawful  occupation,  where  he  had  had  a  lease 
which  had  been  determined  by  effluxion  of  time,  but  had  since  paid 
rent,  so  that  he  was  in  continuation  of  possession  which  was  lawful, 
and  to  some  extent  it  might  be  said  that  he  had  some  kind  of  title 
to  the  ground.  But  it  was  held  that  the  principle  of  Critchley  v. 
Graham  did  not  apply  to  that  case.  In  Cooper  v.  White  (q),  where 
an  applicant  for  a  lease  was  in  possession,  it  was  held  that  the 
doctrine  of  Critchley  v.  Graham  did  not  apply  to  that  case.  If  the 
doctrine  of  Critchley  v.  Graham  did  not  apply  to  those  cases,  it 
l)ecomes  a  matter  of  inquiry  to  what  cases  it  does  apply ;  and,  using 
the  language  of  Mr.  Justice  Molesworth  in  one  of  the  cases,  I  think 
that  it  can  only  be  held  to  apply  where  the  person  in  possession 
hag  a  strong  primd  facie  title.  So  I  have  to  look  here  to  see  if  the 
person  in  possession  had  a  strong  primd  fade  title.  He  had  no 
title  to  be  in  at  all.  He  had  not  a  show  of  a  right  to  be  in  posses- 
sion. Title  he  had  none.  Bight  to  be  there  he  had  none.  When 
the  lease  was  granted  he  would  have  had  a  right,  if  it  ever  had  been 
granted ;  but  it  was  admitted  that  while  he  was  working  there  he 
waa  working  illegally.  He  had  never  had  a  title.  He  had  made 
(o)  4  W.  W.  &  A'B.  (M.)  67.        (p)  1  V.L.R.  (M.)  6         fe)  4  V.L.IL  (M.)  10. 
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an  application  for  a  lease,  but  he  had  been  in  default ;  even  if  he 
had  not  been  in  default  it  gave  him  no  title.  So  that  as  this  person 
had  no  title  whatever,  it  is  plain  to  my  mind  that  he  does  not  come 
within  the  principle  of  Critchley  v.  Graham,  and  it  seems  to  me 
that  if  I  am  to  apply  the  doctrine  of  Critchley  v.  Graham  here  I 
should  have  to  apply  it  in  favour  of  the  complainants.  Critchley  v. 
Graham  says  that  where  the  Legislature  prescribes  a  particular 
mode  of  dealing  with  the  matter,  you  must  follow  the  mode  pre- 
scribed. As  I  read  sees.  3  and  4  of  the  Act  No.  446,  they  practically 
say  that  when  the  applicants  for  a  lease  had  made  default  you  may 
mark  out.  On  the  doctrine  of  Critchley  v.  Graham  that  is  the 
method  to  be  adopted  here,  and  if  I  had  to  apply  that  authority,  I 
should  apply  it  in  a  way  directly  opposite  to  that  contended  for  by  the 
defendant.  I  therefore  decide  the  first  two  questions  in  the  form  in 
which  I  have  already  stated  them  in  favour  of  the  complainants. 

The  next  question  which  I  have  to  deal  with  is  "  whether  on 
production  of  miners'  rights  purporting  to  have  been  issued  to  the 
persons  named  therein  as  complainants,  and  without  any  other 
evidence  than  that  of  complainant  Antony  that  these  were  issued 
on  the  application  of  such  complainants,  the  said  complainants  were 
entitled  to  sue,  having  regard  to  the  provisions  of  the  last  section  of 
the  Act  291  ?  "  I  shall  answer  that  in  the  affirmative,  and  I  cannot 
understand  why  the  warden  should  have  felt  any  difficulty  whether 
there  should  be  one  witness  or  twenty  witnesses.  It  is  sworn  that 
the  miners*  rights  were  issued  on  the  applications  of  these  com- 
plainants. If  he  did  not  believe  the  witness  that  they  were,  that 
was  another  matter ;  but  it  is  not  put  in  that  way.  The  fourth 
question  is,  "  whether  the  registration  of  the  claim  was  invaUd  by 
reason  of  the  application  to  register  not  being  signed  by  the  appli- 
cants or  any  of  them.  If  such  registration  be  invalid,  does  it 
disentitle  the  complainants  from  maintaining  this  action  ?  "  I  only 
propose  to  answer  the  latter  portion  of  that  question,  for  it  seems 
to  me  that  the  former  portion  is  immaterial.  Assuming  the 
registration  to  be  invalid,  it  seems  to  me  clear  from  the  rules  that 
their  right  to  take  possession,  and  obligation  to  work,  preceded 
their  right  to  register.  And  the  fact  that  they  had  done  some  act 
which  would  not  make  a  good  registration  in  the  future  would  not 
prevent  them  getting  another  registration  in  fourteen  days.    Thej 
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might  have  been  wrongly  registered ;  they  could  go  within  fonrteen  1889 

days  and  be  correctly  registered.     The  right  to  take  possession,        Avroirr 
and  the  obligation  to  work,  preceded  the  right  to  register.  Diluxs 

The  fifth  question  is,  "whether,  having  regard  to  sec.  4  of 
the  Act  No.  291,  miners'  rights  setting  out  the  holders'  resi-* 
dence  as  of  'Melbourne'  only,  are  valid  and  sufficient  within 
the  meaning  of  the  section."  I  think  the  address  is  sufficient. 
There  is  nothing  in  the  Act  to  indicate  the  amount  of  cer- 
tainty that  is  required.  There  is  nothing  to  suggest  that 
yon  must  give  a  separate  street  or  a  separate  number  in  each 
street,  or  that  a  particular  floor  in  a  house  was  to  be  given. 
There  might  be  two  Smiths  in  one  house,  and  any  number 
of  persons  of  the  same  name  in  a  coffee  palace.  And  so  I 
can  see  no  reason  why  Melbourne  should  not  be  sufficient.  It 
was  not  strongly  contended  otherwise.  There  was  no  evidence 
before  the  warden  that  a  letter  addressed  to  a  particular  person  as 
of  "Melbourne  "  would  not  find  him,  and  I  think  in  all  probability 
letters  sent  to  *^  Melbourne  "  would  be  sufficient  in  any  of  these 
eases.  As  to  costs,  there  is  no  reason  why  I  should  depart  from 
tile  general  rule  and  not  give  costs  to  the  successful  party,  although 
qnestions  of  some  difficulty  and  of  some  interest  were  involved. 
The  questions  I  have  referred  to  will  be  answered  in  favour  of  the 
comphdnants  with  costs.  There  is  another  question.  No.  6,  which 
has  been  practically  abandoned  by  both  sides  at  the  bar,  which  in 
its  present  form  I  cannot  answer. 

In  regard  to  a  question  of  practice  as  to  hearing  more  counsel 
than  one  in  such  cases,  I  have  consulted  several  of  the  other 
judges,  and  it  was  considered  undesirable  at  the  present  time 
to  fix  any  hard-and-fast  rule,  and,  speaking  for  myself,  I  shall 
do  very  much  what  I  did  in  this  case.  I  shall  consider  that  only 
one  counsel  has  a  right  to  be  heard ;  but  I  shall  hold  that  it  is 
in  the  discretion  of  the  Court  to  hear  more,  and  in  cases  like  the 
present  I  shall  hear  more. 

Solicitor  for  complainants :  Woolcott  for  H.  8.  Barrett,  DunoUy. 
Solicitors  for  defendants:    Attenborough,    Wilks  db  Nunn  for 
CoRne%  dt  Tatchell,  Sandhurst. 

A.  J.  A. 
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March  29. 
April  2. 

A^BecJcftt,  J. 


[IN  CHAMBERS.] 
THE  UNION  BANK  r.  TUTTLE. 
D'ALBA  «.  TUTTLE. 

IiUerpUader—"  Rule*  of  the  Supreme  Oourt  1884"— Ori«r  LVIL  r,  l— Seques- 
tration ofeaiaie  in  New  South  Walee — Effect  ^,  on  righte  of  judgment  treditort 
in  Victoria. 

The  estate  of  the  defendant  had  been  gequestrated  in  New  South  Wales.  Before 
such  order  of  sequestration,  creditors  of  the  defendant  had  seized  under  executions  on 
judgments  obtained  in  Victoria.  By  the  law  of  New  South  Wales  the  order  for 
sequestration  had  relation  back  to  a  period  antecedent  to  the  seizure  by  the  creditors 
in  Victoria. 

Held,  that  the  retrospective  operation  of  the  order  for  sequestration  in  New 
South  Wales  did  not  divest  the  title  of  the  execution  creditors  in  Victoria. 

Interpleader  summons. 

The  Union  Bank  and  Mrs.  D*Alba  had  respectively  obtained 
judgments  against  W.  N.  Tuttle,  who  carries  on  business  in 
Melbourne  and  Hawthorn  as  a  photographer.  The  defendant  had 
also  carried  on  business  in  New  South  Wales  with  another  person, 
who  was  also  interested  in  the  business  in  Victoria.  After  the  writs 
of  execution  had  been  issued  in  Victoria,  and  the  sheriff  had  seized 
under  them,  but  before  he  sold,  Tuttle's  estate  was  sequestrated  in 
New  South  Wales.  The  official  assignee  then,  through  his  agent 
in  Melbourne,  claimed  the  goods,  and  the  sheriff  caused  the  parties 
to  interplead. 

The  application  was  made  to  A'Beckett,  J. 


Duffy  for  the  claimant,  the  official  assignee. 

Hood  for  the  Union  Bank. 

Isaacs  for  Mrs.  D'Alba. 

a'Beoeett,  J.  The  claimant  in  these  cases  is  the  official 
assignee  in  insolvency  of  the  judgment  debtor,  who  was  domiciled 
in  New  South  Wales.  Before  the  order  for  sequestration  had  been 
made  the  creditors  had  seized  under  executions  on  Victorian  judg- 
ments. The  order  of  sequestration  under  the  law  of  New  South 
Wales  had  relation  back  to  a  period  antecedent  to  the  seizure  by 
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the  Victorian  creditors,  and  it  has  been  argued  that  this  Court,  1889 

recognising  the  operation  of  the  sequestration  in  New  South  Wales,  thb  Umion  Bawk 
must  do  so  to  its  full  extent,  giving  it  in  Victoria  the  retrospective  tutclb 
operation  which  it  would  have  had  in  New  South  Wales,  thus 
divesting  the  title  of  the  execution  creditors  in  Victoria.  No 
authority  has  been  cited  which  supports  this  contention.  Story's 
Conflict  of  Laws,  p.  412,  and  Geddes  v.  Mowat  (a),  are  against  it. 
I  hold  that  the  judgment  creditors'  rights  are  not  displaced  by  the 
sequestration  of  the  debtors'  estate  in  New  South  Wales  subse- 
quently to  the  seizure,  and  I  bar  the  claim  made  on  behalf  of  the 
estate  of  Tuttle,  the  judgment  debtor.  The  property  seized  is 
admittedly  the  property  of  a  bankrupt  firm,  of  which  Tuttle  is  a 
member,  and  I  have  not  to  decide  anything  as  to  how  the  debtor's 
interest  in  this  property  is  to  be  sold.  I  merely  decide  that  his 
official  assignee  in  insolvency  cannot  stop  the  sale  of  his  interest  in 
the  chattels  seized.  I  order  the  claimant  in  each  case  to  pay  91.  Ss. 
costs  to  the  sheriff,  and  expenses  caused  by  the  claim,  and  SL  Qs. 
costs  to  the  judgment  creditor  in  each  case,  in  addition  to  costs  of 
adjournment,  which  have  been  already  provided  for. 

Solicitors  for  claimant :  Pavey,  Wilson  dk  Cohen. 
Solicitors  for  the  Union  Bank :  Blake  dc  RiggalL 
Solicitors  for  Mrs.  D'Alba  :  Eggleston  dt  Derham. 

w.  H.  M. 
(a)  1  Glyn  and  Jamieson's  Bankruptcy  Reports. 
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1889  [IN  CHAMBERS.] 

^f!li^'  CAREW  V.  LAMBELL. 

Hoirovd,  J,       Diteovery — iHterrogaioriei—Prattice'-' Discovery  for  the  pwrpow  of  paging  momof 

'  into  Court — IteducHon  of  damages. 

The  plaintiff  gued  for  trespajBs  committed  by  defendant's  cattle,  and  dum^d  u 
damages  the  depreciation  to  his  stock  and  to  his  grazing  paddocks  bj  reason  of  loch 
trespass.  The  defendant  before  delivery  of  his  defence  sought  to  interrogate  the 
pkintiff  as  to  the  extent  of  the  paddock,  the  nnmber  of  stock  depasturing  thereoo, 
and  the  rent  and  tenare  of  the  paddocks. 

Meldt  that  the  interrogatories  referring  to  the  extent  of  the  paddock  and  the 
number  of  stock  should  be  allowed  for  the  purpose  of  enabling  the  defendant  to  pay 
money  into  Court,  and  for  the  purpose  of  showing  that  such  sum  so  paid  in  was 
sufficient. 

Application  for  further  and  better  answer  to  interrogatories. 

This  was  an  application  calling  npon  the  plaintiff  to  show  cause 
why  further  answers  should  not  be  given  to  certain  interrogatories. 
The  plaintiff  sued  for  trespass  by  defendant's  cattle  and  other  stock, 
claiming  damage  for  loss  sustained  by  depreciation  of  the  land  for 
grazing  purposes  by  reason  of  such  trespass,  and  for  depreciation  in 
the  plaintiff's  stock.  The  interrogatory,  in  respect  of  which  this 
application  was  made,  demanded  information  as  to  '*  the  extent  of 
the  grazing  paddocks  alleged  to  have  been  trespassed  upon ;  the 
tenure  under  which  the  plaintiff  held  them  ;  the  rent  the  plaintiff 
paid,  and  the  number  of  stock  upon  the  land."  The  plaintiff 
objected  to  answer  these  questions,  on  the  ground  that  they  were 
immaterial.     The  defendant  had  not  delivered  his  defence. 

Kilpatrick  in  support  of  the  summons — The  defendant  is 
entitled  to  the  information,  inasmuch  as  it  may  happen  that  he 
may  pay  money  into  Court,  and  say  that  such  sum  is  sufficient  to 
satisfy  the  claim,  and  all  these  questions  tend  to  elucidate  the 
nature  and  amount  of  damages  the  plaintiff  could  possibly  have 
sustained. 

[HoLROYD,  J.  You  cannot  possibly  go  into  the  question  of 
title  in  this  manner.] 

The  defendant  wants  to  find  out  how  the  plaintiff  holds  the 
land,  the  mode  in  which  his  grazing  business  is  carried  on,  and 
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Qie  extent  thereof.     Somewhat  similar  interrogatories  were  allowed  18^ 

in  Sheward  y.  Lonsdale  (a).  Oauw 


Irvine  to  oppose — The  rent  and  the  tenure  could  not  possibly 
be  eTidence  as  to  damages.  The  interrogatories  are  of  a  "  fishing  " 
nitare,  and  should  not  be  allowed :  Bidder  y.  Bridges  (6).  The 
defendant  is  practically  seeking  to  ascertain  the  details  of  the 
endence  which  the  plaintiff  is  going  to  adduce,  and  this  is  not  to 
be  allowed :  Benbow  y.  Low  (c).  The  plaintiff  will  haYe  to  proYO 
the  damages  which  he  is  seeking  to  recoYer.  It  is  part  of  his  case, 
and  the  defendant  is  not  entitled  to  inquire  into  the  CYidence  which 
the  plaintiff  intends  to  bring  forth. 

Counsel  referred  to  Bray  on  Discovery ,  469 ;  Home  y.  Hough  (d) . 

KUpatrick  in  reply — Hoffman  y.  PostU  (e) ;  Marriott  v.  Cham- 
f>^rloin  if) ;  Bray,  p.  471,  citing  Harris  y.  CoUett  (g) ;  Clarke  y. 
Bennett  (h) ;  Inrine  referred  to  Jourdain  y.  Palmer  (t). 

HoLBOYD,  J.      In  the   case   of  Harris  y.  CoUett  it  was  not 

trgued,  it  was  almost  taken  for  granted  that  a  bill  of  discoYcry 

would  lie  to  reduce  damages,  and  of  course  the  object  of  the  bill 

may  have  been  to  enable  the  defendant  at  law  to  pay  money  into 

eoort.    There  is  one  thing  which  disposes  me  to  think  that  I  ought 

to  direct  further  answers  to  this  interrogatory,  and  that  is  that  the 

evidence  may  be  material  for  the  purpose  of  enabling  the  defendant 

to  show  that  16Z.  is  a  sufficient  sum  to  pay  into  court ;  it  is  not  only 

for  the  purpose  of  paying  the  money  in,  but  alsa  to  show  that  that 

warn  is  sufficient.     I  do  not  see  any  difference  in  principle  between 

albwing  the  question  for  the  purpose  of  paying  money  into  court 

and  for  the  purpose  of  showing  that  the  sum  paid  in  is  ample 

I      enough.    In  this  case  I  think  that  the  plaintiff  might  launch  his 

I      case  in  such  a  manner  as  not  to  require  proof  of  either  of  the  facts, 

I      extent  of  paddocks  and  number  of  stock,  upon  which  he  is  now 

(•)  42  L.T.  172.  if)  17  Q.B.D.  154. 

(h)  29  CD.  29.  iff)  26  Beav.  222. 

(tf)  16  CD.  93.  (&)    32W.R.  560. 

W  L.K.  0  C.P.  135.  (»)    L.B.  1  Ex.  102. 

(«)  UR.4Ch.673. 


V. 
TjAIIHTT.T.. 

Solroyd,  J, 
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interrogated  by  the  defendant.  It  might  then  become  very  material 
for  the  purpose  of  the  defence  to  prove  those  facts,  and  the  defen- 
dant might  have  to  prove  them  by  evidence  of  a  different  class 
and  character  to  that  advanced  by  the  plaintiff.  I  shall  therefore 
direct  further  answers  to  so  much  of  the  interrogatory  as  inquires 
the  extent  of  the  paddocks,  and  the  number  and  description  of  the 
stock  thereon.     Costs  to  be  costs  in  the  cause. 

Solicitors  for  the  plaintiff:  Abbott  dt  Eales. 
Solicitors  for  the  defendant :  Lynch  db  Co. 

W.H.M. 


[IN  CHAMBERS.] 

SUTTON  V.  AHERN. 

[:      Fraetiee— Action  for  tretptut^"  BrnUg  of  the  Supreme  Court  1884  "—  Order  XIX., 
r.  25* — Deecription  of  land  tretpatsed  upon. 

In  an  action  for  trespass  the  defendant  is  not  entitled  to  have  the  land  alleged  to 
have  heen  trespassed  upon  described  by  metes  and  bounds. 

Application  for  further  and  better  particulars. 

This  was  an  application  made  by  the  defendant  calling  upon  the 
plaintiff  to  show  cause  why  further  and  better  particulars  should 
not  be  given  as  to  the  description  of  land  upon  which  alleged  tres- 
passes were  committed.  The  plaintiff  sued  the  defendant  for 
trespass,  and  in  the  margin  of  his  claim  set  out  a  plan  of  the  land 
alleged  to  have  been  trespassed  upon,  the  particular  portion  of  the 
land  being  denoted  by  a  line  drawn  across  the  plan,  and  the  words 
"  land  entered  upon  "  written  thereon.  There  were  no  measure- 
ments and  abuttals,  and  no  description  of  the  locality.  The 
summons  asked  that  the  particular  portion  of  the  land  trespassed 
upon  should  be  described  by  metes  and  bounds. 

Leon  in  support  of  the  application— By  Order  XIX.,  r.  25*, 
it  is  provided  that  in  actions  for  trespass  some  specific  description 
of  the  land  trespassed  upon  should  be  given,  and  this  rule  has  not 
been  complied  with  by  the  plaintiff.  The  plan  in  the  margin  is 
a  mere  picture,  and  contains  no  measurements  and  affords  no 
information. 
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[HoLROYD,  J.  'If  you  had  complained  that  the  locality  itself 
was  not  specified,  I  should  have  been  inclined  to  order  that  it 
shonid  be  set  out.] 

The  defendant  knows  the  locality,  and  it  would  not  have  been  a 
b(md  fide  ground  of  complaint,  as  he  would  not  have  been  embar- 
rassed. It  is  necessary,  however,  to  know  the  exact  place  where 
it  is  alleged  that  the  trespass  was  committed. 
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Ahebit. 
Solroyd,  J, 


MUehell  to  oppose  the  application — The  defendant  has  no  right 
to  have  the  land  described  by  metes  and  bounds  in  an  action  for 
trespass.  The  defendant  knows  more  about  the  land  trespassed 
upon  than  the  plaintiff. 


Leon  in  reply — The  rule  is  meant  to  cover  a  case  like  the 
present.  The  allegation  is  that  damage  has  been  caused  to  a 
certain  piece  of  land,  and  that  portion  should  be  identified.  The 
defendant  might  desire  to  pay  money  into  Court. 

[HoLROYD,  J.  In  an  action  for  trespass  the  place  is  merely 
designated,  but  the  exact  quantity  of  land  is  not  described.  The 
allegation  **  breaking  and  entering  the  plaintiff's  close "  is 
sufficient.] 

The  defendant  is  entitled  to  some  better  description  than  the 
picture  in  the  margin  affords  him. 


HoLBOYD,  J.  You  ask  for  the  metes  and  bounds  of  the  land, 
and  I  do  not  think  you  are  entitled  to  have  them,  as  it  is  not  for 
the  plaintiff  so  to  describe  the  land.  The  summons  will  be  dis- 
Gosts  to  be  costs  in  the  cause. 


Bolicitors  for  the  plaintiff :  Blake  dk  Riggall. 
Solicitors  for  the  defendant :  Crisp  d  Cameron. 


W.  H.  M. 
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REGINA  V.  BROWN. 
Orimimal  Law — Bvidemee — Identity — Belief, 

A  prisoner  was  convicted  for  committing  an  assault  in  company  with  other  per- 
sons. Two  witnesses,  M  and  H,  were  called  for  the  prosecution,  who  swore  that  they 
helieved  that  the  prisoner  was  present  givinj^  orders  when  the  assault  was  committed, 
but  upon  cross-examination  they  stated  that  they  could  not  positively  swear  that  he 
was  there.  It  appeared  from  other  evidence  that  the  prisoner  had  borrowed  a  cart  to 
go  to  a  certain  place,  and  had  gone  ofiF  in  the  vehicle,  and  that  the  cart  had  not  gone 
to  such  place,  but  was  seen  and  identified  as  having  been  at  the  place  where  the 
assault  was  committed,  on  the  very  night  of  the  assnult. 

ffetd,  that  the  evidence  of  M  and  H,  taken  with  the  other  evidence,  was  properly 
left  to  the  jury,  and  that  the  jury  were  justified  in  concluding  that  the  prisoner  was 
present. 

JPer  Williams,  J.  That  the  evidence  of  M  and  H  was  evidence  by  itself  from 
which  a  juiy  might  infer,  if  they  chose,  that  the  prisoner  had  been  present  at  the 
■asanlt. 


Special  Case  stated  for  the  opinion  of  the  Full  Gonrt  by 
Hobroyd,  J. 

This  was  a  special  case  stated  by  Holroyd,  J.,  for  the  opinion  of 
the  Court.  Three  men  named  Howard  Wythe,  Joseph  Pitman, 
and  James  Brown  were  tried  at  the  criminal  sittings  of  the  Supreme 
Court,  held  at  Warmambool  in  March  last,  on  a  charge  of  having 
unlawfully  and  maliciously  inflicted  grioYous  bodily  harm  on  John 
McMaster  and  Robert  McMaster,  and,  on  a  second  count,  with 
having  committed  a  common  assault  on  John  McMaster  and  Bobert 
McMaster  in  company  with  others  unknown.  All  the  prisoners 
were  found  guilty  and  sentenced.  The  sentence  in  Brown's  case 
was  respited  pending  the  decision  of  the  Full  Court  on  a  question 
of  law  reserved  in  his  favour  as  to  whether  there  was  evidence 
proper  to  be  submitted  to  the  jury  to  convict  Brown  as  having  been 
one  of  the  party  by  whom  the  assault  was  committed.  The  case 
stated  that  it  was  proved  at  the  trial  that,  on  the  night  of  the  9th 
November  of  last  year,  between  half-past  ten  and  eleven  o'clock,  a 
number  of  men  (twenty  and  upwards)  visited  Woodlands  Station, 
which  is  situated  twelve  miles  from  Koroit,  and  eighteen  or  more 
from  Macarthur,  and  belonged  to  John  McMaster,  a  grazier ;  that 
John  McMaster  had  then  nine  shearers  in  his  employment ;  that 
these  shearers  slept  in  one  compartment  of  the  men's  hut  along 
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with  the  other  station  hands,  the  other  compartment  being  used  f-o. 

for  a  kitchen  ;  that  the  visitors,  all  of  whom  (with  the  exception  of  X889 

two  or  three)  had  disguised  their  faces  so  as  partially  to  conceal        r]J^a 

their  features,  broke  into  the  hut  by  the  kitchen  door,  turned  out  «. 

the  shearers,  and  compelled  them  to  walk  a  mile  or  more  to  the 

Dnomore  Boad,  there  caused  some  of  them  to  get  into  a  spring 

dray,  and  the  rest  into  a  four-wheeled  tilted  waggon  of  the  same 

kind  as  one  which,  at  the  time  of  the  trial,  was  outside  the  Court : 

that  these  vehicles  were  then  driven  by  some  of  the  men  for  a 

distance  of  eleven  or  twelve  miles  further,  the  others,  or  most  of 

them,  accompanying  on  horseback ;  that  the  dray  and  waggon  were 

then  stopped,  the  shearers  ordered  to  alight,  which  they  did,  and 

the  dray  and  waggon  were  driven  off  in  the  direction  of  Macarthur, 

while  the  horsemen  dispersed.     It  was   idso   proved  that  John 

McMaster,  who  proceeded  to  the  hut  after  it  had  been  broken  into, 

and  commanded  the  intruders  to  leave,  was  violently  assaulted  by 

seTeral  of  them,  cut  about  the  face,  and  otherwise  injured ;  and 

that  his  son,  Robert  McMaster,  who  came  to  his  assistance,  was 

also  violently  assaulted  and  severely  cut  and  bruised ;  that  both 

&ther  and  son  were  forcibly  ejected  from  the  hut,  thrown  upon  the 

gronnd  outside,  and  detained  until  the  shearers  had  been  marched 

away.    There  was  evidence  from  which  the  jury  might  infer  that 

the  greater  number,  if  not  all,  of  the  intruders  had  been  actively 

engaged   in   the   assault,    and   that   all   had  aided   and   abetted 

by  their    presence    and    countenance.       Two    of   the    prisoners 

(Wythe  and  Pitman)   were  positively  identified  as  having  been 

present. 

The  question  of  law  reserved  was  whether  there  was  evidence 
proper  to  be  submitted  to  the  jury  to  convict  Brown  as  having  been 
one  of  the  party  by  whom  the  assault  was  committed. 

J.  T.  T.  Smith  for  the  Crown — The  question  is  whether  there 
was  sufficient  evidence  to  identify  the  prisoner  Brown  as  having 
been  present  at  the  time  of  the  offence.  Two  witnesses  swore  that 
they  "believed"  that  Brown  was  present,  and  this  evidence, 
together  with  all  the  other  circumstances  of  the  case,  was  rightly 
left  to  the  jury,  and  it  was  evidence  from  which  the  jury  were 
jnatified  in  convicting  the  prisoner. 
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Ktlpatrick  (by  pemxiBsion  of  the  Court  for  Mdcdermott)  for  the 
prisoner — This  evidence  of  identity  was  insufficient.  The  state- 
ment that  a  witness  "  believes  "  a  person  to  have  been  present  is 
not  evidence  of  identity  at  all.  No  prosecution  for  perjury  for  such 
a  statement  could  have  been  sustained.  Where  the  jury  can 
merely  conjecture  whether  a  thing  was  done  or  not,  the  case  should 
be  withdrawn  from  them. 

The  judgment  of  the  Court  [Williams,  Holrotd  and  a'Beceett, 
JJ.]  was  delivered  by  Williams,  J.  There  is  no  doubt  that  the 
question  reserved  should  be  answered  in  the  affirmative,  and  that 
the  conviction  should  be  affirmed.  It  appears  from  the  evidence 
that  the  prisoner  Brown  had  borrowed  a  four-wheeled  tilted  waggon 
from  a  man  named  Johfi  Cook,  residing  at  Macarthur,  ostensibly  to 
go  to  a  place  called  Broadwater,  five  miles  from  Macarthur,  in 
order  to  see  a  cricket  match.  He  did  not  go  to  Broadwater,  and 
had  therefore  obtained  the  loan  of  the  waggon  by  a  false  pretence. 
That  identical  four-wheeled  tilted  waggon  was  seen  on  the  veiy 
night  of  the  assault  at  the  Woodlands  Station,  where  the  assault 
was  committed.  There  was  also  seen  at  the  same  station  a  spring 
dray,  into  which  Brown  was  seen  to  get  a  few  hours  before  the 
assault,  and  which  was  going  in  the  direction  that  had  been  taken 
by  the  four-wheeled  tilted  waggon  towards  Woodlands.  That  is 
evidence  by  itself  from  which  a  jury  might  possibly  infer  that 
Brown  had  bon-owed  the  waggon  to  go  to  Woodlands,  and  not  to  go 
to  the  cricket  match  at  Broadwater.  This,  taken  in  connection  with 
the  evidence  of  Robert  McMaster  that  he  believed  Brown  was 
there  giving  orders,  though  in  cross-examination  he  admitted  that 
he  could  not  swear  positively  to  him  ;  and  the  evidence  of  Charles 
Hill,  a  cook,  that  he  also  believed  Brown  was  there  giving  orders, 
but  was  not  so  sure  of  him  as  the  other  prisoners,  was  sufficient  to 
go  to  the  jury.  In  my  own  opinionf  the  evidence  of  ^Master^and 
Hill,  taken  by  itself,  would  be  some  evidence  to  go  to  a  jury  that 
Brown, was  there.  The  fact  that  neither  will  swear  point-blank 
that  Brown  was  the  man  they  saw,  but  will  only  swear  to  the  best 
of  their  belief,  only  goes  to  the  weight  of  the  evidence,  and  is 
evidence  which  the  jury  might  decline  to  act  upon.hjl  think  that 
the  evidence  of  these  two  witnesses  is  evidence  which  a  jury  may 
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accept  if  they  choose.  However,  taking  this  evidence  in  connection 
with  all  the  other  circumstances  of  the  case,  we  have  no  donht 
that  there  was  evidence  to  justify  the  jury  in  inferring  that  Brown 
was  one  of  the  party  who  committed  the  assault. 

Conviction  affirmed. 


F.O, 

1889 

Rbgika 

V. 

Bbowk. 
Williams,  J, 


Solicitor  for  the  Crown :  JE.  Sandford,  Acting  Crown  Solicitor. 

w.  H.  M. 


[IN  CHAMBERS.] 
BALLANTYNE  avd  Othbbs  o.  RAPHAEL  and  Othbbs. 
WRIGHT  AND  Othebs  v,  SAME. 
WALKER  AND  Othbbs  v,  SAME. 

•  Rdaofthe  Supreme  Court  1881  "—Order  XLIV,,  r.  ^—ContoUdaiion  of  aoHons— 
Conduct  of  teet  caee,  who  i«  entitled  to. 

Two  persons,  A  and  C,  members  of  a  land  syndicate,  brought  actions,  each  on  his 
Mm  behalf,  against  the  same  defendants  with  reference  to  a  contract  for  the.  sale  of 
land.  A  third  person,  B,  afterwards  commenced  an  action  on  behalf  of  himself  and 
aH  the  other  members  of  the  syndicate  against  the  same  defendants.  This  third 
aetioa  was  commenced  in  pursuance  of  a  resolution  arrived  at  by  the  majority  of  the 
Bemben  of  the  syndicate.  Subsequently  the  first  two  plaintiffs  amended  their 
actions  by  stating  that  they  each  sued  on  behalf  of  himself  and  all  other  members 
of  the  syndicate.  The  action  in  which  B  was  plaintiff  had  proceeded  further  than  the 
other  actions,  and  was  set  down  for  trial.  Upon  an  application  by  the  defendants  to 
^▼e  the  actions  consolidated,  or  that  two  of  the  actions  should  be  stayed  pending 
the  trial  of  the  third, 

Mtld,  that  the  action  of  B  and  others  should  proceed,  and  that  the  other  two 
actions  should  be  stayed. 

Application  for  consolidation  of  actions. 

This  was  an  application  by  the  defendants  that  three  actions 
brought  against  them  shonld  be  consolidated,  or  that  two  of  the 
said  actions  be  stayed  pending  the  trial  of  the  third.  It  appeared 
that  the  solicitor  for  the  plaintiflfs,  Wright  and  Walker,  issued  two 
writs  on  the  same  day,  on  9th  February  1889,  on  behalf  of  each 
plaintiff  against  the  defendants.  On  the  28rd  February  the  plain- 
tiff Ballantyne  commenced  an  action  against  the  same  defendants, 
on  behalf  of  himself  and  all  other  members  of  the  syndicate ;  other 


1889 
May  17. 

Hblroyd,  J. 
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names  were  set  out  in  the  claim.  This  last-mentioned  action  was 
commenced  in  parsaance  of  a  resolution  arrived  at  by  the  majority 
of  the  members  of  the  syndicate.  In  April  1889  the  plaintiffs, 
Wright  and  Walker^  amended  their  actions  by  adding  that  they 
sued  on  ''behalf  of  all  other  members"  of  the  syndicate.  The 
proceedings  in  each  case  were  brought  in  respect  of  land  trans- 
actions, and  it  was  sought  to  rescind  the  contract  of  sale  and  for 
return  of  money  paid.  The  relief  sought  in  each  action  was 
practically  the  same.  The  proceedings  in  Ballantyne's  action  had 
reached  a  further  stage  than  the  others.  The  further  facts  material 
to  the  report  are  set  out  in  the  judgment. 

Topp  in  support  of  the  application — The  defendants  are  entitled 
to  have  these  actions  consolidated,  or  to  have  two  of  them  stayed 
pending  the  trial  of  the  third.  They  should  be  protected  from  a 
series  of  cases,  which  are  practically  for  one  and  the  same  purpose. 
The  pleadings  in  the  action  brought  by  Wright  and  Walker  are 
drawn  by  the  same  counsel,  and  are  word  for  word  identical. 

Isaacs  for  the  plaintiffs  Ballantyne  and  others — The  defendants 
are  undoubtedly  entitled  to  be  protected,  but  the  question  is,  which 
plaintiff  is  entitled  to  have  the  conduct  of  the  test  action.  It  is  in 
the  discretion  of  the  Court  to  choose  the  action  which  should 
proceed  :  Amos  v.  Chadwick  (a).  The  plaintiff  Ballantyne  sues  on 
behalf  of  himself  and  all  the  other  members  of  the  syndicate,  while 
the  other  two  plaintiffs  originally  commenced  their  actions  on  their 
own  behalf. 

Wasley  for  the  plaintiffs  Wright  and  Walker — These  two 
plaintiffs  were  first  in  the  field,  and  one  of  them  should  have 
the  conduct  of  the  test  case. 

[HoLROYD,  J.  One  of  these  two  actions  must  be  stayed, 
because  they  are  in  every  respect  identical.] 

Then  I  should  ask  that  Wright's  action  be  proceeded  with.  In 
the  case  of  In  re  Swire  (fc),  Jessel,  M.R.,  lays  down  the  rule  thus : 
''  The  general  rule  is  that  the  plaintiff  in  the  first  action  shall  have 

(a)  9  Ch.  D.  459.  (b)  21  Cb.  D.  647,  p.  652. 
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the  conduct  of  the  proceedings,  although  the  decree  or  judgment 
is  first  obtained  in  the  second  action.  This  is  the  general  rule,  a 
rale  made  for  the  best  of  reasons  to  discourage  racing,  as  it  is 
called,  and  to  prevent  double  or  treble  costs  being  incurred  by 
solicitors  or  parties."    Counsel  also  cited  The  Never  Despair  (c). 


1889 

BaUiANTYHB 
V. 

Raphael. 
Holroyd,  J. 


HoiiBOYB,  J.  I  think  that  in  this  case  I  ought  to  allow  the 
action  of  BaUantyne  and  others  v.  Raphael  to  proceed,  and  to  stay 
the  other  actions.  It  is  perfectly  true  that  there  are  other  suits 
besides  administration  suits,  in  which  one  person  is  allowed  to  sue 
on  behalf  of  himself  and  other  persons ;  and  when  a  number  of 
di&rent  actions  are  commenced  for  the  same  purpose,  and  against 
the  same  defendants,  the  first  action  has  priority  as  a  rule;  but  that 
role  is  subject  to  exceptions.  In  this  particular  case  it  appears  that 
the  majority  of  members  who  complain  of  fraud  having  been  per- 
petrated upon  them,  met  together  and  resolved  upon  what  proceedings 
Aey  should  take,  and  came  to  that  resolution  before  any  action  had 
been  commenced  by  anybody.  An  action  was  then  commenced  by 
Wright,  in  February,  on  his  own  account,  and  immediately  after- 
wards by  Walker  on  his  own  account,  against  the  two  persons  who 
are  defendants  in  all  three  actions.  Then  the  plaintiffs  in  the 
action  of  ''  Ballantyne  and  others'*  start  their  action  in  pursuance 
of  their  resolution  before  arrived  at.  Some  time  afterwards,  in 
April,  Wright  and  Walker  think  proper  to  convert  their  actions, 
conmienced  on  their  own  account,  into  actions  on  behalf  of  all 
members  of  the  syndicate,  taking  upon  themselves  to  represent 
the  rights  of  other  persons  who  did  not  wish  to  be  represented  by 
them  at  all,  and  who  had  already  commenced  proceedings  on  their 
own  account.  If  I  let  the  action  of  Ballantyne  and  others"  go 
on  I  shall  be  consulting  the  wishes  of  the  greater  number  of 
persons  aggrieved.  I  think  that  Walker  and  Wright  are  really  the 
persons  who  have  been  racing  to  get  the  conduct  of  the  suit  against 
the  wish  of  the  other  members.  They  have  instituted  two  con- 
secutive actions,  and  appear  here  by  the  same  counsel  as  if  they 
were  working  in  the  same  boat,  and  are  willing  that  either  should 
get  the  conduct  of  the  suit  so  long  as  one  of  them  does  so.    It 
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^  seems  a  curious  thing  that  two  actions  should  have  been  commenced 
iTTTvi  by  the  same  solicitor  for  two  persons.  For  these  reasons  I  thinl 
I  should  best  promote  the  progress  of  the  cases,  by  allowing 
''Ballantyne  and  others"  to  proceed,  and  staying  the  other  actions. 
I  merely  stay  the  other  actions  until  I  see  what  becomes  of  the 
first.  If  that  is  not  properly  conducted,  or  does  not  try  ih( 
same  issues  as  are  raised  in  the  other  actions,  the  others  maj 
come  on.  I  am  not  sure  that  this  is  not  an  action  in  which  all  the 
parties  should  be  before  the  Court.  I  am  not  prepared  to  sa] 
that  it  would  be  convenient  that  one  person  should  be  allowed  tc 
sue  on  behalf  of  all  the  others.  Finally,  the  action  of  ^*  BaUantync 
and  others*'  is  the  one  which  has  proceeded  the  furthest,  and  ii 
which  the  matters  are  likely  to  be  soonest  disposed  of. 

Solicitor  for  Ballantyne  and  others :  Lazcmu. 
Solicitor  for  Wright  and  Walker :  Coburn. 
Solicitors  for  defendants :  E.  L.  Vale  dt  Sorn. 

w.  H.  M. 


89  [IN  CHAMBERS.] 

'  23 

_  ■  In  M  MoCRACKEN'S  CITY  BREWERY. 

y£jr^.       Mesfula  Oenerales,  16th  Amgmt  1876,  r.  11— Memorandum  of  MotitfacHon  on  a  bil 
of  MoU—PraeUo^— Corporate  eeal  to  he  affixed. 

For  the  porpoM  of  obtaining  a  judge's  order  for  the  entry  of  a  memoraQdam  oi 
satiB&ction  on  a  bill  of  sale,  it  is  necessary  thtft  the  satisfaction  piece  should  be  ngned 
by  one  of  the  parties  to  the  bill  of  sale.  It  is  not  sufficient  in  the  case  of  an  inoor 
porated  company  that  the  managing  director  should  ugn  on  behalf  of  the  compaoj 
at  least  unless  he  is  proved  to  be  the  authorised  agent  of  the  company  for  thai 
purpose;  otherwise  it  is  necessary  that  the  seal  of  the  company  should  be  affixed. 

Application  for  an  order  for  the  entry  of  a  memorandum  oi 
satisfaction  on  a  bill  of  sale. 

This  was  an  application  made  exparte  to  enter  a  memorandum 
of  satisfaction  on  a  bill  of  sale.  The  satisfaction  piece  was  signed 
by  the  managing  director  of  the  company.  There  was  no  evidence 
to  show  that  the  managing  director  was  the  attorney  of  the  company 
for  this  purpose. 
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HoLBOTD,  J.    In  the  rule  11  of  Regula  Generales,  16th  Augast  ^^^ 

1876,  it  is  provided  that  ^'  the  satisfaction  piece  shall  be  signed  by  in  re 

the  party  or  parties  acknowledging  the  same  or  their  personal  repre-  cot^Bmwbby. 


sentatiyes.*'  It  must  be  signed  by  one  of  the  parties  to  the  bill 
of  Bale.  I  have  no  evidence  that  this  managing  director  is  the 
attorney  of  the  corporation.  I  conld  read  this  mle  that,  in  the 
ease  of  a  corporation,  the  corporate  seal  shonld  be  affixed  in  lien  of 
signatore.  Bat  I  do  not  think  it  is  enough  for  a  managing 
director  to  edgn  on  behalf  of  the  company,  who  is  not  shown  to  be 
the  aathorised  agent  of  the  company  for  that  purpose. 

Solidtors  for  applicant :  Crisp,  Lewis  d  Hedderwick, 

w.  H.  M. 


XLUVf  VJrwj  w  • 


[IN  CHAMBERS.]  1889 

IH  BE  JENKINS.  If^rSO. 

"hmhwH^  SMrnte  1871 "  (^b.  379),  #.  22— PetiHa»  for  nquegtroHon—PraoHoe—       Holroyd,J. 
Seal  of  eorporoMim — Agent, 

Where  a  petition  for  sequestration  is  presented,  signed  by  an  agent,  the  authority 
of  nch  agent  most  be  proved. 

In  the  ease  of  a  petition  presented  on  behalf  of  a  corporation,  it  is  sufficient  if  the 
Ml  of  the  corporation  be  doly  affixed  and  attested. 

Affligatiom  for  an  order  nisi  for  sequestration. 
The  iiictB  are  sufficiently  stated  in  the  judgment. 

HoLBOYD,  J.  The  petition  presented  to  me  in  the  matter  of 
Wm.  D.  Jenkins  inyolves  one  or  two  difficulties.  The  petition 
purports  to  be  the  petition  of  The  Assets,  etc.  Co.  of  Australasia 
Limited,  and  it  is  impressed  with  what  appears  to  he  the  common 
seal  of  the  company.  The  affixing  of  the  seal  is  attested  by 
J.  Higgins,  who  describes  himself  as  a  director  and  manager  of 
the  company.  It  is  provided  by  the  22nd  section  of  the  ^^  Insolvency 
Sttrfirte  1871,"  that  "the  duly  authorised  agent  of  any  creditor, 
whether  a  corporation  or  not,  shall  have  authority  to  do  all  acts, 
matters  and  things  authorised  or  required  to  be  done  by  any 
oeditor  onder  or  by  virtue  of  this  Act  as  fully  and  efifectually  as 
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1889  such  creditor  could  or  might  do."    It  was  long  ago  held  that  in 

In  re         cases  of  individual  creditors   presenting   petitions,   the  petition 
JiNKHTB.       j^^g|.  ^  signed.     Of  course  a  corporation  cannot  sign  a  petition  in 
RoUroffd,  J.\    person.     By  virtue  of  sec.  22  a  corporation  can  sign  a  petition  by 
a  duly  authorised  agent.     J.  Higgins  in  his  affidavit  states:  "I 
am  the  duly  authorised  agent  of  the  company,  and  I  am  directed 
to  make  this  application  hy  the  resolution  of  the  directors."    He 
says  that  he  is  the  duly  authorised  agent  of  the  company,  but  he 
'  does  not  say  that  he  is  so  to  sign  and  present  the  petition.    I  held 
in  the  case  of  In  re  Penglase  that  there  must  be  proof  of  the 
agent's  authority  to  sign  the  petition  when  it  purports  to  be  signed 
by  an  agent.    Possibly  I  might  hold  that  the  words,  ^'  I  am  the 
duly  authorised  agent,"  might  mean  that  he  was  the  agent  to  sign, 
although  not  so  actually  stated.     The  petition,  however,  purports 
to  have  the  common  seal  affixed  to  it,  and  I  have  to  consider 
whether  that  is  sufficient.      Now,  I  find  that  ''signature"  is 
nowhere  required  by  the  Act.     J.  Higgins  swears  that  the  seal 
was  affixed,  as  it  appears  to  be,  in  due  form.     I  think,  therefore, 
that  the  sealing  is  sufficient,  although  this  has  not  been  before 
decided.     Then  there  is  another  matter.     The  petition  alleges  that 
Wm.  D.  Jenkins  is  justly  and    duly    indebted  in  the  sum  of 
641.  8$,  5d. —  [His  Honor  read  from  the  petition  the  words  in 
which   the    debt    and    amount    were    set  out] — of   which   sum 
56Z.  18s.  Id.  was  for  principal  money  and  interest  on  two  several 
promissory  notes,  and  of  which  71.  98.  10(2.,  the  balance  of  the 
64Z.  8$.  5d.y  was  for  the  costs  of  the  judgment  in  the  Supreme 
Court  in  an  action  on  the  said  promissory  notes,  and  for  execution 
issued  on  such  judgment.     In  setting  forth  the  act  of  insolvency 
the  petition  states  that  execution  issued  upon  a  judgment  obtained 
in  the  Supreme  Court,  giving  the  title  and  number  of  the  action, 
which  is  the  same,  and  identifies  that  judgment  with  the  judgment 
spoken  of  in  the  paragraph  setting  out  the  nature  of  the  debt.    The 
difficulty  here  is  that  although  I  can  see  and  ascertain  from  this 
petition  that  judgment  was  recovered  on  these  promissory  notes, 
and  though  I  can  ascertain  how  the  amounts  are  made  up —  [His 
Honor  here  referred  to  the  figures  in  the  petition]  — nevertheless, 
the  debt  is  a  judgment  debt,  and  is  not  a  debt  due  on  a  promissory 
note.    The  moment  the  judgment  was  obtained  the  lower  merged 
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in  the  higher  debt,  and  it  is  not  accurate  to  state,  as  it  is  stated  in 
the  petition,  that  the  debt  is  one  due  on  a  promissory  note — ^it  is  a 
judgment  debt.  The  judgment  debt  would  include,  not  the  costs 
of  the  execution,  but  the  amount  of  money  recovered  and  the  taxed 
costs  of  thd  action;  and  those  added  together  would  make  the 
amount  of  62Z.  12«.  Ud.  I  do  not  want  to  put  the  parties  to  the 
expense  of  presenting  another  petition,  or  of  filing  any  further 
affidavits,  but  I  think  the  petition  might  be  amended  by  stating 
the  amount  in  which  Wm.  D.  Jenkins  is  indebted  to  the 
petitioning  company  upon  and  by  virtue  of  the  judgment,  and 
that  would  be  621.  128.  Ud.  And  the  petition  might  be  amended 
to  work  that  in  by  stating  the  manner  in  which  the  debt  arose.  If 
it  were  so  amended,  I  could  say  that  the  facts  alleged  therein  are 
proved  to  my  satisfaction.  I  cannot  do  that  now,  as  it  would  not 
be  the  fact. 

Solicitors  for  petitioners  :  Lynchy  McDonald^  StiUman  <t  Keep. 

W.  H.  M. 


HABBIS  «.  BOWLET. 

'  SmIm  of  the  Supreme  Court  1884  "—Order  XXVIL,  r,  W—Dejatdi  in 
pleading — Motion  for  judgment . 

Wbere  the  defendant  has  made  defaolt  in  pleading,  the  phiintlfif,  in  a  motion  for 
j«4pneQt  fofT  want  of  defence,  moat  aet  it  down  in  the  list  of  causes  for  trial,  and 
nrart  raoTe  for  judgment  when  the  case  is  called  on  in  the  ordinary  course  at  the 


Motion  for  judgment. 

This  was  a  motion  by  the  plaintiff  for  judgment,  on  the  ground 
that  the  defendant  had  made  default  in  delivering  a  defence. 


1880 

In  re 
Jbvkiks. 

Solrogd,  J, 


1889 
May  80. 

Holroyd,  J' 


Ogier  for  the  plaintiff — The  defendant  has  made  default  in 
delivering  a  defence,  and  I  now  move  for  judgment. 

HoLBOTB,  J.  Under  Order  XXYII.,  r.  11,  the  motion  should 
be  listed,  and  the  motion  made  before  the  judge  on  whose  list  it 
^ipears.    You  must  put  it  in  the  list  of  causes  for  trial. 


Solicitor  for  plaintiff:  Duerdin. 


W.  H.  M. 
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19  El  WILLIAM  CROZIER,  A  Lxthatio.  ' 

«  Lumacy  Staiuie  "  (ifo.  309),  m.  101  amd  l02^LuMHe  domieiUd  abroad,  M found 
lunaiie  »»  tJUi  eolony — BHaU  of  Imnatio  in  this  eolomy — Nature  of  esiaU— 
Station  amd  Hook — Sals  of  theep — Purehoii  of  other  §heep  to  replace  them— 
ComwUitee  of  lunatic — Percentage  on  lunatu^e  eetate  to  be  paid  to  the  Matter.  ' 

Where  the  whole  estate  in  the  colony  of  a  lunatic,  domiciled  abroad  but  fbnnd 
Innatic  here,  consisted  of  a  station  with  the  stock  and  improvements  thereon  in  the 
management  of  which,  sheep  when  fattened  and  shorn,  were  sold  by  the  lunatic's  com- 
mittee, who  purchased  other  sheep  to  replace  them  to  be  in  like  manner  fiittened, 
shorn,  and  sold, 

Sield,  that  the  proceeds  of  each  sale  of  sheep  received  by  the  committee  were 
chargeable  with  five  per  cent,  under  sec.  101  of  the  *'  Lunacy  Statute"  (No.  909), 
imposing  a  percentage  at  that  rate  upon  "  all  moneys  collected  by,  or  coming  under 
the  control  of,  the  committee  of  a  lunatic  for  or  on  behalf  of  such  lunatic  or  his 
estate." 

Motion  under  sec.  102  of  the  "  Lunacy  Statute**  (No.  809)  for 
an  order  enforcing  the  payment,  under  sec.  101,  of  the  sums  of 
291L  19«.  and  623Z.  68.  &d.  in  respect  of  a  percentage  at  the  rate 
of  five  per  centum  upon  money  collected  hy,  or  which  had  come 
under  the  control  of,  James  Angus  Johnson,  the  committee  of  the 
estate  of  William  Crozier,  of  Adelaide,  in  the  province  of  South 
Australia,  a  lunatic,  as  shown  in  the  accounts  set  forth  in  the 
affidavit  of  Thomas  Prout  Webb,  Esquire,  Master-in-Lunacy,  and 
for  an  order  that  the  costs  of  this  application  be  paid  by  the  said 
committee  out  of  the  said  estate. 

The  affidavit  of  the  Master-in-Lunacy  set  out  the  facts  as  they 
appear  in  the  reports  of  the  previous  applications  in  this  matter  (a), 
and  stated  that  Mr.  Johnson,  as  committee  of  the  estate  of  the 
lunatic  in  Victoria,  passed  his  accounts  before  him  on  8th  December 
1887  and  6th  November  1888,  and  had  collected,  or  had  under  his 
control  as  such  committee,  the  sums  of  6,839{.  6$.  lid.  and 
12,466{.  198.  6d.y  as  shown  by  such  accounts,  and  there  was  now 
due  to  the  Government  the  sums  of  2912.  19s.  and  6281.  68.  6d.  as 
a  percentage  at  the  rate  of  52.  per  centum  on  the  moneys  of  the 
estate  of  the  lunatic,  collected  by,  or  having  come  to  the  hands  of, 
Mr.  Johnson,  as  such  committee,  and  he  had  duly  certified  the 
amount  as  required  by  sec.  102  of  the  "  Lunacy  Statute  "  (No.  809). 

(a)  18  V.L.R.  862. 
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On  ihe  22nd  November  1888  the  Master  wrote  to  the  committee's         1889 
Bofieitore  stating  these  facts,  and  requesting  payment  of  the  above-         LTre 
mentioned  two  sums,  and  on  2lBt  December  1888  they  requested       Cozier. 
the  Master  to  have  the  question  decided  under  sec.  102  of  the  Act.      Hodges,  j. 
He  accordingly  made  the  present  motion. 

Mr.  Johnson  made  an  affidavit  in  answer,  stating  that  he  was 
dniy  appointed  committee  of  the  estate  of  the  lunatic,  whose  only 
estate  in  this  colony  consisted  of  Kulnine  Station,  and  stock  and 
improvements  thereon,  and  the  station  and  stock  were,  and  had 
been  for  some  time  past,  carried  on  by  him  as  a  working  station ; 
that  a  reference  to  the  accounts  filed  by  him  for  the  years  ending 
30th  September  1887  and  SOih  September  1888  showed  that 
advances  were  from  time  to  time  obtained  by  him  against  the  wool 
firom  the  station,  and  in  several  instances  that  reclamations  had 
been  made  with  respect  thereto ;  that  amongst  the  receipts  of 
Ae  said  estate  were  the  proceeds  of  sheep  sold  by  him  from  off 
the  station,  but  when  sheep  were  so  sold  store  sheep  were  usually 
purchased  and  placed  on  the  station  to  be  fattened,  shorn,  and 
Bold.  The  claim  made  by  the  Master  included  commission  on  the 
resale  of  the  sheep  put  on  as  stores — ^thus,  to  a  great  extent,  being 
a  fiirther  payment  of  commission  on  the  same  eorpiu. 

He  had  sole  management  of  the  estate  as  such  committee,  sub- 
ject to  reference  to  the  Court  or  to  the  Master  in  certain  cases,  and 
was  paid  a  commission  therefor.  The  total  working  of  the  station 
far  the  year  1887,  including  interest  and  all  other  charges,  resulted 
'  in  a  loss  of  1,8522.  6$.  2d.,  and  for  the  year  1888  in  a  profit  of 
1,1992. 18«.  2d. 

The  accounts  were  produced,  and  showed  that  the  Master  had 
allowed  the  amounts  paid  by  way  of  reclamation.  It  was  explained 
that  this  term  was  a  term  of  art,  and  meant  the  payments  refonded 
to  binks  who  had  advanced  more  money  on  a  clip  of  wool  than  the 
wool,  when  sold,  realised. 

Tcpp  and  Agg  for  the  Master-in-Lunacy  in  support  of  the 
motion — The  motion  is  made  under  sec.  102  of  the  Act  for  an  order 
fnforeing  the  payment  under  sec.  101  of  a  percentage  at  the  rate 
of  6  per  centum  on  all  moneys  collected  by  or  coming  under  the 
control  of  the  committee.    Under  the  section  the  percentage  is 
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1889         placed  upon  the  same  footing  as  expenses  and  maintenance  of  a 

In  re         Imiatic.     The  object  of  the  percentage  is  to  enable  the  office  of  the 

Cbozibb.       Master-in-Lnnacy  to  be    maintained,  and    the  L^^islatnie  has 

SodffM,  X      thought  fit  to  levy  it  on  all  moneys  collected  by  or  coming  under 

the  control  of  the  committee.     The  first  class  of  items  objected  to 

is  apparently  the  reclamations  in  respect  of  wool,  but  as  to  them 

the  accounts  show  that  that  objection  has  been  raised  under  a 

misapprehension,  for  the  Master  has  made  allowances  for  them. 

The  second  objection  taken  is  to  the  levying  of  the  percentage  on 

sheep  sold,  which  are  replaced  by  other  sheep  purchased.    When 

sheep  are  sold  the  prices  received  by  the  committee  are  moneys 

collected  by  or  coming  under  the  control  of  the  committee. 

WeigaU — The  Master  has  charged  the  percentage  on  all  items 
on  the  receipt  side  of  the  accounts,  even  upon  moneys  which  are 
merely  placed  upon  that  side  as  a  matter  of  bookkeeping,  as  those 
in  respect  of  the  reclamation  in  respect  of  advances  on  wool  and  in 
respect  of  sheep  sold  and  replaced  by  other  sheep. 

[HonaES,  J.  Is  it  not  more  than  bookkeeping — are  not  the 
moneys  actually  received  ?] 

Yes ;  but  they  are  liable  to  be  paid  away  immediately  for  other 
corpue  of  the  sAme  kind.  If  the  sheep  were  merely  sold  and  the 
proceeds  received  by  the  committee,  no  doubt  the  percentage  would 
be  chargeable ;  but  where  sheep  are  from  time  to  time  sold  and 
replaced  by  others,  if  each  time  there  is  a  sale  the  percentage  is 
chargeable,  as  the  Master  contends,  the  same  corpus  would  be  * 
chargeable  over  and  over  again  with  the  percentage,  until  the  whole 
was  swallowed  up.  If  such  a  construction  were  admissible,  it  would 
be  most  unfair  in  all  cases,  but  especially  in  such  a  case  as  the 
present,  where  the  estate  has  been  worked  actually  at  a  loss  for 
two  years. 

[HoDOES,  J.  You  are  limiting  the  section  to  management  only, 
which  the  Legislature  has  not  thought  sufficient.] 

The  section  says  that  expenses  of  "  management "  shall  be 
charged,  and  a  percentage  paid  for  **  collection."  Those  terms 
have  each  a  distinct  meaning,  and  it  is  submitted  that  **  collected  V 
does  not  cover  such  a  case  as  these  items,  where  corpus  of  one  kind 
is  merely  turned  into  corpvs  of  another  kind. 
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[Topp — Sec.  101  of  oar  Act  was  copied  from  16  and  17  Viet.,  1889 

e.  70,  sec.  26,  which  imposed  a  percentage  on  the  clear  annnal  i»  re 

income ;  bnt  oar  Legislature  evidently  thought  that  insufficient,       Cac^a. 
and  changed  that  part  of  the  section  only  so  as  to  make  it  charge-      Sodget,  J. 
able  on  all  moneys  collected  by  or  coming  under  the  hands  of  the 
eommittee.] 

It  is  submitted  that  some  of  these  items  on  which  the  per- 
centage is  charged  merely  represent  a  change  of  corpus.  If  the 
committee  had  exchanged  one  mob  of  sheep  for  another  it  could 
not  be  chargeable. 

Topp  in  reply  was  not  caUed  upon. 

HoDOEp,  J.  I  think  everything  has  been  said  that  can  be  said, 
and  I  certainly  should  be  willing,  if  sec.  101  were  capable  of  being  so 
limited,  to  limit  its  application  to  what  must  be  described  as  annual 
income.  But  I  do  not  think  it  is  possible  to  put  that  construction  on 
the  section.  If  the  words  of  the  section  were  '^  all  moneys  collected  " 
only,  there  might  be  more  to  be  said  for  such  a  construction,  but 
the  Legislature  appears  to  have  purposely  made  the  words  as  large 
as  possible,  and  to  have  a  desire  to  get  the  6  per  centum  on  every 
sum  of  money  that  gets  into  the  hands  of  the  committee.  For 
this  purpose  the  Legislature  has  also  used  the  words  **  all  moneys 
coming  under  the  control  of  the  committee."  So  that  when  the 
committee  sells  anything  and  gets  money  therefor,  it  is  money  which 
has  come  under  his  control  as  committee,  and  having  come  under  his 
control  the  State  has  the  right  under  this  Act  to  get  its  5  per  centum 
thereon.  Of  course,  it  would  not  apply  to  cases  of  mere  exchanges. 
If  500  sheep  were  exchanged  for  600  more  and  a  consideration  for 
eqnality  of  exchange,  the  only  moneys  coming  under  the  control  of 
the  conmiittee  would  be  the  consideration.  But  wherever  there  is 
a  Bale,  and  moiiey  comes  to  the  committee's  hands  in  respect  thereof, 
it  appears  to  me  that  it  comes  within  the  wording  of  this  section. 
I  do  not  see  any  way  of  holding  otherwise  without  putting  into  the 
flection  words  which  are  not  there.  The  section  does  not  only 
regard  the  care,  protection  and  management  of  the  estate  or  the 
snpervision  of  the  management  of  the  estate  of  the  lunatic,  but  it 
regards  the  collecting  and  getting  in  of  moneys,  and  the  Legislature 
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says  ihat  in  addition  to  the  expenses  incnrred  as  to  the  care, 
protection,  management  or  supervision  of  the  estate,  a  percentage 
shall  be  charged  on  whatever  moneys  come  to  the  committee's 
hands.  And  I  think  that  construction  is  borne  out  by  the  other 
part  of  the  section  where  the  Master  himself  has  the  collection  and 
getting  in  of  the  moneys.  Suppose  the  Master  himself  were  to 
carry  on  a  business  like  this  station  for  some  time  and  to  make 
a  loss,  then  if  the  construction  that  Mr.  Weigall  contends  for 
were  correct — although  there  had  been  a  great  deal  of  trouble  in 
getting  in  and  collecting  these  moneys — the  State  which  has  the 
management  would  get  nothing  for  its  trouble  and  the  services  of 
its  officers.  I  think  that  is  not  what  the  Legislature  intended,  but 
that  the  Master  is  to  get  10  per  centum,  although  there  may  have 
been  a  loss.  The  words  used  in  the  latter  part  of  the  section  as  to 
the  committee  are  exactly  the  same,  and  the  same  construction 
would  apply  to  them.  So  that,  although  I  should  be  very  willing 
to  give  another  construction  to  the  section  because  of  the  hardship 
which  in  some  cases  might  appear  to  be  done,  I  do  not  think  the 
section  will  bear  any  other  construction.  I  must,  therefore,  give 
effect  to  it,  and  to  grant  the  application ;  costs  of  both  parties  to 
out  of  the  estate. 

[WeigaU — ^As  to  costs,  it  is  submitted  that  as  the  application 
is  made  practically  by  the  Grown,  its  costs  should  not  come  out  of 
the  estate.  Nor  do  I  know  what  power  the  Court  has  to  deal  with 
the  costs  of  an  application  under  sec.  102. 

Topp — Sec.  180  gives  jurisdiction  as  to  costs.] 
As  it  is  really  an  application  by  the  Grown,  which  I  did  not 
consider  at  first,  I  do  not  think  it  is  a  case  in  which  I  should  say 
anything  about  costs. 

Motion  granted ;  no  costs. 

Solicitor  for  motion :  Sa/ndford,  Acting  Grown  Solicitor. 
Solicitors  contra :  Blake  d  RiggaU. 

A.  J.  A. 
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[IN  CHAMBERS.] 

WINDSOR  COFFEE  PALACE  v.  CHEEL. 

PraeHo0 — Specially  endorsed  writ — Partieulare. 

Where  a  writ  purports  to  be  a  specially  endorsed  writ,  it  must  follow  the  forms 
giTen  in  Appendix  O,  sec.  4,  and  most  give  particniars  of  demand. 


1880 
June  13. 

WtlUame,  J. 


Afpligatiom  for  leave  to  sign  final  judgment  under  Order 
xiy.,  r.  1. 

This  was  an  application  made  by  the  plaintiff  for  leave  to  sign 
final  judgment.  The  writ  was  endorsed  as  follows : — "  The 
plaintifirs  claim  is  for  the  payment  of  260Z.)  being  the  amount  due 
on  application  and  allotment  of  1,000  shares  in  the  plaintiff 
company,  and  of  which  the  defendant  had  due  notice — being 
28.  6d.  on  application  for  the  said  shares  and  28.  6d.  on  allotment 
of  the  said  shares." 

Topp  in  support  of  the  application. 

Hood  to  oppose — There  is  an  objection  to  this  application 
being  heard ;  the  writ  is  not  specially  endorsed.  No  particulars 
of  demand  are  given,  and  there  are  no  dates.  The  writ  is  to  be 
endorsed  to  the  effect  of  the  forms  given  in  Appendix  G,  sec.  4, 
and  in  those  forms  particulars  of  dates  and  items  are  set  out. 

Williams,  J.  The  forms  given  set  out  the  particulars  of 
demand,  and  they  should  be  followed.  The  objection  is  fatal,  and 
the  summons  must  be  dismissed. 

Solicitors  for  the  plaintiff :  Maddock  d  Johnson. 
Solicitor  for  defendant :  Herald. 

w.  H.  M. 
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1889  [IN  CHAMBERS.] 

•'*!!!!f ^'  MUNRO  V.  O'HANLON. 

^^^^*^^***^' '^'     "iBufaf  of  aupreme  Court  lOSi^'—Order  XVL,  r.  11-^ Adding  drfautmUt^LmU 

of  powtr  given  hg  rule  to  add  parHee. 

The  test  whether  a  party  may  be^  added  as  a  defendant  U  whether,  under  the  old 
system  of  pleading,  the  defendant  oonld  have  successfully  pleaded  in  a  pies  of 
abatement,  the  non-joinder  of  the  party  sought  to  be  added  as  co-defendant. 

Applioation  by  plaintiff  to  add  two  defendants,  Giidon  and 
Moffat. 

The  action  was  one  for  calls  in  a  company.  0*Hanlon  was  on 
the  register  of  shareholders,  and  the  action  was  at  first  brought 
against  him.  O'Hanlon  pleaded  infancy,  and  that  he  was  not  a 
member  of  the  company.  It  appeared  from  affidavits  that  Moffat 
placed  the  shares  in  the  hands  of  a  broker  for  sale,  and  that  Moffat, 
at  the  instigation  of  the  broker,  transferred  the  shares  to  O'Hanlon, 
who  was  a  clerk  in  the  broker's  employment.  It  was  alleged  that 
this  transfer  was  an  illasive  one,  and  that  O'Hanlon  was  merely 
a  dummy. 

Hood  in  support — Taking  the  allegations  in  the  affidavits  in 
support  as  true,  Moffat  should  be  added  as  a  defendant.  We  are 
entitled  to  have  these  parties  before  the  Court  to  ascertain  the 
meaning  of  this  juggle. 

Irvine  for  the  defendant  to  oppose — There  is  no  jurisdiction  to 
make  this  order.  The  presence  before  the  Court  of  the  transferors 
is  not  necessary  for  the  determination  of  the  action.  This  is  not 
an  action  to  rectify  the  register ;  if  it  were,  they  might  be  necessary. 
Here  the  only  question  is  whether  the  defendant  is  liable  to  pay 
the  call  or  not.  Order  XYI.,  r.  11,  is  only  intended  to  apply  to 
eases  of  mis-joinder  or  non-joinder  of  parties.  If  a  plea  in  abate- 
ment would  have  succeeded  under  the  old  practice,  a  party  may  now 
be  added.  This  is  the  test  as  laid  down  in  Kendall  v.  HamUtan  (a) : 
"  And  although  the  form  of  objecting  by  means  of  a  plea  in  abate- 
ment to  the  non-joinder  of  a  defendant  who  ought  to  be  included 

(a)  4  App.  Cas.  604;  Cairns,  L.C.,  at  610. 
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in  the  action,  is  abolished ;  yet  I  conceive  that  the  application  to  1880 

have  the  person  so  omitted  inclnded  as  a  defendant  ooght  to  be        Uumo 
granted  or  refused  on  the  same  principles  on  which  a  plea  in      (VHlnov 
abatement  wonld  have  succeeded  or  feuled  " :  Pilley  v.  Robinson  (jb) 
adopts  this  decision ;  Walcott  v.  Lyan$  (c). 

WeigaU  for  MoSat  to  oppose — The  Comp(mie$  Statute  makes 
the  person  on  the  register  primd  facie  liable,  and  that  person 
is  O'Hanlon.  Moffat  has  sold  the  shares,  and  his  presence  would 
be  necesdlury  only  in  an  action  for  the  rectification  of  the  register. 

Cur.  adv.  vuU. 

WniUAMS,  J.  This  is  an  action  by  Munro  against  O'Hanlon 
for  calls  due  by  him  as  a  shareholder  in  the  company.  An 
application  was  made  by  the  plaintiff  to  add  two  persons,  Girdon 
and  Moffat,  defendants,  under  Order  XVI.,  r.  11,  the  ground  of 
the  application  being  shortiy  that  O'Hanlon  was  a  dummy,  that 
is,  a  sort  of  fraudulent  dummy,  and  not  really  the  person  who 
should  be  held  liable,  and  that  the  two  persons,  Girdon  and  Moffiat, 
were  really  the  responsible  parties.  Mr.  Irvine,  who  appeared  for 
defendant  O'Hanlon,  raised  an  objection  as  to  jurisdiction,  shortly, 
vety  clearly,  and  urgently  put,  which  I  think  ought  to  prevail.  He 
contended  that  the  power  given  by  the  rule  was  never  intended  to 
apply  to  a  case  of  the  present  description,  and  cited  in  support  of 
his  argument  certain  yery  weighty  observations  made  by  Lord  Cairns 
in  Kendall  v.  Hamilton^  and  by  Stephen,  J.,  in  Pilley  v.  Robinson. 
With  what  object  Mr.  Irvine's  client  raised  the  objection,  or  what 
benefit  his  client  expects  to  derive  from  its  allowance,  are  matters 
with  which  I  need  not  concern  myself.  I  think  that  for  the  purpose 
of  ascertaining  the  limits  within  which  the  power  given  by  the 
mle  shall  be  applied,  and  in  a  case  of  this  description  the  test 
Boggested  is  not  an  xmreasonable  one,  viz. :  Could  the  defendant 
have  pleaded  in  abatement  under  the  old  system  the  non-joinder  of 
those  whom  it  is  sought  to  add  as  co-defendants  ?  It  is  clear  that 
in  this  case  the  defendant  O'Hanlon  could  not  successftdly  have 

(6)  20  Q.B.D.  156.  (o)  29  Ch.  D.  684. 
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pleaded  the  non-joinder  of  either  Girdon  or  Moffat.  I  ha?e  sinee 
been  referred  to  a  recent  case  of  Byrne  y.  Brown  (d),  which 
apparently  extends  the  principle ;  but  even  if  it  does,  that  case  is 
clearly  distinguishable  from  the  present. 

Summons  di$mi$$ed. 

Solicitors  for  plaintiffs :  MaUeson,  England  <t  Stewart. 
Solicitor  for  defendant :  A.  M.  WiUiami. 
Solicitors  for  Moffat:  Smithy  Emmerton  d  Johnson. 

E.  F.  M. 


[m  CHAMBERS.] 
MoOARRON,  BIRD  k  CO.  t.  STME  ahd  Avothxb. 

Aeiion  for  Ubel — Order  made. 

Appuoation  by  plaintiffs  under  Order  XIX.,  r.  7,  for  farther 
and  better  particulars. 

The  statement  of  claim,  so  far  as  material  to  the  application, 
was  as  follows : — 2.  On  16th  March  1889,  the  defendants  falsely 
and  maliciously  printed  and  published  in  their  said  newspaper,  the 
Age^  of  and  concerning  the  plaintiffs,  and  of  and  concerning  *the 
plaintiffs  in  their  said  business  as  printers  and  publishers,  and  in 
relation  to  the  said  book  the  words  following : — 

*'  Quite  a  commotion  has  been  caused  in  this  district  over  a 
work  entitled  The  History  of  Victoria  and  its  MetropoUi 
(meaning  the  said  book  printed  and  published  by  the  plaintiffs  as 
aforesaid),  which  is  now  being  delivered  according  to  order  by  a 
Melbourne  puUishing  firm  (meaning  the  plaintiffs).  Many  people 
allege  that  they  have  been  victimised,  and  there  is  a  unanimity  of 
averment  amongst  those  to  whom  the  books  are  being  delivered 
that  they  never  signed  an  order  for  the  books,  but  only  a  document 
containing  the  information  relating  to  the  early  history  of  the  dis- 
trict which  was  solicited  by  the  canvasser.  Numbers  declare  ^t 
they  absolutely  refused  to  sign  the  order,  but  were  then  asked 

id)  22  Q.B.D.  657. 
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'  jnsi  to  sign  the  information  supplied  as  a  guarantee  of  its  correct- 
ness.' It  would  appear  as  if  a  oleyer  dodge  had  been  worked  in 
secoring  the  signatures  to  the  orders,  as  numbers  of  people  at  Lara 
andWeiribee  complain  that  they  were  ^got  at'  in  a  similar  manner. 
Some  of  the  &rmers  favour  the  idea  of  forming  a  defence  fund  and 
contesting  pajrment  in  the  police  court/'  whereby  the  plaintiffs  have 
suffered  damage. 
The  defence  was  as  follows :   The  defendants  say — 

1.  They  deny  they  printed  or  published  the  said  words  of  the  plaintiifs  or  of 
theirs  in  their  said  business. 

2.  They  deny  that  the  said  words  bear  the  aUeged  meaning  or  any  libellous 


8.  The  said  words  without  the  alleged  meaning  are  true  in  substance  and  in  fiust 

PASTIOUIiASS. 

Oertain  persons  ropresonting  themselreeas  engaged  in  the  work  of  collecting 
mtterial  for  the  book  to  be  published  containing  the  histories  of  old  colonial  reddents, 
eidled  at  various  times  in  the  year  1887  upon  certain  residents  at  Werribee,  Lara  and 
Idttle  Biyer,  and  requested  information  fix>m  such  residents.  Such  information  was 
gif en  Terbally,  and  notes  in  writing  ware  then  taken  by  such  persons,  who  thereafter 
liked  each  infbrmant  to  sign  such  notes  as  a  guarantee  that  the  information  was 
eoireet.  Some  of  the  said  residents  were  asked  to  give  orders  for  the  said  book  so  to 
be  pnhlisbed,  but  reftised.  It  subsequently  appeared  that  such  persons  were  can- 
nnen  employed  by  the  plaintiflb,  and  such  canvassers  falsely  allege  that  the  sud 
nndenti  signed  orders  for  the  said  book,  and  the  plaintifb  have  sent  out  copies  of 
ndi  book  to  the  said  residents,  who  refused  to  receive  the  same.  Some  of  the  sud 
nadenti  are  fiurmers,  and  have  considered  the  advisability  of  forming  a  fund  for  the 
parpoM  of  enabling  them  to  defray  the  expense  of  defending  any  actions  the  plaintifb 
■ight  bring  in  the  police  court  for  the  price  of  the  said  book. 

The  Bommons  asked  for  farther  and  better  particulars  in  the 
following  respects : — 

1.  The  names  and  addresses  of  the  "  certain  persons  "  representing  themselves  as 
ogiged  in  the  work  of  collecting  material  for  the  book  in  the  pleadings  in  this 
MtioQ  mentioned. 

2.  The  mode  of  representation,  whether  verbally  or  in  writing. 

5.  The  times  thej  called  during  the  year  1887. 

4k  The  names  and  addresses  of  the  certain  residents  at  Werribee,  Lara  and  Little 
Bhrer,  upon  whom  they  called. 

6w  Whst  information  they  requested. 

6.  The  names  and  addressee  of  the  persons  referred  to  in  the  defence  as  "  some 
of  the  Mud  residents"  who  were  asked  to  give  orders  for  the  said  book  and 
Kftned. 

7.  The  date  when  it  "appeared"  that  the  said  certain  persons  were  canvassexs 
eg  employed  by  the  plaintiffs  as  alleged. 

8.  What  the  dafendants  in  their  defence  mean  by  "  appeared  P  "  Do  they  mean  to 
iDflge  that  the  said  certain  persons  were  in  fact  or  only  appeared  to  the  defendants 
tobeempLoiyed  by  the  plaintiffs  P 
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0.  The  names  and  addreMes  of  Bach  of  the  personB  referred  to  in  the  defence  a 
*'  Bome  of  the  said  residents  are  farmers." 

10.  As  to  *< considered  the  adyisahility  "  what  is  meant?  Does  it  mean  a  mere 
mental  consideration,  or  that  any  actoal,  or  if  so  what  o^ert,  steps  were  taken  by 
by  them  to  form  a  "fond"  as  alleged ? 

Anderson  in  support — This  representation  was  made  b;  can- 
vassers, not  by  the  plaintiffs,  and  it  has  to  be  shown  they  were 
plaintiffs'  agents  to  do  the  acts  they  are  alleged  to  have  done.  It 
is  quite  consistent  with  the  defence  and  particulars  that  the  plain- 
tiffs did  not  know  anything  about  these  unauthorised  representations 
of  the  canvassers:  See  Grove,  J.,  in  Bradbury  v.  Cooper  (a).  "  The 
defendants  cannot  tell  where  or  under  what  circumstances  Timaon 
(the  agent)  uttered  the  words,  and  may  therefore  come  to  trial  in 
entire  ignorance  of  the  persons  to  whom  they  were  uttered,  and 
unprepared  to  meet  the  case  made  against  him/*  Even  if  die 
plaintiffs  themselves  had  made  these  representations  they  are 
entitled  to  be  informed  who  the  persons  were  to  whom  they  made 
them :  BoseUe  v.  Buchanan  (b). 


Hood  to  oppose — The  plaintiffis  are  not  charged  as  having 
interfered  to  make  these  representations.  We  know  nothing  of 
the  representations  which  may  have  been  made  by  canvassers.  The 
orders  received  by  the  canvassers  have  been  delivered  to  the  plain- 
tiffs, and  they  should  get  the  information  required  from  them. 
The  application  of  the  plaintiffs  is,  in  fact,  to  see  our  brief  before 
trial.  Defendants  are  not  to  be  compelled  to  mention  all  their 
witnesses  and  the  effect  of  their  depositions. 

Cur.  adv.  tmb. 

J»im24.  Williams,  J.     This  was  an  application  by  the  plaintiffs  for 

further  and  better  particulars  under  a  general  plea  of  justification. 
The  plaintiffs  complain  of  a  libel  published  by  the  defendants  in 
the  Age  newspaper,  which  was  as  follows : —  [His  Honor  read  the 
libel.]  The  defendants  pleaded  the  general  plea  of  justification, 
stating  that  ''  the  said  words  without  the  alleged  meaning  are  true 
in  substance  and  in  fact,"  and  then  delivered  particulars  under 


(a)   12  Q.B.D.  04^  at  p.  95. 


(i)   16QJ1D.666. 
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that  plea.  What  struck  me  at  the  outset  was  this :  the  rule  has 
always  been  presumed  to  be  that  a  party  should  not  be  compelled 
to  disclose  his  evidence.  At  the  same  time  I  see  that  unless  I 
indirectly  infringe  that  rule  the  plaintiffs  will  be  completely  ''at  sea" 
as  to  what  evidence  they  have  to  meet  at  the  trial.  I  therefore 
think  that  some  further  and  better  particulars  ought  to  be  given ; 
at  the  same  time  I  shall  endeavour  not  to  infringe  the  rule  I  have 
just  mentioned  more  than  is  absolutely  necessary.  Dealing  in 
order  with  the  particulars  asked  for  in  the  summons,  I  think — (1) 
It  is  essential  for  the  plaintiffs  to  get  some  information  as  to  who 
the  agents  were  who  are  said  to  have  made  the  alleged  misrepre- 
sentations. The  plaintiffs  presumably  repudiate  that  any  authority 
was  given  by  them  to  the  agents  to  make  these  representations,  and 
I  think  it  is  only  right  that  they-  should  be  afforded  the  means  of 
calling  out  those  of  them  whom  it  is  alleged  by  the  defendants  have 
been  guilty  of  these  practices  in  the  Geelong  district.  Unless  this 
be  given  the  plaintiffs  will  be  unable  to  contradict  the  witnesses. 
If  the  defendants  can  give  these  particulars  they  ought  to  give 
them  to  the  best  of  their  ability.  I  would  go  further  and  say  that 
if  they  cannot  do  so  they  could,  by  disclosing  the  names  of  one  or 
two  of  the  persons  on  whom  these  agents  called,  so  enable  the 
plaintiffs  to  obtain  the  information  sought  for,  and  therefore  I 
diink  that  unless  they  can  give  the  names  and  addresses  of  these 
agents  they  ought  to  give  the  names  and  addresses  of  the  persons 
on  whom  they  are  said  to  have  called.  (2)  Is  not  opposed. 
(3)  This  ought  to  be  supplied  with  as  great  certainty  as  possible, 
for  the  purpose  of  identification.  (4)  Ought  to  be  refused  except 
BO  £ar  as  it  may  be  necessary  to  identify  the  agents.  If  they  cannot 
give  the  information  under  (1)  and  (3),  then  the  information  asked 
for  under  (4)  should  be  given.  (5)  Befused.  (6)  Befused  on  same 
grounds  as  (4).  (7)  and  (8)  I  will  take  together.  I  think  infor- 
mation should  be  given  as  to  when  it  appeared  and  the  manner  in 
^riiieh  it  appeared.  (9)  Should  be  refused.  (10)  Is  decidedly 
hjpercriticaly  and  I  will  refuse  it. 


1889 
McCabbon, 

BiBD  &  OO. 

V, 

STm. 
WUUams,  J, 


Solicitors  for  plaintiffs  :  Braham  d  PiranL 
Solicitors  for  defendants :  Gillott,  Croker  d  Snowden. 
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[IN  CHAMBERS.] 

_  LOOKER  V.  MURPHY. 

***>  *^-      Praelice--" Rules  of  i\e  Supreme  Court  lS8i*'— Appendix   O— Court  feee—Bn 

duction  of  document  hy  prothonotary. 

Where  a  party  desires  a  document  to  be  produced  by  an  officer  from  the  prothono 
tarjr*s  office,  he  must  pay  the  fee  of  1/.,  as  required  by  Appendix  O. 

This  was  a  summons  by  the  plaintiff  for  a  direction  to  th( 
prothonotary  to  produce  to  the  Conrt,  on  the  trial  of  this  action^ 
certain  documents  filed  in  the  action,  on  the  ground  that  there  ii 
no  fee  payable  in  respect  of  such  production.  The  prothonotary 
objected  to  produce  the  documents  unless  payment  was  made,  th( 
fee  of  IL,  directed  to  be  made  by  Appendix  0  to  the  Supremi 
Court  Rules  1884. 

The  plaintiff^s  attorney  in  support  of  the  application — Tb 
words  used  in  the  appendix  are  :  ''On  the  attendance  of  any  office: 
as  a  witness  or  on  the  production  by  him  of  any  record  or  documen 
to  be  given  in  evidence  (in  addition  to  the  reasonable  expenses  o 
the  office]^,  for  each  day,  or  part  of  a  day,  he  shall  necessarily  b 
absent  from  his  office.''  The  fee  to  be  charged  is  11.  This  refer 
to  cases  where  the  officer  is  called  to  produce  a  document  at  an; 
place  other  than  the  Supreme  Court  buildings.  The  officer  is  no 
absent  from  his  office  when  he  attends  the  Court. 

The  Clerk  from  the  Crown  Solicitor's  office — If  the  document 
are  produced  in  any  Court  by  the  prothonotary  in  order  that  the 
may  be  put  in  evidence,  then  the  fee  of  11.  must  be  paid.  If  th 
prothonotary  be  required  by  the  Court  to  produce  a  document  fo 
its  information,  then  the  fee  is  not  payable. 

Williams,  J.  If  one  of  the  parties  wants  the  officer  to  b 
absent  from  his  office,  he  ought  to  pay  the  fee.  The  term  ''  office 
must  be  construed  in  its  ordinary  sense.     The  fee  must  be  paid. 

Solicitors  for  the  plaintiff:  Crisp ^  Lewis  d  Hedderwick. 
Solicitor  for  the  defendant :  Crown  Solicitor. 

W.  H.  M. 
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I»  TM  MATTKB  OF  "  TSS  MABINS  BOARD  ACT  1887,"  Expabte  1889 

CHARLES  TAYLOR.  Awpui  6. 

**TkeMarme  Board  Act  1887"  (l^o.  965), «».  25,  37  (1),  129, 136  {2)^Tke  Court      A'BeckeU,  J. 
of  Marine  Inqiury — Jurisdietiom  of— Marine  Board — Certificaie  of  matter, 
ntpension  (^^Prohibition, 

The  Court  of  Marine  Inquiry  has  no  jorisdiction  to  exercise  the  power  of  sus- 
pending or  cancelling  a  certificate  unless  directed  so  to  do  by  the  Board.  Authority 
giren  by  the  Board  to  the  Court  to  inquire  into  a  casualty  confers  no  anthority  to 
inqoire  into  misconduct  or  incompetency. 

Bulb  nisi  for  prohibition. 

This  was.  a  rule  nisi  calling  upon  the  Gonrt  of  Marine  Inquiry 
to  show  cause  why  they  should  not  be  prohibited  from  enforcing  an 
order  suspending  the  certificate  of  Charles  Taylor  for  two  years  for 
incompetency,  and  from  the  further  suspension  of  the  certificate. 
The  fMts  are  set  out  in  the  judgment. 

Hood  and  Woinarski  to  show  cause. 

Box  to  move  the  rule  absolute. 

a'Bbckbtt,  J.  The  steam  tug,  '^  Hercules,"  struck  on  a  reef 
in  Port  Phillip  Bay  when  in.  charge  of  Charles  Taylor,  holding  a 
master's  certificate.  The  Court  of  Marine  Inquiry,  after  inyestiga- 
tion,  suspended  his  certificate  for  two  years,  and  ordered  him  to 
pay  fifteen  guineas  costs.  An  order  nisi  has  been  obtained  to  pro- 
hibit the  enforcement  of  this  order  on  the  ground  that  it  was  made 
without  jurisdiction,  and  was  bad  on  the  face  of  it.  The  Court  of 
Marine  Inquiry  is  constituted  by  Act  No.  965,  and  the  suspension 
of  the  certificate  has  been  justified  as  an  exercise  of  the  authority 
expressly  conferred  by  the  latter  part  of  sub-sec.  2  of  sec.  186,  not 
of  any  authority  deriyed  from  the  reference  to  the  English  Acts, 
niade  in  the  earlier  part  of  the  same  section.  Act  No.  965  creates 
a  Marine  Board,  which  puts  the  Court  of  Inquiry  into  motion. 
The  Court,  not  the  Board,  has  power  to  cancel  or  suspend  cer- 
tificates ;  but  the  Court  cannot  act  unless  directed  by  the  Board. 

Captain  Taylor  contends  that  the  Board  has  not  given  the 
direction  necessary  to  give  jurisdiction  to  suspend  his  certificate. 

V  2 
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The  Act  contains  provisions  for  inquiries  into  casnaltieSy  and  foi 
inquiries  into  charges  of  incompetency  or  misconduct^  which  ar( 

^y'»  treated  as  distinct  subjects  of  inquiry;  so  that,  although  an  inqnii] 
into  a  casualty  may  disclose  misconduct  or  incompetency,  ai 
authority  to  inquire  into  a  casualty  is  not  an  authority  to  inqairc 

.'  into  misconduct  or  incompetency.  Under  sec.  186  sub-sec.  1,  th( 
Court  is  authorised  **  To  hold  formal  inyestigations  into  casualties/ 
and  under  sub-sec.  2  ''To  hold  formal  investigations  for  th( 
purpose  of  making  inquiry  into  charges  of  incompetency  or  mis 
conduct,  and  when  any  such  investigation  is  directed  by  the  Board 
to  determine  that  any  certificate  shall  be  cancelled  or  suspended.' 
The  order  sought  to  be  prohibited  can  only  be  supported  if  then 
has  been  such  a  direction  by  the  Board  to  the  Court  as  to  give  th( 
Court  power  under  sub-sec.  2.  The  Board  consists  of  twelv< 
persons,  some  nominated,  some  elected.  Under  sec.  25  its  powen 
are  to  be  exercised  at  meetings  at  which  a  quorum  of  six  must  b 
present.  It  is  incorporated,  and  has  a  seal.  Under  sec.  89  sab 
sec.  7,  it  may  direct  the  Court  to  hold  formal  investigationB  into  tb< 
causes  of  casualties  and  into  charges  of  incompetency  or  miscondaci 
on  the  part  of  masters  or  mates.  Sec.  129  provides  that  ''  If  ii 
appear  to  the  Board  that  a  formal  investigation  into  any  casualty 
incompetency,  or  misconduct  is  expedient,  the  Board  shall  refer  tb< 
matter  of  such  casualty  to  the  Court,  or  prefer,  or  cause,  or  permii 
to  be  preferred,  a  charge  of  incompetency  or  misconduct  before  tb< 
Court,  who  shall  thereupon  hold  a  formal  investigation."  Th< 
inquiry  conducted  in  this  case  was  made  in  consequence  of  a  lettei 
from  Captain  Taylor,  reporting  the  accident  to  his  vessel,  and  th< 
investigation  which  the  Board  directed  in  the  first  instance  wai 
undoubtedly  into  the  circumstances  of  this  casualty,  and  not  int( 
any  charge  of  misconduct  on  the  part  of  Captain  Taylor.  In  th4 
course  of  this  inquiry,  to  which  Captain  Taylor  was  summoned  as  i 
witness  only,  an  incident  occurred,  described  as  follows  in  th< 
affidavit  of  Captain  Taylor  : — 

'*  Daring  such  investigation,  and  after  the  said  John  Edgar  and  I  were  examinee 

as  witnesses,  the  said  coansel  for  the  said  Marine  Board  read  to  the  said  Court,  and  fchei 

banded  me  a  copy  of  a  document  in  the  words  and  figures  foUowing  (that  is  to  saj):— 

**  The  Marine  Board  desire  the  opinion  of  the  Court  upon  the  foUowing  qaesUons  :— 

*'  1.  Was  the  rock  upon  which  the  '  Hercules  *  struck,  on  the  80th  March  las^ 

properly  and  sufficiently  notified  upon  offlcia;!  charts  P 
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"2,  Wm  tlie  'Hereokt*  lUiTigated  witii  proper  and  seanuuilike  csre  ?  1889 

*' 3.  Was  a  safe  and  proper  ooane  steered  on  the  SOUi  of  March  last  ?  I — 

"  In  the  opinion  of  the  Marine  Board  the  certificate  of  the  master  shoald  be  dealt    <«  m^-  *\^jajim 
with.    Dated  this  14th  May  1889."  Boakd  Act  1887." 

It  appears,  by  the  affidavit  of  the  secretary  of  the  Board,  that 
after  coansel  had  read  this  docnment' to  the  Coart,  the  president  told 
Captain  Taylor  that  it  was  competent  for  him  to  give  evidence  on 
his  own  behalf,  and  that  he  would  have  an  opportunity  of  showing 
eause  why  his  certificate  shoald  not  be  dealt  with.  The  case  was 
adjourned,  and  farther  evidence  was  taken.  On  the  17th  of  May 
jndgment  was  given.    It  is  headed : — 

"In  the  matter  of  a  formal  investigation  held  into  the  eircnmstanoes  attending 
theP.S.  'Hercnlei'  striking  on  a  rock  in  Port  Phillip  Bay  on  the  30th  March 
1889.- 

It  concludes  as  follows : — 

*"nie  Gonrt  oonsiders  that  Charles  Taylor,  the  master  of  the  'Hercoles,'  was 
giilty  of  cardess  navigation  in  not  steering  a  oonrse  more  to  the  sonthward,  so  as  to 
gife  the  beaeon  a  mnch  wider  berth  than  he  did ;  and  bearing  in  mind  the  fact  that 
he  had  a  great  many  passengers  on  board,  which  should  have  made  him  doobly  care- 
fnl,  therefore  suspends  his  oertifioate  as  master  for  two  years,  and  also  adjudges  him 
to  pay  the  sum  of  fifteen  guineas  costs." 

It  thus  appears  that  an  inquiry,  which  began  as  an  investigation 
into  a  casualty,  was  changed  to  an  investigation  into  a  charge  of 
misconduct,  and  upon  this  charge  a  sentence  was  pronounced  which 
the  Court  had  no  power  to  deliver  if  the  Board  had  not  directed  the 
diarge  of  misconduct  to  be  investigated.  It  is  clear  that  the  Board 
gaye  no  such  direction  at  the  outset ;  and,  in  argument  before  me, 
counsel  supporting  the  decision  were  driyen  to  rely  upon  the  docu- 
ment read  in  the  course  of  the  inquiry  as  giving  the  necessary 
direction.  They  referred  to  Bules  of  the  Governor  in  Council  for 
the  conduct  of  inquiries  which  were  promulgated  under  sec.  185  of 
the  let,  and  in  particular  to  rules  15  and  16,  which  run  thus  : — 

*16.  The  witnesses  shall  be  cross-examined  by  the  parties  in  such  order  as  the 
praitet  of  the  Coort  may  direct,  and  may  be  re-examined  by  the  representatives  of 
the  Manne  Board. 

"  16.  On  the  completion  of  their  examination  the  repreaentatiTe  of  the  Marine 
BoBfd  shall  state  in  open  Court  upon  what  questions,  in  reference  to  the  causes  of  the 
CMoalty,  ineompetency  or  misconduct  within  the  meaning  of  '  The  Marime  Board 
Aet  1887/  and  the  conduct  of  any  persons  connected  therewith,  the  opinion  of  the 
Court  b  A^j^^  and  if  any  person,  whose  conduct  u  in  question,  is  a  certificated 
oOeer,  shaD  also  state  in  open  Court  whether  it  is  desired  that  his  certificate  should 
ha  dealt  witii.'* 
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1889  By  rule  6  the  Marine  Board,  and  any  certificated  officer  npon 

In  re         whom  a  notice  of  investigation  has  been  served,  shall  be  deemed  to 

Bo^\ct\^7  "  ^^  parties  to  the  proceeding.     I  think  that  notwithstanding  theae 

Exparte       rules,  and  taking  counsel  for  the  Board  to  be  the  representative  of 

'       the  Board  within  the  meaning  of  rule  16,  the  document  which  he 

A ^^u^.    read  cannot  be  treated  as  a  direction  by  the  Board  to  the  Court  to 
hold  an  investigation  into  the  alleged  incompetency  or  miscondact 
of  Captain  Taylor  within  the  meaning  of  sec.  136,  so  as  to  gire 
jurisdiction  to  cancel  or  suspend  his  certificate.    It  must  be  borne 
in  mind  that  the  Board  had,  in  the  exercise  of  its  discretion,  ordered 
an  inquiry  into  the  casualty  only,  and  had  ordered  no  inquiry  into 
misconduct.     Counsel  who  appeared  for  the  Board  represented  the 
Board  merely  for  the  purpose  of  the  inquiry  which  the  Board  had 
ordered.     It  is  clear  from  the  affidavits  on  both  sides  that  the  Board 
did  not,  in  the  exercise  of  any  discretion  of  its  own,  direct  a  charge 
against  Captain  Taylor  to  be  investigated.     If  rule  16  is  to  be  con- 
strued as  vesting  in  counsel  or  solicitor,  attending  for  the  Board  in 
one  proceeding,  authority  to  exercise  discretion  for  the  Board  by 
directing  another  proceeding,  the  rule  would  be  ultra  vires,  bnt  I 
think  it  should  not  be  so  construed.     The  rule  may  refer  to  a  case 
in  which  the  Board  has  in  the  first  instance  directed  an  investigation 
into  incompetence  or  misconduct.     The  rules,  of  which  it  is  one, 
are  taken  from  English  rules  dealing  with  a  different  state  of  things, 
where  the  Board  of  Trade,  not  the  body  making  the  inquiry,  has 
power  to  cancel  or  suspend  the  certificate  upon  the  report  of  the 
inquiring  body.     With  us  the  Court,  not  the  Board,  has  the  power 
to  cancel  or  suspend,  but  it  cannot  exercise  the  power  unless  the 
Board  directs  it  to  inquire  into  incompetency  or  misconduct.    No 
such  direction  has  been  given  by  the  Board  in  the  present  case,  and 
on  this  ground  the  rule  for  prohibition  will  be  made  absolute.    It 
has  been  suggested  that  the  order  of  the  Court  of  Inquiry  may  be 
good  as  to  costs,  though  bad  as  to  the  suspension  of  the  certificate, 
but  I  cannot  accept  this  view.     The  order  as  to  costs  was  incidental 
to  the  exercise  of  jurisdiction  wrongly  assumed.     The  power  as  to 
costs  conferred  in  general  terms  was  not  intended  to  be  used,  and 
could  not  properly  have  been  used,  as  against  a  mere  witness  on  an 
inquiry  into  a  casualty.     The  order  has  been  assailed  upon  another 
ground,  as  bad  on  the  face  of  it,  as  it  does  not  show  thiat  the  Board 
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ExparU 
Tatu)B. 

A*  Beckett,  J. 


hM  found,  as  a  fiict,  that  Captain  Taylor  has  committed  any  one  of         1889 
ihe  specified  delinquencies,  one  of  which  he  must  commit  to  make  j»  re 

him  amenable  to  punishment.  The  Court  finds  him  guilty  of  care-  b^Jbd  Act^^"" 
less  navigation,  but  the  Act  does  not  make  careless  navigation  a 
panishable  ofience.  Under  sec.  4  of  the  Act  ''  misconduct " 
includes  careless  navigation,  and  under  sec.  136  ''  gross  miscon- 
duct "  justifies  the  cancellation  of  a  certificate.  The  word  ''  gross  " 
must  be  taken  to  have  been  advisedly  used  in  our  own  Act,  and  in 
the  English  Act,  from  which  our  own  is  taken.  The  Court  of 
Marine  Inquiry  has  not  stated  that  it  found  Captain  Taylor  guilty 
of  gross  misconduct,  and  unless  it  determined  that  he  was  so  guilty 
it  had  no  power  to  punish  him.  This  Court  cannot  say  whether  or 
not  his  misconduct  should  be  characterised  as  gross.  ,  It  was 
necessary  to  the  validity  of  the  sentence  that  it  should  show  that 
the  Court  found  an  offence  to  have  been  committed  which  justified 
a  sentence.  This  does  not  appear,  and  oh  this  ground,  also,  I 
think  the  order  should  be  made  absolute.  The  Court  of  Marine 
Inquiiy  has  been  misled  by  the  rules  to  which  reference  has  been 
made,  and  may,  in  fact,  have  adjudged  that  Captaili  Taylor  was 
guilty  of  gross  misconduct,  though  it  has  not  said  so.  For  these 
reasons  I  make  the  rule  absolute,  without  costs. 


Solicitor  for  Marine  Board :  Sandford,  Acting  Crown  Solicitor. 
Solicitors  for  Taylor :  Gillott,  Croker  d  Snowden. 

W.  H.  M. 


[IN  CHAMBERS.] 

STBEL  AMD  Othbbs  v.  THE  EAST  KITOHAK  BRICK  COMPANY  AND 
THE  EAST  SUBURBAN  PROPERTY  AND  INVESTMENT  COMPANY' 
LIMITED. 

**  Tk€  Jmdiealmre  Act  1888'*  {No.  761),  e.  66^In^nction  to  reetrain  proeeedinge 
M  wttferior  Comrt — Juriedietion  of  Supreme  Court — Practice, 

Since  '*  The  Judicature  Act  1883/'  the  Sapreme  Court  has  no  power  to  stay 
proeeedin^  in  actions  in  the  Connty  Coart  pending  proceedings  which  are  being  taken 
in  the  Supreme  Court. 

Afplioation  to  restrain  the  defendants  from  proceeding  with 
actions  against  the  plaintiffs  in  the   Connty  Gonrt/  brought  to 


1889 
August  12,  13. 

Ketferd,  J. 


Digitized  by 


Google 


SUPRBinS  COURT:  VICTORIA.  [V.L.R. 

recover  calls.  It  appeared  from  the  affidavits'  tiiat  The  East 
Sahorban  Property  and  Inyestment  Company  had  sold  land  to  the 
defendant,  The  East  Mitcham  Brick  Company.     The  plaintiffs,  vrho 

^^  were  shareholders  in  the  brick  company,  were  sued  in  the  County 
Court  for  calls.     The  plaintiffs  then  commenced  proceedings  in  the 

^  Supreme  Court  to  have  their  names  removed  from  the  register  on 
the  ground  of  fraud  and  misrepresentation,  and  also  sought  to  haye 
the  sale  between  the  two  defendant  companies  rescinded. 

WeigaU  in  support  of  the  motion. 

Neighbour  for  The  East  Mitcham  Brick  Company  to  oppose. 

The  Attorney  for  The  East  Suburban  Property  and  Investment 
Company  for  that  defendant  to  oppose. 

The  following  authorities  were  cited : — Kerr  on  Injunctions 
(8rd  ed.),  p.  676;  In  re  The  Original  Hartleypool  Collieries  Co.  (a). 

Eebfebd,  J.  I  shall  not  interfere  with  the  proceedings  in  the 
County  Court.  If  the  plaintiffs  in  the  present  action  so  desire  it, 
there  are  provisions  in  The  Judicature  Act  under  which  all  the 
matters  in  dispute  may  be  determined  in  the  County  Court  action. 
I  shall  dismiss  the  summons,  but  I  shall  reserve  the  question 
of  costs. 

Cwr.  adv.  tmU. 

Ejerferd,  J.  Counsel  in  the  argument  before  me  on  the 
application  informed  me  that  two  orders  of  a  similar  nature  to  that 
now  sought  had  been  previously  granted  in  other  actions.  On  the 
application  before  me  I  decided  that  I  had  no  power  to  issue  an 
order,  as  the  County  Court  had  full  power  to  entertain  the  whole  of 
the  matters  in  dispute  under  sec.  56  of  **  The  Judicature  Act  1883." 
Although  I  decided  against  the  applicants,  I  reserved  the  question 
of  costs.  Since  then  I  have  examined  the  authority  of  CobboU 
V.  Pryke  (6),  which  bears  out  my  previous  decision.  In  that  case 
an  action  was  commenced  in  the  Exchequer  Division  against  the 
defendant  as  administrator  of  the  estate  of  one  Pryke.     Proceedings 

(a)  61  L.J.  (Ch.)  508.  (h)  4  Ex.  D.  315. 
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were  sabfieqnendy  commenced  in  the  County  Conrt  at  the  suit  of 

a  creditor  to  administer  the  estate  of  the  deceased^  and  a  receiver         stbbl 

waa  appointed.     The  County  Conrt  judge  made  an  order  by  way      thb^^East 

of  injunction  restraining  all  further  proceedings  in  the  Exchequer  Mitoham  Bbick 

Division.    Cki  motion  for  a  rule  calling  upon  the  County  Court  Ain> 

judge  to  show  cause  why  a  writ  of  prohibition  should  not  issue  suburban  Pbo- 

prohibiting  him  from  maintaining  and  enforcing  that  order,  it  was     ^"btt  and 

argued  that  by  the  English  Act  the  County  Court  had  had  power       Compakt. 

to  issue  a  restraining  order,  but  that  that  power  was  taken  away  by      Ketferd,  J. 

The  Judicature  Act.    It  was  urged  that  the  Chancery  Division 

eould  not  issue  such  an  order,  and  that  the  power  of  the  County 

Court  was  the  same  now  as  that  of  the  Chancery  Court.    Lord 

Coleridge,  C.J.,  made  the  rule  absolute,  and  in  giving  judgment 

said :  "  Any  doubt,  however,  is  removed  when  we  look  at  sec.  89 

of  The  Judicature  Act,  because  that   section  provides  that  an 

inferior  Court  having  jurisdiction  in  Equity,  shall  grant  relief  in 

as  fall  and  ample  a  manner  as  might  and  ought  to  be  done  in  the 

like  case  by  the  High  Court  of  Justice,  and  sec.  91  applies  the  rules 

of  law  enacted  by  the  Act  to  the  inferior  Courts.     Since  then  there 

ifl  now  by  The  Judicature  Act  no  jurisdiction  in  the  Chancery 

Division  to  make  such  an  order  as  that  now  appealed  against ;  the 

power  is  taken  away  from  the  County  Court."     I  have  examined 

the  sections  of  the  English  Judicature  Act,  and  find   that  they 

correspond  precisely  with  the  section  of  our  Act.     The  effect  of 

that  judgment  is  to  show  that  by  The  Judicature  Act  the  power 

of  the  Chancery  Division  to  restrain  by  injunction  proceedings  in 

an  inferior  Court  is  gone,  and  therefore  as  the  County  Court 

possessed  only  the  same  powers   as  the  Chancery  Division,  that 

power  was  taken  likewise  from  it.     I  am  of  opinion  that  as  the 

power  is  taken  away  from  the  Chancery  Division,  the  Supreme 

Conrt  has  not  the  power  to  grant  the  order  as  asked.     I  dismiss 

the  application  with  costs  to  be  taxed,  and  I  certify  for  counsel. 

Solicitors  for  plaintiffs :  Pavey,  Wilson  <t  Cohen. 

Solicitors  for  defendant ''  The  East  Mitcham  Brick  Company  "  : 

J>wit$^  Price  <k  Wighton. 

Solicitors  for  defendant  ''The  East  Suburban  Property  and 

Investment  Company" :  Taylor  <k  Rueeell. 

w.  H.  M. 
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»  [IN    CHAMBERS.] 

[}^'  DOUGHERTY  v.  DOUGHERTY. 

!^-       Praeiiee—'*RuU»  of  the  Supreme   Court  1884"— Or<fer  XXVIIL,  r,  II— Orde 
LXV.,  r,  27  (16)— Certifieate  for  couneel— Amendment  of  order. 

Where  an  order  ha«  been  made  without  certifying  for  coonsel,  and  no  applicatio 
has  been  made  at  the  time  the  order  was  granted,  the  judge  has  power,  upon  a  iubm 
quent  application,  to  amend  the  order  by  adding  a  certificate  for  counsel. 

Application  to  amend  order  by  adding  a  certificate  for  connsel. 

This  was  an  application  made  by  the  plaintiff  to  have  an  orde 
previously  made  amended  by  adding  a  certificate  for  counsel.  A 
action  was  commenced  by  an  originating  summons  for  the  adminis 
tration  of  an  intestate  estate  by  the  direction  of  the  Gouri 
Accounts  were  taken  before  the  Chief  Clerk  who  made  his  certi 
ficates,  and  on  the  matter  coming  before  Holroyd,  J.,  in  chambei 
for  a  final  order,  an  order  was  made  directing  the  payment  ( 
moneys  and  ordering  other  acts  to  be  done,  but  did  not  certify  ft 
counsel.  The  taxing  officer  refused  to  allow  the  costs  of  attendant 
by  counsel  on  the  originating  summons  without  a  certificate,  an 
this  application  was  now  made  to  amend  the  order. 

Neighbour  in  support — This  leaving  out  the  certificate  ft 
counsel  was  an  accidental  slip  or  omission,  which  may  be  corrects 
at  any  time  under  Order  XXVIII.,  r.  11. 

[HoLBOYD,  J.  An  accidental  slip  or  omission  must  mean  som 
thing  which  was  intended  to  be  in  the  order,  but  the  question 
whether  I  have  now  power,  as  I  was  never  asked  to  certify  at  tl 
time  the  order  was  made.] 

There  is  jurisdiction  to  make  a  supplemental  order  :  Magor 
Donald  (a) ;  Eckersky  v.  EckersUy  (6). 

Isaacs  to  oppose — There  is  no  objection  to  the  correction  beii 
made  if  there  is  jurisdiction  to  make  the  amendment.  Couns 
cited  Huxley  v.  West  London  Extension  Railway  Company  (c). 

(a)   8A.L.T.  65.  {h)   W.K.  1884,  p.  133. 

(o)  14  App.  Cas.  26. 
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HoLBOYD,  J.  I  think  the  matter  is  practically  concluded  by 
the  decision  in  In  re  Chapman  {d).  There,  on  the  taxation  of  a 
solicitor's  bill  of  costs 'delivered  by  him  to  his  client,  the  Master 
disallowed  the  fee  and  costs  in  respect  of  the  attendance  of  coansel 
at  judge's  chambers,  for  which  the  judge  had  not  certified,  he  not 
haying  been  asked  to  do  so;  it  appeared  that  the  client  had 
expressly  authorised  the  solicitor  to  engage  counsel.  The  Queen's 
Bench  Division  refused  to  review  the  taxation,  and  the  solicitor 
appealed  to  the  Court  of  Appeal,  which  affirmed  the  decision  of  the 
Court  below;  but  Lord  Coleridge,  C.J.,  in  delivering  judgment, 
said :  ''  I  am  very  anxious,  however,  not  to  do  injustice  to  this 
particular  appellant  who,  being  under  the  impression  that  this 
14th  rule  did  not  apply  to  such  a  case  as  the  present,  did  not  ask 
the  learned  judge  at  chambers  to  certify  and  call  his  attention  to 
the  fact  that  counsel  was  instructed  at  the  express  request  of  the 
client.  Under  these  circumstances,  therefore,  whilst  this  appeal 
ought  to  be  dismissed  with  costs,  it  is  only  just,  I  think,  that  it 
should  be  without  prejudice  to  the  appellant's  making  an  applica- 
tion to  the  judge  at  chambers  to  certify  that  it  was  a  proper  case 
for  counsel  if  he  should  think  fit  to  do  so."  This  is  a  direct 
authority  for  the  present  application,  and  I  will  make  the  order  as 
asked.    I  shall  certify  now  that  the  case  was  a  proper  one  to  be 

attended  by  eounsel. 

Application  granted. 


1888 

DOUGHBSTT 

V. 
DOUGHBRTT. 

Holroydy  J, 


Solicitor  for  plaintiff:  Walduck. 

Solicitors  for  defendant :  Smith,  Terry  <t  Jam^s. 

{d)  10Q.B.D.54. 


W.  H.  M. 
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In  be  ISABELLA  SMITH,  an  Ikfaht. 
ffabea»  Corpiu — Infant — Powers  of  Court  with  regard  to  ike  cmetodg  oJiefcaUi. 

A  female  infiint  of  the  age  of  nineteen  was  Hying  in  adoltery  with  a  married  mia. 
Application  was  made  for  a  writ  of  haheae  corpus  directed  to  the  person  with  whoon 
she  was  living  to  compel  him  to  bring  her  before  the  Court,  that  she  might  be  giren 
into  the  custody  of  her  guardian. 

Held,  that  where  an  infant  is  of  the  age  of  nineteen,  unless  it  be  shown  that  the 
is  detained  against  her  will  and  is  being  deprived  of  her  liberty,  the  Court  will  not 
exercise  its  powers  of  granting  a  writ  of  kaheaa  eorpue. 

Application  for  a  writ  of  habeas  corpus. 

This  was  an  application  for  a  writ  of  habeas  corpus,  directed 
to  one  Dangers  to  compel  him  to  bring  before  the  Gonrt  an  inbnt, 
Isabella  Smith,  who  was  cohabiting  with  him.  It  appeared  from 
the  affidavits  that  the  infant  was  nineteen  years  of  age,  and  that 
she  had  gone  yolantarilj  to  reside  with  Dangers,  who  was  a 
married  man. 

Donovan  in  support  of  the  application. 

Cur.  adv.  tmU. 

Ebkferd,  J.  In  this  case  it  appears  that  the  lady  was  nineteen 
years  of  age,  and  is  now  living  in  adultery  with  a  married  man. 
Mr.  Donovan  applied  for  a  writ  of  habeas  corpus  to  bring  her  np 
before  the  Court,  the  writ  being  addressed  to  the  person  with  whom 
she  is  living.  This  is  being  done  with  a  view  of  inducing  her  to 
reside  with  her  guardian.  The  jurisdiction  of  the  Court  to  deal 
with  cases  of  this  kind  is  conferred  by  sec.  14  of  "  The  Supreme 
Court  Acty^  16  Vict.,  No.  10.  That  section  confers  upon  the 
Supreme  Court  of  Victoria  the  jurisdiction  exercised  by  the  Lord 
High  Chancellor  of  England,  and  also  ''  to  do  all  such  other  acts 
matters  and  things  as  can  and  may  be  done  by  the  said  Lord  High 
Chancellor  within  the  realm  of  England  in  the  exercise  of  the 
common  law  jurisdiction  to  him  belonging,  and  to  appoint  guar- 
dians and  committees  of  the  persons  and  estates  of  infants.  .  .'* 
That  section  conferring  jurisdiction  upon  the  Court  was  construed 
in  an  old  case  reported  in  Kerferd  and  Box's  Digest,  col.  829,  In  re 
Hunter,  to  be  restricted  to  the  inherent  jurisdiction  of  the  Lord 
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dumeellor,  and  does  not  include  any  jurisdiction  conferred  expressly  18^9 

by  Statute  either  upon  the  Lord  Chancellor  or  the  Master  of  Bolls.  in  re 

This  Court  has  frequently  exercised  that  jurisdiction,  and  the  sole  ^^^' 

reason  why  I  was  induced  to  reserve  this  question  was  that  the  ^^ff^rd,  J, 
iniaDt  in  this  case  is  an  in&nt  in  the  strict  technical  legal  sense 
only;  she  is  a  grown  woman,  and  the  douht  I  had  was  whether  the 
Court  could  deal  with  her,  she  being  nineteen  or  twenty  years  old. 
There  is  a  case  of  In  re  Andrews  (a)  where,  although  the  infant  in 
that  case  was  very  young,  and  therefore  the  question  of  age  was  not 
material,  yet  in  a  review  of  the  whole  of  the  authorities  in  the  judg- 
ment of  the  Court  reference  is  made  to  the  ''  age  "  of  the  infant ; 
at  p.  158 :  ^'  If  the  infant  be  of  an  age  to  elect  for  itself  the  Court 
wiU  merely  interfere  so  far  as  to  get  it  free  from  illegal  restraint 
without  handing  it  over  to  anybody.  This  was  the  course  adopted 
in  Bex  v.  Delaval  (i),  in  the  case  of  a  girl  eighteen  years  of  age, 
who  was  delivered  from  a  custody  considered  to  be  illegal,  and  left 
at  Uberty  to  go  where  she  pleased.  But  in  the  absence  of  any  right 
of  choice  the  Court  goes  further  and  transfers  the  infant  to  the 
proper  legal  custody.  The  right  to  such  an  election,  it  has  now 
been  clearly  decided,  depends  upon  age  alone,  and  not  on  mental 
capacity:  See  Reg.  v.  Clarke  (c),  and  it  maybe  taken  as  settled 
that  no  such  choice  can  be  made,  at  all  events  by  a  female  infant 
onder  the  age  of  sixteen."  So  that  this  infant,  being  of  the  age  of 
nineteen,  the  power  of  the  Court  would  not  be  exercised  unless  it 
can  be  shown  that  she  was  deprived  of  her  liberty,  and  that  she 
was  detained  in  custody  by  some  person.  She  would  then  stand 
in  the  same  position  as  any  subject  of  the  realm  deprived  of  liberty. 
There  are  no  affidavits  here  to  show — and,  in  fact,  it  was  not  sug- 
gested— that  she  was  being  detained  against  her  will  by  this  man ; 
on  the  contrary,  the  facts  show  that  she  has  gone  to  him  volun- 
tarily; therefore  on  this  ground  I  shall  refuse  the  application. 
There  are  also  circumstances  in  this  case  which,  if  I  had  not  rested 
my  judgment  on  the  question  of  age,  would  have  induced  me  to 
pause  before  granting  the  application.  The  person  with  whom  she 
is  cohabiting  is  committed  to  take  his  trial  on  a  charge  of  abduc- 
tion, and  I  should  have  to  consider  whether  serving  this  writ  may 

(a)  L.R.  8  Q.B.  153,  at  p.  158.  (6)    3  Burr.  1485. 

(a)  7  B.  &  B.  186. 
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1889  not  prejudice  that  trial.     I  concur  in  the  desirability  of  this  appli- 

In  re         cation  being  made  to  the  Court,  and  the  Court  would  as  &r  as 

'"^^'         possible  assist  the  applicant,  and  there  is  a  way  by  which  the  Goort 

Kmferd,  J,      ^ould  be  able  to  prevent  the  continuance  of  the  present  deplorable 

condition  of  matters.     If  the  guardian  paid  the  money  to  which 

the  infant  is  entitled  into  Court,  she  might  then  be  made  a  ward 

of  Court,  and  the  Court  would  then  have  power  to  protect  her  and 

to  punish  any  person  interfering  with  her. 

Rule  refuted. 

Solicitor  for  appellant :  Read. 

W.  H.  M. 


1889  In   the  Mattes   of  "  TBE  COMPANIES  STATUTE  1864"  in  &b  THE 

Auffuti  23,  26.  ^m^   MARINE    AND    ACCIDENT   INDEMNITY  COMPANY,  Eipabm 

BURDEKIN. 


Kerferd,  J, 


Winding-Hp — Repudiation   of  sharee—AppliccOion  for   eummone   to  have  name 
removed  firom  regiiter. 

Where  a  shareholder  seeks  to  have  his  name  removed  from  the  register,  he  must 
repudiate  his  shares,  and  also  commence  proceedings  to  have  his  name  remofed 
before  the  winding-up  order  has  been  made. 

Motion  on  behalf  of  S.  Burdekin,  a  shareholder  in  the  Fire, 
Marine  and  Accident  Indemnity  Company,  calling  upon  the 
company  to  show  cause  why  a  summons  should  not  be  issued  to 
remove  his  name  from  the  register.  The  facts  are  sufficiently  set 
out  in  the  judgment. 

Madden  in  support  of  the  motion. 

The  following  cases  were  cited : — Reese  River  Silver  Mining 
Company  v.  Smith  (a) ;  Oakes  v.  Turquand  (6). 

Bryant  to  oppose. 

The  following  cases  were  cited: — In  re  Scottiih  Petroleum 
Company  (c);  Re  The  Oambrinm  Lager  Beer  Brewery  Company  (d). 


Cur.  adv.  vuU. 


(a)  L.R.4H.L.64.  («)  28  CD.  413. 

(b)  L.11.2H.L.326  (<0  12V.L.K446. 
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Kebfebd,  J.     This  was  an  application  for  leave  for  a  summons  1889 

to  be  signed  by  a  judge  calling  npon  tbe  company  to  show  canse         j^re 
why  the  name  of  S.  Bordekin  should  not  be  strack  off  the  register  "gSLrroiTaM*^ 
of  the  company.     The  application  was  supported  by  an  affidavit  of         ^^ 
Bordekiny  and  in  that  affidavit  it  is  alleged  that  he  was  induced  to    Mauhx  akd 
become  a  shareholder  in  the  company  by  fraud  and  misrepre-  ^^^q^^^^' 
sentation  contained  in  the  prospectus  of  the  company  with  regard       -^"y^ 

to  the  capital  and  the  amount  of  business  done  by  it.    He  was  

chairman  of  the  local  board  of  directors  of  the  company  in  Sydney,      ^^ !_' 

and  occupied  that  position  for  some  two  years,  and  he  states  that 
he  was  unaware  during  the  whole  of  that  time  that  any  fraud  had 
been  practised  upon  him  in  inducing  him  to  become  a  shareholder ; 
that  at  the  end  of  that  time  there  was  an  arbitration  case,  in  which 
the  company  was  involved  with  another  company,  and  from  the 
evidence  taken  in  that  arbitration,  he  learned  for  the  first  time  of 
the  fraud  which  had  been  committed,  and  the  misrepresentation 
which  had  been  made  at  the  time  he  was  induced  to  become  a 
shareholder.  He  learned  this  in  July  about  a  month  before  the 
winding-up  order  was  obtained ;  and  the  application  is  now  made 
for  this  summons  to  be  signed  after  the  winding-up  order  has  been 
obtained.  Objection  was  taken  by  counsel  on  behalf  of  the  company 
that  it  is  too  late  to  apply  for  this  summons  after  the  winding-up 
order  has  been  obtained.  I  am  of  opinion  that  it  is  too  late,  and 
that  the  authority  cited  by  counsel  on  behalf  of  the  applicant, 
showing  that  it  is  not  too  late,  is  one  which,  when  examined,  falls 
within  the  rule  as  laid  down  in  In  re  Scottish  Petroleum  Company^ 
which  may  be  considered  the  leading  case  on  this  subject.  [His 
Honor  read  the  facts  of  that  case.]  The  rule  applicable  to  this 
class  of  cases  is  clearly  explained  in  the  judgment  of  Lindley,  L.  J., 
at  p.  486 :  "  If  we  look  at  these  cases  to  see  what  principle  is  to  be 
deduced  from  them,  I  think  we  find  that  the  shareholder  who  seeks 
to  be  discharged  must  have  done  two  things;  he  must  have 
repudiated  the  contract  and  have  got  his  name  taken  off  the  register, 
subject  to  the  qualification  that  if  he  has  before  the  commencement 
of  the  winding-up  taken  proceedings  to  have  his  name  removed, 
that  will  be  sufficient.  There  is  a  further  encroachment  on  this 
rule,  namely,  that  if  one  shareholder  commences  a  litigation  to 
have  his  name  removed,  and  there  is  an  agreement  between  the 
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company  and  other  repudiating  shareholders  that  all  the  cases  aha 
stand  or  fall  by  the  result  of  his  litigation,  then  if  that  case  i 
decided  in  favour  of  the  litigating  shareholder,  the  others  will  I 
relieved :  Pawles'  Case  (e).  But  there  is  no  authority  that  can  I 
relied  on  for  carrying  the  modification  of  the  rule  any  forthei 
.  .  .  .  The  rule  is  that  the  repudiating  shareholder  mm 
not  only  repudiate,  but  also  get  his  name  removed,  or  commenc 
proceedings  to  have  it  removed  before  the  winding-up."  That 
observations  apply  to  the  facts  in  this  case.  The  repudiatin 
shareholder  took  no  steps  to  get  his  name  removed ;  in  fact,  h 
does  not  appear  to  have  repudiated  them,  except  to  the  solicitor  < 
the  company,  before  the  winding-up  order  was  obtained.  I 
pursuance  of  the  authority  referred  to,  I  refuse  the  applicatic 
with  costs. 

Application  refused. 


Solicitors  for  the  applicant :  Attenhorotigh^  Nunn  dt  Smith. 
Solicitors  for  the  company  :  Madden  dt  Butler. 

W.  H.  M. 


F.C. 

1889 
Sept.  3,  4. 


MUNRO  &  CO.  V,  O'HANLON. 

"  Sulee  of  the  Supreme  Court  1884"— OiYfer  XVL,  rr.  4,  16— Par«c»  to  actio* 
**  Queetume  involved  in  cauee  or  matter »*  meaning  of— -Joinder  of  partiee 
Pleading— Practice. 

The  plaiutiff  company  sued  the  defendant,  O'Hanlon,  for  calls.  The  defence  i 
up  the  plea  of  infancy.  From  answers  to  interrogatories  it  was  aUeged  that  t 
defendant  had  never  bought  the  shares,  but  that  they  had  been  purchased  by  o 
Moffatt,  and  transferred  by  him  to  the  defendant,  and  the  defendant's  name  was  p 
on  the  register.  The  plaintiff  then  applied  for  leave  to  add  Moffatt  as  a  party  tot 
action.  The  application  was  refused  by  Williams,  J.,  on  the  ground  that  he  had 
jurisdiction  to  make  the  order,  and  the  plaintiff  appealed. 

Eeldf  that  the  Court  or  a  judge  had  power,  under  Order  XVI.,  r.  11,  to  add  t 
name  of  Moffatt  as  a  party  to  the  action,  as  the  right  of  the  plaintiff  against  him 
respect  of  these  shares  was  a  " question  involved"  in  the  action  against  O'Hanlon. 


Appeal  from  order  of  Williams,  J. 

This  was  an  appeal  from  an  order  of  Williams,  J.,  made 
chambers.     The  plaintiff  brought  .an  action  against  the  defendai 

(«)  L.R.  4  Ch.  497. 
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O'Hanlon,  on  a  specially  endorsed  writ^  claiming  an  amonnt  due  ^^o. 

for  calls  on  shares  of  which  he  was  the  registered  holder.    The-         leso 
defendant  pleaded  infancy.    In  the  defendant's  answers  to  •  inter-        m^^ 
rogatories  it  was  stated  that  the  defendant  was  an  infant,  and  tiiat  v.- 

he  had  never  bought  the  shares,  but  that  they  had  been  bought  by 
one  Moffatt,  in  whose  office  he  was  employed  as  a  clerk,  and  that 
tiie  shares  had  been  transferred  into  his  (O'Hanlon's)  name.  The' 
plaintiff  thereupon  Itpplied  on  summons  to  Williams^  J.,  for  an 
order  to  add  Moffatt  as  a  defendant.  His  Honor  refused  to  grant 
the  order,  and  dismissed  the  summons.  (Ante^  p.  280.)  From 
this  decision  the  plaintiff  now  appealed. 

Hood  for  the  plaintiff-^Under  rule.  4  of  Order  XVI.  (a),  the 
phdntiff  could  undoubtedly  have  joined  these  parties  as  defendants, 
aad  rule  11  (b)  applies  to  cases  where  the  Court  may  allow  names  of 
parties  to  be  added  when  they  ought  to  have  been  joined  in  the  first 
instance.  The  decision  of  Cairns,  L.C.,  in  Kendall  v.  Hamilton  (c), 
upon  which  Williams,  J.»  based  his  judgment,  does  not  really  affect 
this  present  question.  It  applied  to  the  case  where  a  defendant 
objects  or  wants  to  object  that  the  proper  parties  are  not  before  the 
Court.  Here  the  plaintiff  wants  to  have  a  person  brought  before 
Ae  Court  whose  presence  is  necessary  to  enable  the  Court  to 
decide  effectually  upon  the  real  question  involved  in  the  action,  and 
that  is :  **  Who  is  liable  to  pay  these  calls  ?"  Wherever  the  Court 
am  see  in  the  matter  or  cause  before  it  that  other  parties  may  be 
brought  before  it  in  respect  of  the  same  matters,  then  these  other 
parties  may  be  brought  before  it  in  the  one  action  t  Edward  v. 
Lowther  (d) ;  Byrne  v.  Brown  (e)^;  Ayscough  v.  Bullar  (/). 

(a)  OrderXVL,r.4.  '*AU  persons  may  ;  danit,  improperly  joined  be  struck  out; 

W  joined  as  defendants  against  whom  the  and  that  the  names  of  any  parties,  whether 

vigbt  to  relief  is  alleged  to  exist  whether  plaintiffs  or  defendants,  who  ought  to  have 

JMotly,  sererally,  or  in  the  alternative,  been  joined,  or  whose  presence  before  the 

....*'  Court  may  be  necessary,  in  order  to  enable 

(h)  Order XVI.,  r  11.  "...    The  the  Court  effectually  and  completely  to 

Court  or  a  judge  may,  at  any  stage  of  the  abjudicate  upon  and  settle  all  the  questions 

Ifoeeedings,  other  upon  or  without  the  involved  in  the  cause  or  mattei*,  be  added." 

«n>licstioD  of  either  party,  and  on  such  (e)  4  App.  Cas.  604- 

tenu  as  may  appear  to  the  Court  or  a  (d)  45  L.J.  417;  24  W.R.  434. 

j«^  to  be  juat,  order  that  the  names  of  (e)  22  Q.B.D.  657. 

nj  parties  whether  as  plaintiits  or  defen-  (/)  41  CD.  341. 
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^  WeigaU  for  the  defendant  Mofiatt — ^Even  if  the   Court  hai 

i9  discretion  to  make  this  defendant  a  party,  the  order  should  not  noni 

^  be  granted.  There  is  no  suggestion  that  he  has  acted  improperl] 
with  regard  to  these  shares.  They  were  merely  transferred  U 
O'Hanlon  for  convenience.  The  plaintiff  should  amend  his  writ 
as  he  has  started  against  the  wrong  party.  Moffatt  is  in  no  way  i 
"necessary**  party  to  this  action.  The  defendant,  O'HanloD 
although  an  infant,  was  capable  of  contracting  with  the  company 
and  until  his  name  is  removed  from  the  register  he  is  liable  to  pa; 
the  calls.  There  cannot  be  two  persons  liable  to  pay  calls  in  respec 
of  the  same  shares.  Order  XVI.,  r.  11,  was  intended  to  get  rid  g 
the  old  plea  in  abatement,  and  to  prevent  a  cause  from  beioj 
defeated  by  want  of  parties,  and  it  is  not  applicable  to  the  circoni 
stances  of  this  case. 

Irvine  for  the  defendant  O'Hanlon — Order  XVI.,  r.  11,  i 
applicable  only  to  cases  where  there  is  a  defect  either  by  reason  c 
non-joinder  or  mis-joinder  of  parties.  The  introductory  portion  c 
the  rule  clearly  points  to  this  construction.  The  words  **  ought  t 
be  joined  **  refer  to  persons  whose  presence  before  the  Court  i 
necessary,  and  the  only  persons  "  necessary  *'  are  parties  whos 
presence  is  ''  necessary'*  in  order  to  complete  the  action,  and  if  tl 
action*  can  be  completely  determined  without  adding  anyone  els< 
then  the  rule  does  not  apply.  The  question  depends  a  great  dej 
upon  the  definition  or  meaning  to  be  given  to  the  word  ''  involved. 
The  authorities  show  that  the  meaning  of  that  word,  together  ¥dt 
the  other  portion  of  the  clause,  is  "  which  are  necessary  for  tl 
determination  of  the  questions  in  issue^'*  that  is,  that  you  cannc 
determine  the  matters  in  issue  without  determining  these  oth 
qn^tions  for  which  the  presence  of  other  parties  is  necessar; 
There  is  a  grave  distinction  between  adding  parties  after  the  actio 
is  commenced  and  starting  the  action  against  different  defendant 
In  Kendall  v.  Hamilton  {g)  the  judgment  of  Cairns,  L.C.,  upc 
which  Williams,  J.,  relied,  was  as  follows :  "  It  has  been  suggest 
that,  even  assuming  the  case  of  King  v.  Hoare  (h)  to  have  be( 
rightly  decided,  the  law  as  laid  down  in  that  case  has  been  alten 

(ff)  4  App.  Cas.  504.  (A)  13  M.  &  W.  494. 
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hy  Qie  Judicature  Acts,  and  by  the  abolition  of  the  plea  in  abate-  f.o. 

ment.    I  am  unable  to  agree  to  this  suggestion.     I  cannot  think  ^889 

that  the  Judicature  Acts  have  changed  what  was  formerly  a  joint 
right  of  action  into  a  right  of  bringing  several  and  separate  actions. 
And  althoQgh  the  form  of  objecting  by  means  of  a  plea  in  abate- 
menty  to  the  noa-joinder  of  a  defendant  who  ought  to  be  included 
in  the  action,  is  abolished,  yet  I  conceive  that  the  application  to 
have  the  person  so  omitted  included  as  a  defendant  ought  to  be 
granted  or  refused  on  the  same  principles  on  which  a  plea  in  abate- 
ment would  have  succeeded  or  failed.'*  That  dictum  seems  to 
have  guided  the  decision  in  the  late  case  of  PUley  v.  Robinson  (t). 

Counsel  also  referred  to  the  following  cases  :■ — Harry  v.  Davey 
{k);'De  Hart  v.  Stevenson  (/) ;  Dalton  v.  Guardians  of  St.  Mary 
Abbott's,  Kensington  (m) ;  Norris  v.  Beaaley  (n) ;  Walcott  v. 
Lyons  (o). 

Hood  in  reply  cited  Creaton  v.  Midland  Railway  Co.  (p) ; 
Marquis  of  Londortderry  v.  Rhoswydol  Lead  Minvng  Co.  (q). 

HiaiMBOTHAM,  G.J.  This  is  an  appeal  from  an  order  made  by 
Williams,  J.,  refusing  to  add,  as  a  defendant,  one  W.  T.  Moffatt. 
We  think  that  the  learned  judge  was  in  error  in  refusing  to  grant 
the  application  which  was  made  by  the  plaintiffs.  The  learned 
judge  appears  to  have  based  his  judgment  upon  an  obiter  dictum 
of  Cairns,  L.G.,  in  Kendall  v.  Hamilton  (r).  Williams,  J.,  in 
giving  judgment,  says  :  ''  t  think  that  for  the  purpose  of  ascer- 
taining the  limits  within  which  the  power  given  by  the  rule  should 
be  applied  in  cases  of  this  description,  the  test  suggested  is  not  an 
unreasonable  one,  viz.:  Gould  the  defendant  have  pleaded  in  abate- 
ment under  the  old  system  the  non-joinder  of  those  whom  it  is 
sought  to  add  as  co-defendants  ?"  If  this  were  an  application  by 
the  defendant  to  join  a  co-defendant  at  this  stage  of  the  action,  the 
ohservationB   of  Cairns,  L.G.,  and  the  opinion  of  Williams,  J., 

(t)  20  Q.B.D.  155.  (o)  29  C.  D.  584. 

{ft)  2  CD.  721.  ip)  10  L.B.  Ir.  74. 

(0  1  Q.B.D,  313.  (q)  W.N.  1879,  p.  136. 

(•)47  L.T.  349.  (r)  4  App.  Cas.  501,  p.  516. 
I      (»)  2  C.P.D.  80. 
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founded  upon  that  statement,  would  appear  to  be  proper  and 
applicable,  but  we  think  that  the  observations  are  not  applicable  to 
the  present  case,  which  is  an  application  by  the  plaintiff  to  add 
another  defendant.  The  right  of  a  plaintiff  to  add  a  defendant  is 
determined  by  the  joint  operation  of  rules  4  and  11  of  Order  XVI. 
:  [His  Honor  read  the  rules.]  The  plaintiff  might^have  originally 
sued  either  the  defendant  0*Hanlon,  or  Moffatt,  or  both  of  them. 
The  last  words  of  rule  11  enable  a  Court  or  judge  to  add  a  defendant 
where  it  shall  appear  to  be  necessary  to  enable  the  Court  to 
effectually  and  completely  ac^'udicate  upon  all  the  questions  involved, 
and  the  question  arises  upon  these  words :  What  are  the  questions 
involved  in  any  particular  case  when  an  application  like  this  is 
made  ?  In  the  present  case  we  conceive  that  the  particular  ques- 
tion raised  in  the  action  originally  commenced  between  the  plaintiff 
and  O'Hanlon  is:  ^*  Who  is  liable  to  pay  the  calls  to  the  plaintiff  ?*' 
That  is  the  question  raised  immediately  and  directly  by  the  specially 
endorsed  writ  as  between  the  plaintiff  and  the  original  defendant. 
In  the  course  of  the  proceedings,  and  upon  the- defence  raised  by 
the  original  defendant,  it  becomes  apparent  that  that  question  can 
be  met,  or  the  defendant  alleges  that  it  can  be  met,  by  matter  which 
shows  that  he  is  not  liable  to  pay  these  calls,  and  his  defence 
involves  the  suggestion  that  another  person  who  has  transferred  the 
shares  to  him  may  be  liable  to  pay  these  calls.  That  other  person 
might  have  been  joined,  and  I  think  relief  might  have  been  demanded 
by  the  plaintiff  against  either  of  the  defendants  in  the  first  instance. 
We  think  that  upoil  the  facts  disclosed  in  the  defence  that  question 
is  raised  in  addition  to  that  originally  raised  as  regards  both  of  the 
defendants.  As  regards  the  original  defendant  whether  he  might 
not  be  liable  to  pay,  in  the  alternative,  damages  instead  of  the  debt, 
in  respect  of  his  dealings,  by  which  he  became  a  registered  share- 
holder; and  in  respect  of  the  other  defendant  whether  he  might  not 
be  liable,  by  way  of  damages,  for  his  own  acts,  whereby  he  divested 
himself,  illegally  or  wrongfully,  of  his  original  shares,  and  placed 
them  in  the  hands  of  a  person  who,  by  his  allegations,  states  that 
he  is  not  liable  to  be  sued  because  he  is  an  infant.  The  words 
''question  involved  in  cause  or  matter"  have  been  the  subject  of 
legal  decisions,  and  we  think  that  these  decisions  show  that  these 
words  include  something  more  than  the  words  "questions  in  the 
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action.''    In  Edward y,  Lowther  («),  Lord  GoIeridgOy  C.J.,  says:  f.o. 

"  Alihongh  the  question  between  the  phuntiff  and  Green  may  not  iseo 

be  the  question  in  the  action,  still  it  is  a  question  '  involved  in  the  munro 

action.'    Rule  8  is  part  of  the  same  order,  and  must  therefore  be  «r 

0*£[AlfLON 

read  together  with  rule  13,  which  will  then  clearly  mean  one  who  

ought  to  have  been  joined  for  the  purpose  of  doing  justice  in  the  ^*"*^^^**'^*^' 

action."     That  case  shows  that  not  only  may  a  claim  against  a 

new  defendant  be  a  claim  involved  in  the  cause  or  matter  as 

between  the  plaintiff  and  the  original  defendant,  but  it  may  raise 

a  claim  although  it  bQ  inconsistent  with  the  claim  as  between  the 

original  parties.     The  observations  of  the  Master  of  the  Rolls  in 

Child  V.  Stenning  (f)  show  clearly  that  although  the   claim   as 

between  the  two  defendants  was  one  which  was  inconsistent  with 

the  claim  against  each  of  them,  still  the  additional  defendant  may 

be  added,  and  the  question  as  between  him  and  the  plaintiff  will  be 

a  question  involved  in  the  cause  or  matter  between  the  plaintiff  and 

the  original  defendant.     The  extent  to  which   this  rule  may  be 

applied    is    very  clearly    expressed    by  Denman,   J.,   in   Norris 

T.  Beazley  {v)y  where  he  says : . ''  I  am  not  prepared  to  say  that  the 

mle  is  to  be  confined  to  cases  i^  which  the  plaintiff,  having  made 

a  particular  claim,  and  stated  a  particular  cause  of  action,  the 

person  sought  to  be  introduced  is  a  person  who  is  affected  by  or 

who  ought  to  be  included  in  that  claim.   .  I  think  there  may  be 

cases  where,  though  a  person  may  not  be  within  the  scope  of  the 

plaintiff's  attack  in  the  first  instance^  he  ought  to  be  introduced  as 

a  defendant  to  enable  the  Court  to  settle  all  the  questions  involved 

in  the  action."     Now,  the  questions  involved  in  this  action  being : 

*' Who  is  liable  to  pay  to  the  plaintiff  the  amount  of  these  calls?" 

and  the  plaintiff  having  the  right  to  bring  his  action  originally  in 

the  alternative  form  against  either  the  registered  holder  of  the 

shares  or  the  person  who  is  not  registered,  but  who  may  be  liable 

for  damages  for  his  acts  in  connection  with  his  shares,  we  think 

that  these  are  questions  which  require  for  their  settlement  the 

addition  of  the  defendant  Moffatt.    We  think,  therefore,  that  this 

appeal  should  be  allowed,  and  as  the  plaintiff  has  succeeded  in  the 

appeal  he  should  have  the  costs  of  the  appeal ;  the  costs  of  the 

defendant  O'Hanlon^  of  and  including  the  costs  of  the  application 

(f)  24  W.R.,  p.  434.  if)  5  CD.  685.  (v)  2  C.P.D.  84. 


Digitized  by 


Google 


306  SUPREME  COUET:  VICTORIA.  [V.LR. 

F«o-  for  amendment,  will  be  costs  in  the  action  as  between  the  plaintiff 

1889  and  the  defendant  O'Hanlon ;  and  the  costs  of  the  summons  below 

AfuNBo        ^  between  Moflfatt  and  the  plaintiflf  will  be  costs  in  the  cause  as 

«•  between  those  parties. 

O'Hanlon.  ^ 

m^nbotham.c^.       HoLBOYD,  J.     I  entirely  concur  in  the  judgment  of  the  Court 
I  wish  to  add  a  few  words  as  to  the  construction  of  the  words  in 
r.  11  of  Order  XVI. :  "  the  Court  or  judge  may  at  any  stage  of  the 
proceedings  order  that  the  names  of  any  parties  improperly  joined 
may  be  struck  out,  and  that  the  names  of  any  parties,  whether 
plaintiffs  or  defendants,  who  ought  to  have  been  joined,  or  whose 
presence  before  the  Court  may  be  necessary  in  order  to  enable  the 
Court  effectually  and  completely  to  adjudicate  upon  and  settle  all 
the  questions  iuTolved  in  the  cause  or  matter,  be  added."    There 
are  two  alternatives  ;  to  order  that  the  names  of  parties  who  (mghi 
to  have  been  joined  shall  be  added  is  one  thing,  but  that  is  ?erj 
different  from  ordering  that  the  names  of  parties  whose  presence 
before  the  Court  may  be  necessary  to  enable  it  to  effectually 
adjudicate  upon  the  questions  inyolved  in  the  cause  shall  be  added. 
If  the  latter  portion  of  the  clause  be  included  in  the  former,  it 
becomes  perfectly  useless.      In  the  case  of  Kendall  y.  HamUton 
the  observations   of  the  Lord  Chancellor  refer  to  a  case  where 
the  defendant  applies   that  another  defendant   be    added  as  a 
party,  and  he  says  that  that  question  is  to  be  determined  upon 
the  same  principles  as  a  plea  in  abatement  would  have  been 
determined.     That  is  perfectly  true,  that  is  to  say,  that  a  defendant 
may  require  that  the  name  of  a  party  who  ought  to  have  been 
joined  shall  be  joined.     This  however  is  a  case  of  a  plaintiff  asking 
something  totally  different.     He  is  not  asking  that  the  name  of  a 
party  who  ought  to  have  been  joined  shall  be  joined ;  but  he  is  asking 
that  a  party  whose  presence  is  necessary  to  enable  him  to  obtain  the 
relief  he  is  entitled  to  shall  be  brought  before  the  Court.   If  the  latter 
portion  of  the  clause  I  have  read  is  confined  to  cases  in  which  the 
presence  of  another  party  was  necessary  in  order  to  determine  the 
question  at  issue  between  the  original  parties,  then  it  would  be 
useless;  it  would  be  nothing  else  than  saying  that  this  party  ought 
to  have  been  joined  in  the  first  instance,  and  you  must  strike  oat 
the  whole  of  the  latter  .part.      It  must   surely  have  the  larger 
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menning.  What  does  the  word  ''  inyolved  '*  mean  ?  It  means  not 
the  qiaesticm  at  issue  between  the  original  parties,  but  something 
which  the  question  at  issue  between  the  parties  involves,  and  there- 
fore something  different  from  it.  The  plaintiff  ought  to  be  allowed 
to  add  this  defendant  with  proper  words  to  charge  him.  It  has  been 
held  in  several  cases  that  rule  11  ought  to  be  read  in  conjunction 
with  rule  4,  and  if  that  be  done  then  there  can  be  no  doubt  about 
the  matter.  It  was  plainly  intended  that  what  might  have  been 
done  in  the  first  instance  may  be  done  afterwards. 


F.O. 
1880 

MVKBO 

O'ITanlon. 
Solroyd,  J. 


Rerfsbd,  J.     I  concur. 

Appeal  allowed.  Order  that  the  plaintiff  be 
at  liberty  to  amend  his  gpedoMy  endorsed 
writ  of  summons  by  adding  W.  J.  Moffatt 
"  as  a  defendant,  tvith  proper  statements  to 
charge  him.  And  it  is  ordered  that  the 
said  W.  J:  Moffatt  have  power  to  make 
defence  as  if  the  writ  had  been  served  upon 
him  at  the  date  of  such  amendment. 
Plaintiff  to  have  the  costs  of  the  appeal ; 
the  costs  of  the  defendant  O'Hanlon,  of  and 
including  the  cohis  of  jthe  application  for 
amendment,  to  be  costs  in  the  action  as 
between  the  plaintiff  and  the  defendant 
O'Hanlon ;  the  costs  of  the  summons  below 
as  betioeen  the  plaintiff  and  the  defendant 
Moffat  to  be  costs  in  the  action  as  between 
those  parties. 

SoKcitors  for  plaintiff:  MaUeson,  England  dt  Stewart. 

Solicitor  for  defendant  O'Hanlon :  Williams. 

Solicitors  for  defendant  Moffatt :  Smith,  Emmerton  d  Johnson. 

W.  H.  M. 
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P.O.  THE    SOUTH  SUBURBAN    LAND  COMPANY  LIMITED  v.  HUGHES  and 

Akothbr. 

1889 
Sepl  4,  5.        Praehe«— Pleading  — "  RuUs  of  the  Supreme  Court  1884  "—  Order  XIX,,  rr.  4, 16— 

— •  Ihrm  of  replj^—Depariure—New  ground  of  olaim — Statufe  of  Fraudi—Part 

performance. 

The  plaintiff,  who  was  the  vendor  of  certain  land,  hroaght  an  action  against  the 
purchaser  for  specific  performance  of  a  contract  for  the  sale  of  land.  In  the  statement 
of  claim  the  plaintiflTs  cause  of  action  was  founded  upon  a  memorandum  in  writinir, 
by  virtue  of  which  he  alleged  that  he  agreed  to  sell  to  the  defendant  certain  land  on 
certain  terms.  The  defendant  in  his  defence  alleged  that  the  memorandum  was  not 
to  be  binding  upon  the  parties  until  a  formal  contract  was  drawn  up,  and  he  objected 
that  the  memorandum  did  not  comply  with  the  provisions  of  sec.  107  of  The  Instru- 
menie  and  Seeuritiee  Statute.  The  plaintiff  in  his  reply  set  up  part  performance  of 
the  contract  on  the  defendant,  and  that  therefore  the  defendant  was  estopped  from 
raising  this  defence  under  sec.  107.  The  defendant  took  out  a  summons  to  have  the 
reply  struck  out  as  being  embarrassing^  and  on  the  ground  that  it  raised  a  new  cause 
of  action,  and  was  a  departure,  and  also  that  it  alleged  a  material  fact  upon  which 
the  plaintiff  relied,  and  should  therefore  have  been  contained  in  the  statement  of 
claim.    The  summons  was  dismissed  by  A*Beckett,  J.,  and  the  defendant  appealed, 

.  ffeldf  that  the  reply  was  good* 

Appeal  from  order  of  A'Beckett,  J. 

This  was  an  appeal  from  an  order  made  by  A'Beckett,  J., 
in  chambers,  dismissing  a  summons  taken  out  by  the  defendant 
to  have  the  plaintiffs  reply  struck  out  on  the  ground  that  it  was 
embarrassing;  that  it  constituted  a  departure  and  contained  material 
facts  upon  which  the  plaintiff  relied,  and  which  should  therefore 
have  been  stated  in  the  statement  of  claim.  The  plaintiff  was  the 
Tender  of  certain  land,  and  brought  this  action  against  the  defendant 
for  specific  performance.  The  claim  alleged  that  the  plaintiff 
agreed  to  sell  to  the  defendant  a  certain  piece  of  land  on  certain 
terms,  and  this  claim  was  based  upon  a  memorandum  in  writing. 
The  defendant  in  his  defence  alleged  that  the  whole  agreement  was 
not  contained  in  such  memorandum,  and  that  it  was  not  to  be 
binding  upon  the  parties  until  a  formal  contract  was  drawn  up,  and 
he  objected  that  the  contract;  did  not  comply  with  sec.  107  of  ^  -  The 
Instruments  and  Securities  Statute  1864."  Upon  these  pleadings 
the  action  came  on  for  trial,  and  at  the  trial  the  plaintiff  asked  for 
leave  to  amend  his  pleading  by  setting  up  "  part  performance  "  of 
the  contract.  The  judge  granted  an  adjournment  of  the  trial,  and 
gave  the  plaintiff  leave  to  amend  his  pleadings  ^'  as  he  should  be 
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adTised"  upon  payment  of  the  costs  of  the  day  and  under  other  f.o. 

terms.    The  defendant  was  to  be  at  liberty  to  plead  as  he  might  i889 

be  advised  to  the  amended  pleadings.     The  plaintiff  then  amended     thb^outh 
his  reply,  and  alleged  that  the  defendant  was  estopped  froln  relying  SixBUBBAif  Land 
upon  sec.  107  of  ''  The  Instruments  and  Securities  Statute  1864 ''        '   o. 
(Statute  of  Frauds)  9  as  he  had  exercised  certain  rights  over  the 
land  sold,  and  that  therefore  there  had  been  ''  part  performance  "• 
of  the  contract.     The  defendant  took  out  a  summons  to  have  the 
amended  reply  struck  out  on  the  ground  that  (I)  it  was  embarrassing  ; 
(2)  it  was  a  departure,  and  raised  a  new  ground  of  claim ;  (3)  it 
was  a  material  fact  upon  which  the  plaintiff  relied,  and  should  have 
been  set  up  in  the  statement  of  claim.     The  summons  was  heard 
by  A'Beckett,  J.,  in  chambers,  and  was  dismissed. 

Higgins  for  the  appellant — In  the  statement  of  claim  the  plain- 
tiff relies  upon  a  written  contract  to  support  his  cause  of  action, 
and  in  his  reply  he  relies  upon  "  part  performance  "  of  the  con- 
tract. The  reply  is  bad  on  two  grounds — first,  under  r.  4  of 
Order  XIX.  (a),  it  should  have  been  contained  in  the  claim,  as  it 
is  a  ''material  fact"  upon  which  the  plaintiff  relies;  and  second, 
by  r.  16  of  Order  XIX.  (6),  the  plaintiff  is  precluded  from  raising  a 
new  ground  of  claim  except  by  way  of  amendment.  The  reply  is 
equivalent  to  a  departure. 

[HiGiKBOTHAH,  C.J.  If  the  pleading  be  bad  as  a  departure, 
have  yon  adopted  the  proper  mode  of  getting  rid  of  it  ?] 

Yes ;  this  procedure  has  been  adopted  in  Green  v.  Hoyne  (c) ; 
Ang^s  V.  Jenkins  (d) ;  Warnock  v.  Victorian  Railways  Commis- 
iioners  (e).  The  pleading  is  embarrassing,  and  the  Court  has 
power  to  strike  it  out :  Berdan  v.  Greenwood  (/).  The  defendant, 
nnder  Order  XXIII.,  r.  2,  cannot  rejoin  except  by  leave  of  the 
Court,  unless  it  be  a  mere  joinder  of  issue :  the  plaintiff  ought  not 
to  put  the  defendant  to  the  expense  of  a  special  rejoinder. 

(«)  OrderXIX.,r.4.  '*  Bvery  pleading  new  ground  of   claim    or  contain    any 

Adl  contun  and  contain  only  a  statement  allegation  of  fact  inconsistent   with  the 

IB  a  lommary  form  of  the  material  facts  previous  pleadings  of  the  parties  pleading 

opon  which  the  party  pleading  relies  for  the  same." 

Uidaim  or  defence    .    .    ."  (c)    14  V.L.R.  220. 

(A)  Order  XIX.,  r.  16.    « No  pleading  (d)    14V.L.R.  117. 

Mt  being  a  petition  or  summons  shall,  («)    7  A.L.T.  64. 

neept  hy  way  of  amendment,  raise  any  (/)  3  Ex.  251,  p.  256. 
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^•<^«  Topp  for  the  respondent — The  reply  is  correct;  in  form.     The 

1880  plaintiff  could  not  anticipate  that  the  defendant  would  rely  upon  a 

Thb~South      defence  which   by  his  conduct  he  had   precluded   himself  from 

SuBUEBAN  LAin>  relying  upon.     The  verbal  contract  showed  a  perfectly  good  cause 

'    r.  of  action  until  the  defence  of  the  Statute  of  Frauds  was  put  in. 

When  that  defence  was  set  up  then  the  plaintiff  was  entitled  to 

deal  with  it.     There  is  no  new  cause  of  action  alleged ;  the  reply 

merely  gets   rid  of  the  defence,   it    confesses  and  avoids.     The 

plaintiff  did  not  rely  upon  **  part  performance  "  as  a  material  fact 

when  he  drew  the  statement  of  claim ;    it  only  became  material 

in  order  to  get  rid  of  a  defence  to  the  claim.     The   order  of 

a' Beckett,  J.,  gave  the  plaintiff  liberty  to  amend  as  he  should  be 

advised,  and  he  had  a  right  to  amend  his  reply  as  he  had  done. 

[HoLROYD,  J.  Leave  to  amend  "  as  advised  "  means  that  you 
must  plead  according  to  the  rules  of  pleading.] 

Counsel  referred  to  Ann.  Prac,  1888-1889,  p.  415 ;  Hall  v. 
Eve  ig). 

Higgins  in  reply. 

Counsel  referred  to  the  following  cases : — Cuttance  v.  Thomp- 
son (ft) ;  Pearson  v.  Russell  {%) ;  Bateman  v.  Kingston  (k) ;  Duck- 
worth V.  McLelland  (I) ;  Phillips  v.  Phillips  (in). 

HiaiNBOTHAM,  C.J.  This  is  an  appeal  against  an  order  of 
A'Beckett,  J.,  dismissing  a  summons  calling  upon  the  plaintiff  to 
show  cause  why  the  amended  reply  should  not  be  struck  out.  The 
statement  of  claim  on  behalf  of  the  plaintiff,  the  vendor  of  property, 
is  founded  on  a  memorandum  in  writing  by  which  he  alleges  that 
he  agreed  to  sell  to  the  defendant  certain  land  on  certain  terms. 
The  defendant  in  his  defence  alleges  that  the  whole  agreement  was 
not  contained  in  the  memorandum,  and  that  the  memorandum  was 
not  to  be  binding  until  a  formal  agreement  was  drawn  up,  and  that 
the  memorandum  does  not  comply  with  the  107th  section  of  the 
Instruments  and  Securities  Statute — ^that  is  to  say,  that  it  was  not 
a   memorandum   which   satisfied   the  Statute   oj   Frauds,      The 

(g)  4  CD.  341.  (it)  6  L.R,  Jr.  828. 

(A)   10  A.L.T.  40.  (0   2  L.R.  Ir.  527. 

(0    9  A.L.T.  2.  (m)  4  Q.B.D.  127. 
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plimtiff  in  his  reply  set  up  "  part  performance  "  by  the  defendant  v.o. 

of  this  agreement,  and  that  he  attempted  to  sell  the  premises,  and  iggg 

was  therefore  estopped  from  raising  the  defence  of  the  Statute  of     j^f^^'^^^^ 
Fmudi ;  and  it  was  contended  before  the  learned  judge  that  this  Suburban  Land 

Co.   LiVITBD 

was  a  departure  in  the  popular  sense  in  which  the  term  now  appears  «. 

to  be  used,  similar.to  the  rule  now  laid  down  in  Order  XIX.,  r.  16,  Humrs. 
which  forbids  any  pleading  not  being  a  petition  or  summons  to  TUgMoi^af^^CJ. 
raise  any  new  ground  of  claim ;  and  it  was  further  contended  that 
the  statement  of  claim  ought  to  have  contained  this  matter  which 
is  now  set  forth  in  the  reply,  inasmuch  as  it  is  a  material  fact  upon 
which  the  plaintiff  relied,  and  which  he  was  not  justified  in  omitting 
from  his  claim  under  Order  XIX.,  r.  4.  Judging  of  this  question 
apart  from  the  rules  which  leave  it  to  the  Court  to  determine  what 
is  or  what  is  not  a  departure  in  pleading,  I  do  not  think  that  it  can 
be  contended  for  a  moment  that  this  reply  constitutes  a  departure 
which  would  make  the  particular  pleading  bad  upon  a  general 
demurrer.  That  old  rule  was  regulated  in  its  application  by  the 
Teiy  term  in  which  it  was  expressed :  a  departure  was  not  a  good 
pleading,  it  was  held  to  be  bad  because  the  party  pleading  it  was 
departing  from  the  cause  of  action  or  defence  which  he  had  first 
made ;  but  it  was  always  held  that  matter  which  merely  main- 
tained, explained  or  verified  the  original  pleading,  whether  a 
declaration  or  a  plea,  was  not  a  departure.  Matter  which  was 
rendered  necessary  to  be  set  up  by  a  pridvious  pleading  of  the 
opponent,  and  which  merely  went  not  to  raise  a  new  ground  either 
of  action  or  of  defence,  but  solely  to  avoid  the  statement  of  the  oppo- 
site party  and  to  verify  the  original  ground,  such  matter  I  say  was 
never  held  to  come  within  the  rule  forbidding  a  departure.  We 
think  that  Order  XIX.,  r.  16,  substantially  has  the  same  effect  of 
prohibiting  a  new  ground  of  claim  ;  it  does  not  prohibit  something 
which  supports  in  effect  the  original  pleading  of  a  party,  whether 
plaintiff  or  defendant ;  it  does  not  prohibit  that  which  supports 
the  claim  as  against  an  objection  taken  by  a  subsequent  pleading 
of  his  opponent.  What  is  known  as  ''  part  performance  "  under 
the  4th  sec.  of  the  Statute  of  Frauds  is  a  doctrine  of  equity 
which  has  not  been,  until  recent  times  at  all  events,  recognised  on 
the  common  law  side  of  the  Court.  It  is  founded  on  a  rule  of 
equity  that  a  party  shall   not  be  permitted  to  assert  that  the 
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^•<3*  Statute  of  Frauds  has  not  been  complied  with  if  such  assertion 

1889  wonld  be  contrary  to  equity,  and  would  cause  injustice  if  such 

Thb~South     P*^*7  ^®^®    allowed  to  raise   such  a  defence.     The   allegation  of 

scBTOBAN  Land  "  part  performance  '*   in   the  statement  of  claim  would  therefore 
Co.  Ltkitbd  . 

V.  appear  m  the  present  case  to  be  not  a  material  fact  or  a  necessary 

^^°'"'  fact  to  be  stated  by  the  plaintiflf  at  a  time  when  it  would  not 
mginbotham,c.J^  appear  the  defendant  intended  to  commit  an  act  which  would  be 
inequitable  in  setting  up  the  Statute  of  Frauds  as  a  ground  of 
defence.  At  the  time  the  statement  of  claim  was  drawn  the  plain- 
tiif  relied  upon  his  contract  in  writing.  That  constituted  his 
claim ;  he  was  not  bound  to  anticipate  that  the  defendant  wonld 
take  the  inequitable  course  of  pleading  that  that  contract  did  not 
satisfy  the  Statute.  The  defendant  must  have  known  and  the 
plaintiff  was  also  probably  aware,  that  the  conduct  of  the  defen- 
dant rendered  the  Statute  unaTailable  as  a  defence.  When  the 
defendant  has  set  up  such  a  defence  then  ''part  performance" 
becomes  a  material  fact  in  support  of  the  plaintiff's  original  case 
at  that  stage.  Assuming  that  at  that  time  it  becomes  a  material 
fact,  we  do  not  see  that  setting  it  up  in  reply  constitutes  either  a 
departure  or  a  new  ground  of  claim  so  as  to  make  the  reply  bad 
on  general  demurrer  or  open  to  objection  upon  the  ground  taken 
before  the  learned  judge  in  chambers.  We  think  that  the  learned 
judge  was  right  in  holding  that  the  reply  disclosed  no  new  claim. 
The  other  ground  upon  which  the  summons  was  based,  namely, 
that  the  reply  was  emban*assing,  was,  we  think,  also  not  supported ; 
the  judge  thought  on  the  view  of  the  whole  of  the  facts  of  the  case 
that  this  pleading  could  not  embarrass  the  parties,  and  we  are 
unable  to  see  how  it  could  do  so.  The  learned  judge  appears  to 
have  told  the  defendant  that  there  was  nothing  to  prevent  him 
from  answering  this  reply  in  the  rejoinder.  As  a  matter  of  fact 
the  defendant  has  taken  that  course ;  he  has  rejoined,  setting  up 
what  he  says  he  should  not  have  been  called  upon  to  allege.  The 
appeal  has  failed  upon  both  grounds,  and  must  be  dismissed  with 
costs. 

HoLROTD,  J.  I  think  that  this  case  is  on  ''  all  fours "  with 
the  case  of  IlaU  v.  Eve.  The  plaintiff  proceeds  upon  an  agreement 
for  the  sale  of  land ;  the  defendant  amongst  other  defences  relies 
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opon  this,  that  there  was  no  memorandam  in  writing  to  satisfy  the  f*c. 

Statute  oj  Frauds.    Virtually  the  reply  states :    "  it  would  he  a  igsg 

b&ad  in  you  to  set  up  that  defence.**     The  reason  why  "part  thb^uth 
performance  "  of  the  contract  is  allowed  to  dispose  of  the  necessity  Sububbak  Land 

for  the  eindence  required  by  what  is  known  as  the  Statute  cf  Frauds  v. 

is  simply  that  the  Statute  is  not  allowed  to  be  used  for  the  purpose  Huohbs. 

of  fraud ;  that  is  the  equitable  doctrine.  Molroyd,  J. 

KxBFEBD,  J,  I  concur.  The  Statute  of  Frauds  is  a  weapon 
of  defence  and  not  of  offence,  and  under  the  Judicature  Act 
equitable  rules  are  to  prevail,  and  if  a  party  has  had  (he  benefit 
of  the  contract  it  would  be  inequitable  to  use  the  Statute  as  a 
means  of  enabling  him  to  perpetrate  a  fraud.  For  these  reasons 
I  think  it  is  not  necessary  that  it  should  be  stated  in  the  claim, 
because  the  plaintiff  could  not  contemplate  that  the  Statute  would 
be  relied  upon  as  a  means  of  perpetrating  a  fraud ;  and  certainly 
under  Order  XIX.,  r.  4,  it  was  not  one  of  the  material  facts  upon 
which  be  relied  to  support  his  claim. 

Appeal  dismissed. 

Solicitors  for  appellant :  Egglestone,  Derham  d  Martin. 
Solicitor  for  respondent :  Hockin. 

W.  H.  M. 
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F.C.  THE  COLONIAL  BANK  OF  AUSTRALASIA  v,  KERR. 

1889  Undue  Influence — Rnthand  and  wife — Guarantee  to  secure  overdrawn  account — 

Sept.  5,  6,  9.  Independeui  adoice — Appropriation  of  money  paid  into  bank. 

i4-  Where  a  wife  has  given  a  guarantee  to  a  creditor  to  secure  an  overdrawn  aoconnt 
of  her  husband,  and  upon  the  faith  of  which  guarantee  the  creditor  makes  advances 
to  the  husband ;  then  in  the  absence  of  proof  of  the  fact  that  undue  influence  was 
exercised  by  the  husband  over  the  wife,  and  in  the  absence  of  proof  of  fraud,  the 
creditor  is  not  precluded  from  suing  on  the  gnaraotee,  although^he  did  not  see  tbat 
the  wife  obtained  independent  advioe  before  signing  the  document.  K.,  having  given 
a  guarantee  to  a  bank  to  secure  the  overdrawn  partnership  account  of  her  husband 
and  his  brother,  gave  a  cheque  to  her  husband,  telling  him  that  she  wanted  it  paid 
into  the  bank  against  her  guarantee :  the  husband  lianded  the  cheque  to  his  accoun- 
tant with  the  same  direction,  and  he  handed  it  to  the  partner  of  the  husband,  telling 
him  in»effect  that  the  amount  was  to  be  paid  in  against  the  guarantee.  The  partner 
took  the  cheque  to  tfce  bank,  and  in  course  of  conversation  he  told  the  accountant  of 
the  bank  that  the  money  was  to  be  paid  in  against  K.'b  guarantee,  and  he  then 
signed  an  ordinary  pay-in  slip  directing  the  money  to  be  paid  in  to  the  ordinary 
current  account  of  the  partnership.  The  bank  received  the  money  and  credited  the 
partnership  account  with  it,  and  thereby  reduced  the  overdrawn  account  by  the 
amount  thus  paid  in.  The  bank  never  treated  the  payment  as  a  specific  appropria- 
tion, and  continued  to  make  further  advances  to  the  partnership. 

Held,  that  the  bank  were  justified  in  obeying  the  written  instructions  contained 
in  the  pay-in  slip,  and  that  there  had  not  been  a  specific  appropriation,    n 

Appeal  from  jadgment  of  A'Beckett,  J. 

This  was  an  appeal  from  tho  jadgment  of  A'Beckett,  J.  The 
action  was  brought  by  the  plaintijQT  against  the  defendant  to  recover 
an  amount  due  under  a  guarantee  given  by  her  to  secure  the  over- 
drawn account  of  her  husband  and  his  brother  with  the  plaintiff 
bank.  The  learned  judge  gave  judgment  in  favour  of  the  plaintiffs 
for  the  full  amount  sued  for.  The  facts  material  to  the  point  of 
undue  influence  are  fully  set  out  in  the  judgment  of  A'Beckett,  J., 
reported  ante  p.  74. 

With  reference  to  the  question  of  the  payment  of  the  sum  of 
1,800{.,  the  following  additional  facts  were  set  out  in  the  judge's 
notes : — Mrs.  Kerr,  in  her  evidence,  stated  that  she  received  the 
cheque  and  handed  it  to  her  husband  for  the  purpose  of  having  it 
paid  into  the  bank  against  her  guarantee,  and  that  he  had  told  her 
that  that  had  been  done.  Mr.  E.  Kerr,  the  husband  of  the  defen- 
dant, stated  that  he  had  given  the  cheque  to  Smith,  his  accountant, 
directing  him  to  have  it  paid  in  against  Mrs.  Kerr's  guarantee. 
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Smithalleged  that  he  had  given  it  to  J.  Kerr  (B.  Kerr's  brother)  with  f<^- 

the  same  direction,  and  that  a  few  days  afterwards  he  (Smith)  met  i889 

Laorance,  the  manager  of  the  bank,  and  said  :  **  Did  you  get  the   ,jy^^  colonial 

1,8001.  cheque  against  Mrs.  Kerr's  guarantee?"  and  that  Laurence       Bank  op. 

had  replied:  ''Yes;  when  do  you  think  I  will  get  the  balance?'* 

This  conversation  was  denied  by  Laurence  as  having  taken  place. 

J.  Kerr,  the  partner  who  paid  the  cheque  in,  stated  that  he  had 

received  the  cheque  from  Smith,  who  had  told  him  that  it  was  to 

be  paid  in  in  respect  of  Mrs.  Kerr's  liability ;  that  he  (J.  Kerr) 

said  to  the  accountant  of  the  bank :  "  This  is  a  cheque  of  Mrs.  Kerr's, 

to  be  paid  in  against  her  guarantee ; "  and  that  he  then  "  paid  it  in 

on  a  pay-slip  in  the  usual  way."     The  accountant  of  the  bank  was 

not  called  as  a  witness  by  the  plaintiff. 

Isaacs  and  Weigcdl  for  the  appellant — The  plaintiff  is  not 
entitled  to  sue  upon  this  guarantee,  as  the  defendant  being  under 
the  influence  of  her  husband  was  not  afforded  any  independent 
advice.  Where  persons  occupy  a  certain  relationship  one  to  the 
other,  sucli  as  guardian  and  ward,  and  husband  and  wife,  there  is 
an  absolute  necessity  cast  upon  a  creditor  who  takes  a  security 
&om  the  ward  or  wife  in  respect  of  a  debt  due  from  the  guardian 
or  husbandy  to  see  that  the  guarantor  has  independent  legal 
advice :  Bhodes  v.  Bate  (a) ;  Huguenin  v.  Baseley  (b).  There  is 
no  need  to  prove  fraud.  The  intervention  of  a  third  person  as  an 
adviser  is  essential:  Cobbett  v.  Brock  (c).  The  wife's  acts  are 
presumed  to  be  wanting  in  freedom  and  in  spontaneity  :  Cahill  v. 
Martin  (d).  The  Married  Women* 8  Property  Act  has  made  no 
difference  in  the  status  of  a  married  woman  with  respect  to  this 
equitable  principle,  for  the  Courts  of  Equity  have  always  regarded 
a  married  woman  with  separate  estate  settied  to  her  own  use  as  a 
feme  sole.  There  was  a  specific  appropriation  of  the  1,800L  That 
sum  was  paid  in  for  a  special  purpose,  and  the  purpose  was 
intimated  to  the  plaintiff's  servant. 

Madden  and  Moide  for  the  respondent — The  question  whether 
andae  influence  was  exercised  is  a  question  of  fact,  and  the  learned 

(«)  L.R.  1  Oh.  252,  p.  257.  (o)   20  Beav.  524. 

(6)  2  Wh.  &  Tud.  L.C.  597,  p.  619.  (d)  7  L.R.  Ir.  361. 
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F.o.  judge  has  found  as  a  fact  that  undue  influence  was  not  exercised. 

1889  Counsel  cited  Nedby  v.  Nedby  (e) ;  Pybus  v.  Smith  (/) ;  Origby  v. 

Thb  Colonial   ^^^  ^^^'     (^^^^^^^  ^^^  stopped  as  to  this  point.)     With  refer- 

Bank  of       ence  to  the  1,8002.,  the  hank  had  written  instructions  contained  in 

X,,  the  pay-in  slip,  which  it  was  justified  in  obeying  those  directions. 

This,  too,  is  a  question  of  fact  expressly  decided  by  the  primary 

judge ;  and  as  there  was  eyidence  both  ways,  his  decision  should 

not  be  disturbed.     WiUiama  v.  Bawlinson  (h)  was  cited. 

Isaacs  in  reply — The  primary  judge  drew  an  inference  of  law 
from  the  facts  that  there  had  been  no  specific  appropriation,  and 
this  inference  is  erroneous.  The  accountant  receiyed  the  sum 
subject  to  a  condition,  and  it  was  his  duty  to  apprise  the  manager 
of  that  condition,  and  the  fact  of  his  having  failed  to  do  so  does 
not  protect  the  bank  :  Chamberlain  t.  English,  Scottish  and  Aug- 
tralian  Chartered  Bank  (i) ;  Colonial  Bank  v.  Excliange  Bank  of 
Yarmouth,  Nova  Scotia  (k). 

HiGiNBOTHAM,  C.J.  This  was  an  action  brought  by  the  Colonial 
Bank  of  Australasia  against  the  defendant,  Mrs.  Eerr,  to  recoyer  the 
balance  due  on  a  guarantee,  being  8,212Z.  Qs.  2(2.,  with  interest. 
The  defendant  set  up  a  defence  that  she  signed  the  document  at 
the  request  and  under  the  undue  influence  and  persuasion  of  her 
husband,  Mr.  Robert  Eerr,  and  in  ignorance  of  its  nature  and 
effect,  and  without  understanding  its  true  meaning,  and  without 
having  had  any  independent  advice,  and  without  having  received 
any  consideration  for  signing  the  document.  Some  of  the  facts 
alleged  were  undoubtedly  true.  It  is  true  that  she  signed  the 
document  at  the  request  of  her  husband,  and  it  is  also  true 
that  she  signed  it  without  having  had  any  independent  advice. 
But  the  learned  judge  has  found  that,  upon  the  other  allegations 
contained  in  this  defence,  that  defence  was  unsupported,  and  he 
found  against  the  defendant.  He  found  that  there  was  no  undue 
influence  or  persuasion  by  the  husband,  that  Mrs.  Eerr  had  not 
signed  the  document  in  ignorance  of  and  without  understanding  its 

(e)  5  De  G.  &  Sm.  377.  (h)  3  Bing.  71. 

(/)  3  Bro.  839.  (»)    4  V.L.R.  (L.),  p.  50. 

(ff)  1  Yes.  Sen.  617.  {k)  11  App.  Oas.  84. 
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natare  or  effect,  and  that  she  had  received  consideration  for  it.  ^-o* 

We  think  that  the  evidence  on  all  these  questions  is  not  only  not  1889 

opposed  to  the  conclusion  of  the  learned  judge,  but  that  it  supports  ^^^  colonial 

his  conclusion,  and  that  his  conclusion  is  right.      The  facts  are  Bank  of 

AVBTBALiJBIA' 

simple.      This  lady  was  married  in  1886.      Her  husband  was  v. 

engaged  in  partnership  with  his  brother  in  carrying  on  a  station,  '°^* 

for  which  purpose  it  was  necessary  that  the  firm  should  receive  Higinbotham.CJ. 
assistance  from  the  bank.  At  the  time  of  the  marriage,  or  shortly 
before  the  first  guarantee  was  given,  the  bank  had  made  advances 
to  the  amount  of  upwards  of  4002.,  without  any  security.  After- 
wards, and  when  the  account  became  further  overdrawn  to  the 
extent  of  900L,  the  bank  asked  for  security.  The  defendant's 
husband  said  that  he  could  get  the  guarantee  from  his  father-in- 
law,  but  that  his  father-in-law  would  require  to  be  secured  by  his 
daaghter,  who  had  means  of  her  own.  Thereupon,  and  only  on 
that  statement  made  by  the  husband,  the  bank  manager  irttimated 
that  he  would  be  satisfied  with  receiving  Mrs.  Kerr's  guarantee. 
1  form  was  then  drawn  up,  and  was  submitted  to  her  by  her 
husband,  and  she  signed  it  after  she  read  it.  The  same  operation 
was  subsequently  repeated.  The  overdraft  was  extended  to  2,792{. 
in  about  two  months.  The  bank  asked  for  a  second  guarantee,  and 
obtained  it  in  the  same  way.  In  August  of  the  same  year  the 
overdraft  was  extended  to  8,8642.,  and  the  bank  asked  for  a  further 
goarantee,  and  received  it  to  the  extent  of  4,0002.  It  is  in  reference 
to  this  last  guarantee  upon  which  the  action  is  brought,  that  the 
defence  is  raised  that  it  was  obtained  by  undue  influence  and 
persuasion  of  the  defendant's  husband,  that  it  was  signed  by  her 
in  ignorance  of  its  nature  and  effect  and  true  meaning,  and  without 
any  independent  advice.  The  whole  of  the  facts  appear  to  contradict 
this  defence.  There  appears  to  have  been  no  undue  or  improper 
influence  exercised  by  the  husband  upon  the  defendaiUt,  and  as  the 
learned  judge  has  pointed  out^the  influence  naturally  arising  from 
the  position  in  which  they  stood  towards  one  another,  and  the  fact 
that  they  had  an  interest  in  common  in  the  successful  carrying  out 
of  the  business  in  which  the  hu6band  was  engaged,  is  not  an 
influence  which  is  recognised  by  law  as  undue  influence.  It  is  not 
an  influence  against  which  a  creditor,  for  his  own  protection,  is 
bound  to  see  that  the  wife  should  have  independent  advice,  under 

V.L.U,  Vol  XV.  X 
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F.c»         the  role  whieh  forbids  creditors  who  have  made  advances  of  money 
1^         to  a  debtor  inducing  the  debtor  in  time  of  difficnlty  to  compel  a 
The  CoLOHiiL  P®'^^^  ^^^  ^^  under  his  influence  or  control  to  pay  the  debtor's 
Bank  of       debt,  that  person  not  being  in  the  position  of  being  able  to  resist 
V.  the  debtor's  importunitjrj^^  In  this  case  the  wife  was  by  her  interest 

'*"*  and  position  as  a  wife  interested  in  the  success  of  her  husband  in 
3iffmboikam,aJ,  this  business.  And  apparently  without  any  undue  pressure  her 
husband  proposed  to  her  that  she  should  give  a  guarantee  for  the 
debt  of  the  firm,  of  which  he  and  his  brother  were  members  ;  her 
father,  with  whom  she  was  residing,  gave  his  consent,  and  with  the 
knowledge  of  her  father  and  with  his  consent  she  read  the  document 
steadily  through  and  signed  it.  If  she  did  not  understand  all 
the  details  she  understood  the  general  nature  and  effect  of  the 
document.  Those  which  she  did  not  understand  did  not  affect 
her.  She  signed  several  guarantees  within  intervals  of  each 
other,  and  her  own  evidence  showed  that  the  learned  judge  was 
clearly  correct  in  coming  to  the  conclusion  that  she  knev 
and  understood  the  substantial  and  legal  effect  of  the  docu- 
ments which  she  signed,  and  that  she  had  not  signed  the  three 
different  guarantees  in  ignorance  of  their  effect.  As  to  considera- 
tion for  the  guarantees,  she  certainly  received  consideration.  Every 
guarantor  receives  consideration  if  time  and  credit  are  given  to  the 
principal  debtor.  A  further  question  had  been  raised  in  respect  to 
a  sum  of  1,800Z.,  which  it  was  said  had  been  paid  to  the  plaintiffs 
in  respect  of  the  guarantee.  It  appeared  that  after  the  third 
guarantee  was  given  on  the  7th  August  1887,  the  overdraft  was 
increased  from  2,6642.  to  4,6922.  on  the  14th  January  1888.  On 
that  date  a  cheque  for  1,8002.  was  paid  into  the  debtor's  account 
upon  a  pay-in  slip  by  Mr.  John  Eerr.  It  was  a  cheque  paid  to 
Mrs.  Eerr  out  of  moneys  belonging  to  her  from  her  uncle's  estate. 
It  is  contended  that  it  was  her  intention  to  apply  that  sum  of 
1,8002.  in  reduction  of  her  liability  on  the  third  guarantee,  and 
that  that  intention  was  carried  into  effect  in  such  a  way  as  to 
make  it  binding  on  the  bank  to  receive  it  or  to  hold  it  in  reduction 
of  the  overdraft  at  that  date.  The  judge  has  expressed  his  opinion 
that  it  is  not  very  clear  what  Mrs.  Eerr's  intentions  were,  or  at 
least  how  far  they  were  expressed.  The  evidence  shows  that  as 
between  herself  and  her  husband  they  were  not  as  clearly  expressed 
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as  they  ought  to  have  been.     [His  Honor  read  defendant's  evidence  f.o. 

relating  to  this  point.]     Robert  Eerr  got  the  oheqne  for  a  purpose  isse 

Teiy  imperfectly  expressed :    he  did  not  carry  out  that  purpose  ^^^  cotonial 
himself;  he  handed  it  to  Smith,  directing  him  to  pay  it  into  the       Bank  of 

AUBT&ALABIA 

bank  against  the  guarantee.     Smith  acknowledges  that  he  received  «. 

it  for  that  purpose,  but  he  did  not  fulfil  his  instructions;  he  ^m. 
handed  it  to  John  Kerr»  mentioning  for  what  purpose  he  had  mgMoiham^cj, 
reeeiTed  it.  John  Eerr  paid  the  cheque  in  in  the  manner  described 
in  his  evidence.  The  pay-in  slip  used  by  him  was  in  the  usual 
fonn.  Now  it  is  contended  that  if  Mrs.  Eerr's  agent  to  lodge  this 
cheque  had  lodged  it  with  specific  instructions  that  it  should  be 
paid  in  in  reduction  of  her  liability  on  the  guarantee,  then  that 
would  have  bound  the  bank.  It  is  a  question  of  fact  whether  the 
cheque  was  so  paid  in.  The  use  of  the  words  ''  to  be  paid  in 
against  the  guarantee  "  certainly  point  in  the  direction  of  a  specific 
appropriation;  but  the  act  of  John  Eerr  filling  up  the  ordinary 
pay-in  slip  containing  instructions  to  pay  it  to  the  partner- 
ship account  would  point  in  a  different  '  direction.  The 
direction  to  credit  the  debtor's  account  with  this  cheque,  if  unac- 
companied by  anything  else,  would  place  the  amount  represented 
by  the  cheque  under  the  control  of  the  debtor,  and  he  could  operate 
apon  it  to  the  full  extent  of  the  cheque.  If  that  direction  con- 
tained on  the  face  of  the  pay-in  slip  shotdd  be  understood  to  be 
controlled  by  the  language  used  by  John  Eerr,  it  would  require 
that  that  money  should  be  placed  to  some  distinct  separate  account 
beyond  the  control  of  the  debtor,  or  at  all  events  with  notice  to  the 
bank  that  if  placed  under  his  control  it  limited  the  amount  of  the 
guarantor's  liability.  The  act  of  the  person  paying  the  cheque  in 
and  the  words  used  by  him,  in  our  opinion,  and  in  the  opinion  of 
the  learned  judge  who  tried  the  case,  left  the  bank  officials  in  a 
state  of  uncertainty  and  even  in  ignorance  as  to  whether  this  was 
a  special  appropriation  or  not.  The  judge  has  found  as  a  fact  that 
there  was  no  specific  appropriation,  and  we  think  that  the  evidence 
justified  that  conclusion. 

HoLBOTD,  J.  I  concur  in  the  judgment  of  the  Court.  The 
learned  judge  at  the  trial  found  that  no  undue  influence  was  exer- 
cised by  Mr.  Eerr  over  his  wife  to  induce  her  to  give  the  guarantee 
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in  question.  It  has  been  pointed  out  that  upon  the  judge's  notes 
there  is  ample  testimony  on  which  any  reasonable  man  might  come 
to  the  same  conclusion.  When  I  arrive  at  the  opinion  that  theie 
is  evidence  upon  which  the  judge  in  the  Court  below  might  come 
to  a  particular  conclusion,  I  should  certainly  decline  to  weigh 
nicely  in  the  balance  the  conflicting  evidence^  of  both  sides.  The 
Court  has  decided  again  and  again  that  it  will  abstain  not  only 
from  overruling  the  primary  judge,  but  even  from  considering  with 
any  great  care  whether  it  would  have  arrived  at  the  same  conclusion 
as  he  did  upon  questions  of  fact. 

In  this  case  however  I  think  that  some  legal  propositions  haTe 
been  urged  which  can  hardly  be  supported.  It  was  strongly  insisted 
that  the  bank  in  this  case  ought  to  have  ascertained  that  the  defen- 
dant had  independent  advice,  and  that  they  could  not  sue  on  the 
guarantee  because  they  did  not  take  the  trouble  to  ascertain  whether 
she  had  such  advice.  Now  no  case  was  cited  to  establish  any  pro- 
position of  that  kind.  There  have  been  cases  in  which  a  person 
who  might  have  been  supposed  to  have  been  under  the  influence  of 
another  has  given  security  to  that  other  person's  creditor  for  an 
antecedent  debt,  but  having  been  induced  to  do  so  by  influence 
unduly  exercised  or  by  fraud,  the  creditor  receiving  that  benefit  has 
been  held  not  to  be  entitled  to  take  advantage  of  it  because  he 
neglected  to  ascertain  that  the  person  who  gave  it  to  him  had  had 
independent  advice.  When  it  turned  out  that  that  person  had  not 
had  such  advice  and  had  been  deceived  or  •influenced  unduly,  then 
the  creditor  had  to  sufier.  There  are  two  circumstances  here  which 
distinguish  this  case  from  such  a  case  as  that.  Here  there  has  been 
no  undue  influence  exercised.  That  has  been  found  as  a  fact  by  the 
learned  primary  judge,  and  therefore  the  foundation  of  the  principle 
that  a  creditor  must  see  that  independent  advice  has  been  afforded 
is  wanting.  The  creditor  is  only  liable  where  undue  influence  has 
been  in  fact  exercised,  or  where  there  has  been  fraud.  Another 
distinction  is  that  the  wife  here  is  not  a  mere  volunteer ;  on  the 
centrally,  the  creditor  has  given  valuable  consideration  to  her.  These 
two  circumstances  distinguish  this  case  from  the  cases  in  the  books. 
I  should  point  out  as  far  as  undue  influence  is  concerned  that  there 
are  many  circumstances  from  which  the  conclusion  may  be  drawn  that 
undue  influence  has  been  exercised,  and  one  of  these  circumstances 
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is  ihe  veiy  fact  that  independent  advice  has  not  been  obtained ;  but 
ii  all  comes  down  to  a  question  of  fact  for  the  judge  to  decide.  With 
regard  to  the  1,800^,  the  learned  judge  has  found  as  a  fact  that  that 
sum  of  money  was  not  specifically  appropriated.  What  he  virtually 
says  in  his  judgment  is  this,  that  there  was  some  indistinct  talk 
about  the  money  being  paid  in  against  the  guarantee;  but  there.was 
a  written  document  handed  in  to  the  bank  which  showed  that  it 
oaght  to  be  paid  in  to  the  account  of  the  Eerr  brothers,  and  the 
judge  then  found  that  there  was  no  such  distinct  intimation  given 
to  the  accountant  as  should  have  induced  him  to  refrain  from  obeying 
the  directions  given  by  the  written  document.  The  pay-in  slip  is 
always  required  by  the  bank  when  money  is  paid  in,  and  is  required 
as  a  direction  to  the  bank  as  to  what  they  are  to  do  with  the  money. 
It  is  the  recognised  mode  of  directing  what  is  to  be  done  by  the  b(  nk 
with  money  paid  in.  The  bank  acted  upon  the  written  direction,  and 
they  have  been  thereby  induced  to  alter  their  position.  They  have 
made  farther  advances  which  we  may  suppose  they  would  not  other- 
wise have  made,  and  their  position  has  been  so  altered  owing  to  the 
act  of  the  agent  employed  by  the  defendant. 

Eebfebd,  J.  During  the  argument  I  have  had  no  doubt  as  to 
the  correctness  of  the  decision  of  the  learned  primary  judge  upon 
the  first  point.  With  regard  to  the  1,800{.  paid  in  to  the  bank, 
the  money  was  paid  in  on  the  ordinary  pay-in  slip  and  placed  to 
the  credit  of  the  firm.  In  the  absence  of  a  specific  appropriation, 
DO  other  course  was  open  to  the  bank  than  to  reduce  the  current 
aoeountby  the  sum  so  paid  in.  If  the  money  had  been  specifically 
appropriated  and  paid  in  on  a  difierent  slip  or  different  form,  or 
with  an  intimation  clearly  and  distinctly  given  to  the  plaintiff  to 
appropriate  it  in  reduction  of  the  guarantee,  then  the  position  would 
have  been  very  different.  I  have  no  doubt  that  the  plaintiff  in  her 
own  mind  intended  to  appropriate  the  1,8002.  as  against  her  liability 
on  the  guarantee,  but  she  did  not  take  the  necessary  steps  to  effect 
this  end. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Crisp,  Lewis  d  Hedderwick. 
Solicitors  for  the  respondent :  Movie  d  Seddon* 
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F.o.  HINLBT  o.   MoMASTERS. 

^7^  "  ne  M<miag€  and  Matrimonial  Cmum  SiatmU  1804"  {No.  USS),  PaH  HI.,  u.  30, 

8opt.  13  80  ^^>  ^>  ^^ — Order  for  mainUnauoe  qf  an  iUeffitimate  ehild-^Tstiimionjf  of 

—  mother — Svidenoe — Former  ordere  produced  as  evidence  of  patemiUf — JSetoppel 

of  denial  of  paiemify  hy  a  puMive  father — Setjudicaia. 

Per  totam  curiam.  In  a  oompUint  before  justice  ag^nst  the  patative  father  for 
maintenanee  of  an  iUegitimate  child,  former  orders  made  against  the  father  for  main- 
(enanee  are  evidence  of  his  paternity  in  a  subseqnent  proceeding,  even  though  such 
orders  are  bad,  and  might  have  been  quashed,  and  these  former  orders  are  an  estoppel 
against  the  alleged  father  denying  that  he  was  the  father.  In  complaints  ander 
Part  III.  of  Act  No.  268  the  child  and  the  father  are  the  real  parties;  so  where  two 
maintenance  orders  were  obtained  agunst  the  father  by  the  child's  mother,  and  a 
third  was  afterwards  obtained  against  him  by  the  father  of  the  mother  (she  then  being 
dead,  thoogh  that  fact  was  not  in  evidence  before  the  justices),  the  parties  are  the  same, 
and  the  two  former  orders  can  be  addnoed  as  ree  judieata  at  the  application  for  the  third. 

Per  HiGiNBOTHAM,  C. J.  An  order  for  maintenance  of  an  illegitimate  child  can 
be  made  by  justices  without  the  evidence  of  the  mother  herself. 

Sec  86  of  Act  No.  268  does  not  mean  that  either  the  evidence  of  the  mother  or 
the  corroboration  of  her  evidence  ia  required  to  give  the  justices  jurisdiction. 

Per  HoLXOYD,  J.,  eewtbls.  That  in  this  case*  in  the  absence  of  the  previoos 
orders,  the  objection  that  the  mother  was  not  called  would  be  a  good  one.  The 
mother's  evidence,  when  it  can  be  obtained,  is  the  best  evidence  of  the  paternity ; 
and  unless  the  putative  father  is  estopped  from  denying  lus  paternity,  it  ought  to  be 
produced.  Although  sec.  36  does  not  expressly  say  that  the  mother  should  be  called 
to  give  evidence,  it  takes  for  granted  that  she  would. 

Per  EsBFBBD,  J.  Sec.  37  of  Act  No.  268  provides  that  the  mother  may  also  be 
ordered  to  contribute  to  the  maintenance  of  the  child,  and  the  justices  might  fairly 
insist  on  the  mother  being  before  the  Court  to  be  examined. 

This  was  an  order  to  review  an  order  of  justices  by  which  the 
defendant  was  ordered  to  pay  a  certain  sum  weekly  for  the  main- 
tenance of  his  illegitimate  child.  The  present  order  appealed 
against  had  been  obtained  by  the  father  of  the  mother  of  the 
illegitimate  child  on  the  18th  March  1889.  In  the  years  1876  and 
1877  the  mother  obtained  orders  for  maintenance  of  the  child 
against  the  defendant.  The  mother  died  during  the  period  between 
the  making  of  the  order  of  1877  and  the  order  now  appealed 
against.  The  orders  of  1876  and  1877  were  bad  on  the  face  of 
them,  as  they  fixed  a  definite  time  during  which  maintenance  was 
to  be  paid.  These  orders  had  not  been  quashed,  and  were  put  in 
as  evidence  on  the  complaint  of  18th  March. 

The  order  to  review  was  obtained  on  two  grounds  : — 
Ifit — That  at  the  hearing  the  defendant  was  entitled  to  have 
the  mother  called  and  cross-examined,  and  that  the  justices  had  no 
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jurisdiction  to  make  an  order  for  mainten^ce  in  the  absence  of  f.o. 

the  mother.  18^ 

2nd — ^That  there  was  no  legal  evidence  before  the  Oourt  of       ha»lbt 

Pettj  Sessions  to  show  that  defendant  was  the  father  of  the  child.  v. 

MoMabtbiu. 

ItcMcs  to  show  cause — The  evidence  of  the  mother  is  not 
necessary ;  she  need  not  make  the  complaint,  for  by  sec.  80  of 
"  The  Marriage  and  Matrimonial  Causes  Statute  1864"  (No.  268), 
''any  reputable,  person"  may  do  so  ;*and  by  sec.  31  the  justices 
may  make  an  order  against  the  defendant  whether  he  be  present  or 
not.  Reg.  v.  Arinitage  (a)  at  first  seems  against  me,  but  that  was 
decided  on  the  Einglish  sections  which  require  the  mother  as  a 
party.  There  is  abundant  legal  evidence  of  defendant's  paternity. 
The  two  former  orders  are  admissible  in  evidence,  even  though  they 
are  bad,  and  might  have  been  quashed.  They  estop  the  defendant 
from  saying  now  that  he  is  not  the  father :  Reg.  v.  Smith  (6).  As 
to  the  orders,  it  is  a  case  of  res  jtidicata  between  the  parties,  for 
the  parties  are  really  the  same,  although  meantime  the  mother  has 
died.  The  view  of  Victorian  law  is  that  the  child  is  the  party 
in  these  cases,  analogous  to  the  case  of  a  child  suing  by  a  next 
friend.  See  sees.  1, 2, 3  of  the  Statute  7  and  8  Vict.,  c.  101,  which 
aredifierent  from  sec.  36  of  our  Act,  which  says  only  that  the  uncor- 
roborated oath  of  the  mother  shall  be  insufficient ;  that  means,  if 
she  is  called,  not  that  she  must  be  called. 

Madden  to  move  order  absolute — The  intention  of  the  Act  No.  268 
eoold  not  be  that  the  mother,  the  one  person  whose  evidence  as  to 
ihe  paternity  of  an  ill^timate  child  is  valuable,  can  be  dispensed 
with.  Such  a  rule  would  have  monstrous  effects  on  the  whole 
male  community,  who  would  be  at  the  mercy  of  every  unfounded 
proceeding  of  this  nature.  Under  sec.  SO  the  person  who  lodges 
the  complaint  is  the  party  to  the  action,  the  child  is  not  a  party. 
Bo  the  doctrine  of  res  judicata  cannot  apply  here ;  the  defendant  is 
always  identical,  of  course,  but  in  the  first  two  orders  the  mother 
was  the  complainant,  and  now  it  is  her  father.  Sec.  36  implies 
that  the  mother  is  to  be  called,  and  then  enacts  what  is  to  be  the 

(«)  L.IL  7  QJB.  778.  (*)   9  V.L.B.  (L.)  112. 
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P.O.  value  of  her  evidence  after  she  has  been  called :  OiUrain  v.  More- 

X889  wood  (c) ;    Hathaway  v.   Barrow   {d) ;    Smith  v.   Ruminens  (e); 

^~  PhiUips  V.  Tomlinson  (/) ;  Reg.  v.  McGorniick,  exparte  Brennan  (7) ; 

».  Case  V.  i2e«i;e  (A) ;  Shedden  v.  Patrick  (i) ;  Taylor  on  Evidence 

(7th  ed.),  1411. 

Cur,  adv.  vult 

IIiaiNBOTHAM,   C.J,      Order   to   review   an   order  of  justices 
requiring  the  defendant  to  pay  ten  shillings  a  week  for  the  main- 
tenance of  his  illegitimate  child.     Honorah  Hanley  gave  birth  to 
an  illegitimate  child  in  September  1876.     On  10th  November  1876, 
upon  the  complaint  on  oath  of  George  Ross,  an  order  was  made  bj 
justices  in  the  Court  of  Petty  Sessions,  at  Daylesford,  against  the 
defendant  as  the  father  of  the  illegitimate  child,  for  leaving  it  with- 
out adequate  means  of  support.     The  mother  and  the  defendant 
both  appeared  before  the  justices  on  that  occasion,  and  the  defendant 
was  ordered  to  pay  live  shillings  a  week  to  the  Clerk  of  Petty 
Sessions  for  twelve  calendar  months.     That  order  was  bad,  as  fixing 
a  de£lnite  period  during  which  maintenance  was  to  be  paid,  and  it 
might  have  been  set  aside  :  Reg.  v.  Smith  (k).     There  was  evidence 
that  the  defendant  paid  the  amount  ordered  for  twelve  months. 
On  4th  December  1877  the  mother,  Honorah  Hanley,  made  another 
complaint,  on  oath,  against  the  defendant,  who  did  not  appear,  and 
a  second  order  for  the  payment  of  five  shillings  a  week  was  made 
by  the  Court  of  Petty  Sessions,  at  Daylesford,  for  another  period  of 
';welve  calendar  months.     The  defendant  appears  to  have  made 
>ayments  under  this  order  for  a  short  time,  and  he  then  went  to 
!few  Zealand,  where  he  remained  for  eleven  years.     Daring  that 
ime  the  mother,  Honorah  Hanley,  died,  and  her  child  was  main- 
ained  by  her  father,  who  now  brought  this  complaint  against  the 
lefendant,  on  his  return  from  New  Zealand,  charging  him  with 
laving  deserted  his  illegitimate  female  child  on  5th  March  1889. 
The  justices  made  an  order  in  proper  form,  without  fixing  a  limit 

(c)  3  East.  346.  (A)    14  Johns.  New  York  Rep.  ^8. 

(d)  1  Camp.  149.  (»)     2  Sw.  &  Tris.  170  ;  Williams,  J^  tt 
(*;    lb.  9.                                                   pp.  180,  181. 

(/)  2  W.  W.  &  A'B.  (L.)  92.  (*)  9  V.L.R.  (L.),  p.  112. 

(^)   4  V.L.R.  (L.)  36. 
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to  the  time  daring  which  the  order  should  ran,  for  payment  by  the  f.g. 

defendant  of  ten  shillings  a  week.  1^9 

The  first  question  we  have  to  determine  is,  whether  such  an        „ 
order  for  the  maintenance  of  an  illegitimate  child  can  be  made  by  «. 

justices  without  the  evidence  of  the  mother  herself.     It  has  been  

contended  for  the  defendant  that  he  is  entitled,  as  of  right,  to  have  -gy»«^^<^«"»»g«^- 

the  mother  of  the  child  called  to  be  cross-examined  on  his  behalf, 

and  that  failing  her  appearance  no  order  can  be  lawfully  made 

against  him.     A  proceeding  for  maintenance  is  in  the  nature  of  a 

civil  suit :  Reg.  v.  CoUins  (Z).     No  rule  of  law  requires  a  particular 

witness  to  be  called  in  support  of  a  civil  claim.     If  the  right  now 

insiBted  upon  exists,  it  must  be  given  by  the  Statute  which  creates 

the  jurisdiction  in  cases  of  this  nature.   Reg.  v.  Armitage  (m) ,  which 

was  cited  in  aid  of  this  alleged  right  of  the  defendant,  was  decided 

upon  the  terms  of  the  English  Bastardy  Acts  then  in  force.     It  was 

prorided  by  7  and  8  Vict.,  c.  101,  sec.  2,  that  an  order  might  be 

made  upon  the  application  of  the  mother.     By  sec.  8  the  justices 

were  required  to  hear  the  evidence  of  the  woman,  and  such  other 

eridence  as  she  might  produce,  and  also  the  evidence  tendered  by 

or  on  behalf  of  the  person  alleged  to  be  the  father,  "  and  if  the 

evidence  of  the  mother  be  corroborated  in  some  material  particular 

by  other  testimony  to  the  satisfaction  of  the  said  justices,  they  may 

adjudge  the  man  to  be  the  putative  father  of  such  bastard  child." 

These  provisions  were  extended  by  8  and  9  Vict.,  c.  10,  sec.  6,  to 

the  hearing  of  an  appeal  against  the  order  to  the  General  Quarter 

Sessions  of  the  Peace.    By  these  Acts  the  giving  of  evidence  by  the 

mother,  who  alone  is  authorised  to  lay  the  complaint  (7  and  8  Vict., 

c.  101,  sec.  2),  and  the  corroboration  of  that  evidence,  are  made 

conditions  of  the  jurisdiction  of  the  justices  in  both  courts. 

The  Victorian  enactment  on  this  subject,  **  The  Marriage  and 
Matrimonial  Causes  Statute  1864"  (Part  HI.),  sees.  80,  42,  appears 
to  pay  more  regard  to  the  interests  of  the  illegitimate  child  than 
the  English  Acts  above-mentioned.  Under  our  law  **  any  reputable 
person,"  as  well  as  the  mother,  may  make  complaint  on  oath  against 
the  father.  The  paternity  of  the  defendant  is  one  of  the  essential 
elements  of  proof  in  all  cases,  and  in  the  majority  of  cases  of  a  first 
application  for  an  order  for  maintenance  this  fact  can  only  be 
(0  7  V.L.E.  (L.),  p.  74.  (»)  L.E.  7  Q.B.,  p.  778. 
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F.o.  established  by  the  evidence  of  the  mother  where  the  defendant 

1889  appears  to  answer  the  complaint  by  a  denial  of  the  fact.     Bat 

Hafut       lioither  the  evidence  of  the  mother  nor  the  corroboration  of  her 

V.  evidence  in  a  material  particular  by  other  testimony  is  expressly 

required  by  the  law  of  Victoria  as  a  condition  of  the  jurisdiction  of 

HigMotkam^cj.  ^j^^  j^gticcs.  The  words  of  sec.  86  are :  "  No  man  shaU  be  taken  to 
bethefather  of  an  illegitimate  child  upon  the  oath  of  themotheronly/' 
that  is  to  say,  if  the  mother's  testimony  has  to  be  depended  on  in 
proceedings  taken  by  herself,  or  by  another  person,  on  behalf  of  ihe 
child,  her  oath  alone  will  be  insufficient.  But  she  need  not  be 
called  as  a  witness  at  all,  or  if  called  she  need  not  be  corroborated, 
if  without  her  sworn  testimony,  or  independently  of  it,  there  be 
evidence  proper  and  sufficient  to  satisfy  the  justices  that  the  defen- 
dant is  the  father  of  the  child.  As  our  law  does  not  require  that 
the  oath  of  the  mother  shall  be  given  at  all,  either  by  sworn  com- 
plaint, or  at  the  hearing,  the  first  ground  of  this  order  has  notbeen^ 
in  our  opinion,  sustained. 

The  second  ground  of  the  order  is  that  there  was  no  legal 
evidence  whatever  before  the  Court  of  Petty  Sessions  that  the 
defendant  was  the  father  of  the  child.  The  two  previous  orders 
of  justices  in  Petty  Sessions  were  received  in  evidence,  notwith- 
standing objections  taken  for  the  defendant.  They  were  bad,  and 
might  have  been  quashed  or  appealed  from  by  the  defendant.  But 
they  still  remain  unappealed  against  and  unrescinded,  and  though 
their  operation  has  long  expired,  they  are  existing  records  or  official 
minutes  of  proceedings  of  a  Court  of  Petty  Sessions,  and  are  the 
best  evidence  of  adjudications  of  a  competent  tribunal  on  a  particular 
matter  then  in  dispute,  namely,  the  paternity  of  this  illegitimate 
child. 

It  has  been  argued  that  the  parties  to  the  present  proceeding, 
and  to  the  two  earlier  applications,  are  not  the  same  parties.  Bat 
we  think  they  are.  In  complaints  under  Part  III.,  that  illegitimate 
children  are  left  without  adequate  means  of  support,  the  children 
and  the  alleged  father  are  the  real  parties.  The  mother  or  a 
reputable  person  makes  complaint  on  oath  on  their  behal£  In 
any  subsequent  application  the  children  and  the  alleged  father 
remain  the  same  parties,  and  the  original  order  fixing  the  paternity 
of  the  defendant  being  still  unrescinded,  is  evidence  that  may  be 
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iegilly  used  to  estop  the  defendant  from  denying  the  fact,  and  is  f.c. 

snffident  apon  identification  of  the  defendant  to  supersede  farther  {^ 

or  other  proof  of  the  fact.      The  decisions  upon  the   English 

Bastardy  Acts  are  in  accordance  with  this  view.     The  dismissal  of 

an  application  by  the  mother  is  not  a  bar  to  a  second  application  by 

her,  as  no  appeal  lies  from  such  a  refusal,  and  not  one  of  the  facts  Biffinboiham,C.J. 

which  together  constitute  the  merits  of  the  application  appears  to 

have  been  found  and  determined  by  the  justices :  Reg,  v.  Machen  (n) ; 

Beg.  T.  Oaunt  (o).     But  where  on  appeal  to  Quarter  Sessions  an 

order  of  affiliation  is  granted  on  the  special  ground  of  the  insuffi- 

deney  of  the  corroborative  evidence  as  required  by  the  English 

Acts,  the  order  of  Quarter  Sessions  is  final  and  binding  upon  both 

parties :  Reg.  v.  Glynne  (p).     We  are  of  opinion  that  the  order 

to  review  has  not  been  supported  upon  either  of  its  two  grounds, 

and  it  will  be  dismissed  with  costs. 

HoLROYD,  J.  I  agree  with  the  judgment,  but  not  with  all  the 
reasons  stated  in  it.  The  fact  of  the  paternity  of  this  child  was 
proved  in  a  proceeding  before  the  justices,  in  which  an  order  was 
made  against  the  alleged  father  which  might  have  been  quashed. 
Whether  it  had  been  quashed  or  not,  still  I  think  that  the  fact  would 
hsTe  been  adjudicated  upon.  It  was  an  adjudication  inter  partes.  The 
child  was  a  party  on  one  side  and  the  alleged  father  was  a  party  on 
the  other.  When  evidence  was  given  on  the  application  with  which 
we  are  dealing  that  this  fact  had  been  found  on  a  previous 
application,  that  operated  by  way  of  estoppel,  and  prevented  the 
alleged  father  from  requiring  that  further  evidence  of  the  fact 
Bhoold  be  adduced.  If  there  had  been  no  such  adjudication, 
I  should  have  thought  that  the  objection  that  the  mother  was  not 
called  was  a  good  one.  It  appeared  in  the  proceedings  before  this 
Court  that  the  alleged  father  had  stated  that  the  mother  had  died 
some  years  previously.  That  evidence  was  not  given  before  the 
justices;  there  was  no  evidence  before  them  to  show  that  the 
mother  was  dead.  In  my  opinion  the  mother's  evidence  was  the  best 
obtainable  evidence,  and  unless  it  appeared  that  she  was  dead  or 
that  her  evidence  could  not  be  obtained,  no  other  evidence  could 

(•)  14  Q.B.  74.  (o)  L.R  2  Q.B.  466.  (p)  L.R.  7  Q.B.  16. 
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be  substitated  for  hers.  The  rule  is  that  if  the  best  obtainable 
evidence  is  not  produced,  a  presumption  arises  that  it  would  be 
unfavourable  to  the  person  who  ought  to  produce  it.  That  has  been 
modified  in  some  cases  by  statute,  but  generally  the  rule  should  be 
rigidly  adhered  to.  The  rule  applies  not  to  the  quantity,  but  to 
the  quality  of  the  evidence.  In  cases  of  this  kind  it  is  impossible 
for  any  human  being  but  the  mother  to  know  who  the  father  was. 
And  her  evidence  ought  to  be  produced,  unless  as  in  this  case 
the  alleged  father  is  estopped  from  denying  that  he  was  the 
father.  The  86th  section  of  "  The  Marriage  and  Matrimonial 
Causes  Statute  1864  "  did  not  require  in  so  many  words  that  the 
mother  should  be  called  to  give  evidence,  but  it  took  for  granted 
that  she  would. 


Eebfebd,  J.  I  am  also  of  opinion  that  the  adjudication  by  the 
justices  in  the  first  instance,  even  though  it  was  not  quashed,  made  the 
fact  in  dispute  in  this  case  res  judicata^  and  the  record  was  admissible 
to  prove  the  fact  in  any  court  of  law.  That  fact  having  been 
previously  adjudicated  upon,  the  evidence  of  the  mother  was  not 
necessary  in  the  proceedings  they  were  now  considering.  I  would 
not  say  that  her  evidence  could  be  dispensed  with  if  that  fact  had 
not  been  determined  by  adjudication.  By  sec.  37  of  "  The  Marriage 
and  Matrimonial  Causes  Statute  1864"  it  is  provided  that  the 
mother  might  also  be  ordered  to  contribute  to  the  maintenance  of 
the  child.  And  the  justices  might  fairly  insist  on  the  mother  being 
before  the  Court  to  be  examined. 

Order  to  review  the  decision  of  the  justices 
dismissed  with  costs. 

Solicitors  for  complainant :  Lyons  d  Turner. 
Solicitor  for  respondent :  Oaunson. 

A.  F.  M. 


Digitized  by 


Google 


VOL.  Xy.J  LII  &  Llll  VICT. 


SANDHURST  MUTUAL  PERMANENT  INVEST&lENT  BUILDING  F.C. 

SOCIETY  V,  QISSING.  

1889 
"Tnufer  of  Land  StoMe"  (ilTo.  301),  «.  4&^Meamnff  of  ike  word*  ''tenant;'   Sept.  18, 19,  23. 
**  inter eet  of  an^  tenant;'  in  e,  40.  

The  word  "tenant"  in  the  Tranefer  of  'Land  Statute,  sec.  49,  mnit  be  deemed  to 
indnde  every  tenant  who  is  in  actual  occupation,  and  holds  under  some  landlord. 

The  words  ''interest  of  any  tenant,"  in  the  same  section,  imply  that  every  interest 
in  the  Itnd  of  such  a  tenant,  which  grows  out  of  and  is  not  disseverahle  from  his 
right  to  continue  in  occupation  as  a  tenant,  is  protected  by  the  terms  of  this  section 
mfdnA  the  claim  of  a  proprietor  under  a  certificate  of  title. 

The  defendant  was  let  into  or  allowed  to  remain  in  possession  of  land  under  a 
eontraet  for  the  sale  of  the  land  to  him  by  the  vendor.  The  vendor  at  the  same  time 
tnuferred  the  land  to  the  plaintiff  society. 

Held,  in  an  action  of  ejectment  the  defendant  being  in  possession  of  the  land  as 
tauBt,  that  this,  together  with  the  contract  of  sale,  constituted  an  ** interest"  to 
whidi  the  land  was  subject  under  sec.  49  of  the  T^'onefer  of  Land  Statute^  and  that 
this  dtim  must  prevail  against  the  claim  of  a  proprietor  transferee  of  the  certificate 
of  titie  of  the  land,  and  that  such  transferee  could  not  succeed  in  an  action  of 
0)€ctinenL 

It  is  not  to  be  reoognised  as  a  principle^  of  law  that  mere  negligence  can  deprive  a 
tcBsnt  of  his  statutory  rights  under  sec.  49  of  the  Tramfer  of  Land  Statute. 

Appeal  from  the  County  Court  at  Sandhurst  against  a  judgment 
in  fa?oar  of  the  defendant  in  an  action  of  ejectment. 
The  material  facts  appear  in  the  judgment. 

Biggins  fox  pkintiff  appellant  cited  Le  Neve  ▼.  Le  Neve  (a) ; 
(Winterbottom  v.  Ingham  (b)  was  referred  to  by  Higinbotham,  C.J.)  ; 
Cakert  v.  Tate  (c)  ;  Robertson  v.  Keith  (d)  ;  Cunningham 
▼.Owidry  {e) ;  Mv/nro  v.  Sutherland  (/) ;   Ettershank  y.  Zeal  (g). 

Topp  and  Quick  for  defendant  respondent  cited  Colonial 
Bank  of  Australasia  v.  Rabbage  (A) ;  Colonial  Bank  t.  Roache  (t) ; 
Mayer,  etc.^  of  Staple  of  England  t.  Governor,  etc,,  of  Bank  of 
England  (k). 

Cw.  adv.  vult. 

(«)  2  Wh.  &  Tud.,  L.C.  (6tli  ed.),  at  p.  63.  (/)  5  A. J.R.  38,  75,  139. 

[1)  7  Q.B.  611.  (s)  8  V.L.R.  (Eq.)  333. 

ie)  Argue  Rep.,  8th  Aug.  1867.  (A)   5  V.L.R.  (L.)  462. 

*  id)  1  V.R.  (Eq.)  11 ;  Molesworth,  J.,  at  (i)    1  V.R.  (L.)  105. 

PU.  (k)  21  Q.B.I).  160, 

(')  2  V.L.R.  (Eq.)  197. 
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F.o.  The  jadgment  of  the  Court  [Hioimbotham,  C. J.,  Holbotd  and 

^^  Eebfebd,  JJ.]  was  delivered  by  Hioinbothah,  C.J.    Appeal  from 

Sandhumt  ^^^  judgment  of  the  judge  of  the   County  Court  at  Sandhurst 

Mutual  Pbb-  in  an  action  of  ejectment.      On  19th  October  1885  the  plaintiff 

ICANKNT    InYSBT-  .  ,  ,  *     ^  ,*rx,        ^  x^    i  .    ,  .  • 

MBNT  BuiLDiva  socicty  advanced  a  sum  of  1506.  to  one  Esler,  taking  from 
SociBTT  j^j^  ^g  security  for  repayment  a  transfer  of  the  land  in  question, 
QisBiKo.  and  giving  him  a  deed  of  defeasance.  On  27th  October  1885 
a  certificate  of  title  was  issued  to  the  plaintiff  society.  The 
defendant  then  was,  and  had  been  from  a  date  prior  to  January  1882, 
in  possession  of  the  land.  The  land  was  Crown  land  when  the 
defendant  first  entered  on  it.  Esler  subsequently  obtained  the 
Crown  grant,  and  the  defendant  became  his  tenant.  On  5th  Januaiy 
1882  the  defendant  agreed  to  buy  the  land  from  Esler  for  702.  He 
afterwards  paid  the  purchase  money  in  full,  and  obtained  the  Crown 
grant  from  Esler  on  the  18th  January  1884.  Litigation,  not 
resulting  in  a  change  of  the  relation  between  the  vendor  and  the 
purchaser  as  to  this  land,  followed  between  the  parties,  the 
defendant  remaining  in  possession  of  the  land,  and  claiming  a  return 
of  the  Crown  grant,  which  he  had  given  back  to  Esler  in  the  course 
of  their  disputes,  and  specific  performance  of  the  contract  of  sale. 
Esler  died  on  22nd  April  1887.  The  question  we  have  to  determine 
turns  upon  the  meaning  of  the  words  in  the  49th  section  of  the 
Transfer  of  Land  Statute :  ''  The  land  which  shall  be  included  in 
any  certificate  of  title  shall  be  deemed  to  be  subject  .  .  •  where 
the  possession  is  not  adverse  to  the  interest  of  any  tenant  of  the 
land  notwithstanding  the  same  may  not  be  specially  notified  as  an 
encumbrance  on  such  certificate."  It  has  been  contended  for  the 
plaintiff  company  that  the  word  "  tenant "  here  means  a  lessee, 
that  the  object  of  this  provision  was  to  protect  the  interest  of  a 
person  whose  lease  could  not  be  registered  under  the  Statute  as 
being  for  a  term  not  exceeding  three  years  (see  sec.  75),  and  that 
such  interest  only  of  a  tenant  is  protected  as  belongs  to  him  in  his 
capacity  of  lessee.  An  early  decision,  that  of  Calvert  v.  Tate  (2), 
followed  by  Munro  v.  Sutherland  (m),  favours  this  limited  con- 
struction. It  is  unnecessary  for  the  purpose  of  deciding  this  case  that 
we  should  either  adopt  or  reject  the  suggestion  made  in  the  course  of 
the  argument,  namely,  that  the  word  ''  tenant*'  in  this  place  ought 

(I)  Arffus  Rep.,  8tb  Aug.  18G7.  (m)    5  A.J.B.,  p.  139. 
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to  be  oonstraed  in  the  wide  sense  of  any  person  who  is  the  holder  f-o. 

in  actual  possession,   not    adverse,    of  land   bronght  under  the  issg 

operation  of  the  Act,  and  that  the  "  interest "  of  such  a  person      sandhubst 

includes  all  rights  in  respect  of  the  land  either  springing  out  of  or  Mutual  Pbb- 

aecompanying  such  actual  possession.     But  we  think  that  the  word  ussr  Buildino 

"  tenant "  must  be  deemed  to  include  at  least  every  tenant  who  is        Sooibtt 

in  actual  occupation,  and  holds  under  some  landlord,  and  that        Gibsimg. 

every  interest  in  the  land  of  such  a  tenant  which  grows  out  of,  and  EiginboihamyCJ, 

is  not  disseverable  from,  his  right  to  continue  in  occupation  as  a 

tenant,  is  protected  by  the  terms  of  this  provision  against  the  claim 

of  a  proprietor  under  a  certificate  of  title.      The  more  recent 

decisions  of  this  Court  justify  to  this  extent,  at  all  events,  a  larger 

construction  being  placed  upon  these  words  than  was  allowed  by 

the  earlier  cases:    See  Robertson  v.  Keith   (n),   Cunningham  v. 

Gundry  (o),  in  which  the  same   learned   judge  stated   that  he 

had  reconsidered,  and  that  he  retained  the  opinion  he  had  expressed 

in  the  previous  case:    Colonial  Bank  v.  Rabbage  (p).     Applying 

this  meaning  of  the  terms  of  the  section,  what  was  the  "  interest  *' 

of  the  defendant  in  this  land  on  19th  October  1885,  when  Esler, 

his  vendor,  transferred  the  land  to  the  plaintiff  society  ?    Having 

been  let  into  or  allowed  to  remain  in  possession  under  a  contract 

for  the  sale  of  the  land  to  him,  the  defendant  became  at  law  tenant 

at  will  to  his  vendor,  and  he  could  not  be  ejected  by  his  landlord 

without  a  previous  demand  of  possession.     He  had  at  the  same 

time  an  equity  which  would  not  allow  his  vendor  to  determine  the 

tenancy  at  will  except  by  converting  it  into  an  estate  in  fee  simple. 

It  is  impossible  in  such  a  case  to  dissever  the  tenancy  and  the 

contract  from  one  another.     They  together  constitute,  we  think, 

an  interest  to  which  the  land  was  subject,  and  which  is  entitled  to 

prevaU  against  the  claim  of  the  new  proprietor  under  his  certificate 

of  title. 

It  was  further  argued  for  the  plaintiff  that  there  had  been  such 
negligence  or  laches  on  the  part  of  the  defendant  as  should  deprive 
him  of  his  right  under  the  statute.  The  learned  judge  who  tried 
the  case  must  be  taken  to  have  found  that  there  was  no  such 
negligence  or  laches^  and  we  concur  in  that  opinion,  particularly  as 

(«)    I  V.R.  (Eq.)  11 ;  Molesworth,  J.,  at     (o)    2  V.L.R.  (Eq.)  197. 
p.  14.  (p)   5  V.L.R.  (L.)  462. 
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F-0-  the  plaintiff  society  laid  itself  open  by  its  conduct  to  the  same  charge. 

1889  At  the  same  time  we  mast  not  be  understood  in  expressing  this 

Saitohuest     opinion  to  recognize  it  to  be  a  principle  of  law  that  mere  negligence 

Mutual  Pkb-    could  deprive  a  tenant  of  his  statutory  rights  under  sec.  49  of  the 
ICANBKT   Invest-  v      o 

KENT  Building  Transfer  of  Land  Statute.     The  appeal  will  be  dismissed  with 

»^i""^        costs. 

OissiNG.  Appeal  dismissed  tvith  costs. 

Hiffinhotham,  C.J. 

Solicitors  for  plaintiff:  Crabbe,  Cohen  dk  Kirby. 
Solicitors  for  defendant :  Connelly  db  Tatchell. 

A.  P.  M. 


1889  McCUE  V,  AUSTRALASIAN  U.S.N.  CO. 

^^f_^^'  «« EuUs  of  Supreme  Court  1884  "—Order  IX.,  r.  S^Seroice  of  wrU  of  eummone—De. 

Holroyd  J.       *      fendani  company  not  in  jurisdiction,  but  carrying  on  business  by  agent — Setting 

ofMfa  service  and  writ — Practice, 

Where  a  defendant  company  had  no  registered  office  within  the  jnriBdiction,  bat 
carried  on  businesa  here  through  an  agent  who  was  neither  head  officer,  clerk,  treasorer, 
manager,  inspector,  nor  secretary  of  such  company  within  the  meaning  of  Order  IX., 
r.8, 

Seld,  that  service  of  writ  of  summons  on  such  agent  was  not  good  service  as 
against  the  defendant  company,  and  would  be  set  aside. 

Motion  on  behalf  of  the  defendant  that  the  writ  of  summons 
and  the  service  of  the  same  be  set  aside  on  the  grounds  (1)  That 
the  defendant  is  not  domiciled  here  or  within  the  jurisdiction,  and 
(2)  That  the  copy  writ  was  not  served  on  the  head  officer,  clerk, 
treasurer,  manager,  inspector,  or  secretary  of  the  defendant  cor- 
poration, as  provided  by  rule  8  of  Order  IX. 

From  the  affidavit  it  appeared  that  one  William  Siddeley  was 
served  with  the  writ  on  14th  May  1889,  the  action  being  to  recover 
damages  for  the  alleged  detention  of  a  box  belonging  to  plaintiff. 
On  12th  April  1889  the  plaintiff's  solicitor  wrote  a  letter  to  the 
defendant  demanding  compensa^tion  for  the  said  box  shipped  in 
the  defendant's  ship  from  Sydney  to  Mackay,  in  the  colony  of 
Queensland.  The  defendant  company's  registered  office  is  in 
London,  and  its  head  office  for  Australia  is  in  Brisbane,  Queens- 
land, where  two  managers  reside.     Siddeley  was  neither  manager 


Digitized  by 


Google 


VOL  XV.] 


LII  &  LIII  VICT. 


388 


1889 


McCuB 

V. 


U.S.N.  Co. 
ffolroftfd,  J. 


HOT  office  holder  of  the  company  in  any  way  within  the  meaning 

of  rale  8  of  Order  IX.     He  carried  on  bnsiness  in  Melbourne 

under  the  style  of  "  William  Siddeley  &  Co.,"  as  a  shipping  agent,    aubtbI'lasuh 

and  as  such  acted  for  the  defendant,  engaging  cargo  and  passengers 

for  it,  and  did  general  agency  work  for  the  company,  for  which 

he  was  paid  commission.     He  had  no  power  of  attorney  from  the 

defendant  company,  but  acted  on  instructions  received  from  them. 

The  writ  of  summons  was  served  at  an  office,  in  front  of  which,  on 

a  space  about  twelve  feet  long,  there  was  printed  in  large  letters 

the  words  '^Australasian    United    Steam    Navigation    Company 

Limited;  "  there  was  no  notification  that  the  company  was  carrying 

on  its  business  in  this  colony  by  Messrs.  Siddeley  &  Co.  as  its 

agents. 

Box  in  support — The  company  does  not  carry  on  business  here. 
Siddeley  has  no  such  character  as  will  bring  him  within  the  opera- 
tion of  the  rule.  It  is  Siddeley,  and  not  the  Company,  who  carries 
on  business  here.  Siddeley  carries  on  his  own  business ;  the 
bosiness  is  his,  though  he  may  get  through  it  the  business  of  the 
company :  Nutter  v.  Messageries  Maritimes  (a). 

Cussen  to  oppose — If  the  company  has  agents  who  contract  for 
work  to  be  done  for  it  within  this  colony,  then  the  company  must 
be  said  to  be  resident  here.  He  cited  Neivby  v.  Von  Oppen.  (b) ; 
Palmer  y.  Goulds  Manufacturing  Co,  (c) ;  Carron  Iron  Co. 
T.  Maclaren  (d) ;  In  re  Oriental  Bank  Corporation  (e),  where 
Newby  t.  Von  Oppen.  is  quoted  by  Molesworth,  J.,  at  p.  175.  At 
any  rate  the  plaintiff  should  not  have  to  pay  the  costs  of  this 
proceeding. 

HoLEOYD,  J.  In  the  case  of  Newby  y.  Von  Oppen.  the  defen- 
dant was  clearly  carrying  on  business,  and  had  a  manager  there. 
In  this  case  I  think  from  the  affidaYits  before  me  that  the  com- 
pany is  not  domiciled  in  Victoria,  and  that  service  has  not  been 
effected  on  an  officer  or  officers  within  the  meaning  of  rule  8  of 

(a)  WLJ.Q.B.527.  (c)    W.N.  1884,  p.  63. 

W  I^R.  1  Q.B.  293 ;   Blackbam,  J.,     (d)  5  H.L.  Cas.,  at  p.  459. 
■t  pp.  295  and  296.  («)    10  V.L.B.  (Eq.)  154. 

V.UK,VoLXV.  Y 
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1889  Order  IX.      Bat  at    the  same  time  it    woald  appear  that  the 

McCuB        gentleman  who  is  acting  as  agent,  and  who  carries  on  his  business 

AusTEAiAsiAN   ^^^^^  ^^^  name  of  "  Wm.  Siddeley  &  Co./'  has  written  up  in 

U.S.N.  Co.      front  of  his  oflBce  in  large  letters,  "  The  Australasian  United  Steam 

Bolroyd^J,     Navigation  Company  Limited,"  and  that  would  lead  any  person 

to  belieye  that  that  company  was  registered  here  according  to  the 

law  of  Victoria,   and  that  it  was  a  limited  company,  and  was 

carrying  on  business  here.     I  set  aside  the  service  of  the  writ  of 

summons  without  costs. 

Solicitor  for  plaintiff :  Boyd. 

Solicitors  for  defendant :  MaUesoriy  England  dt  Stewart. 

A.  F.  M. 


P.O.  PERRON  V.  WILKINSON. 

]^  "  The  JusticM  of  the  Peace  Act  1887  "  {No,  953),  «.  82,  91— JurUdiction-^Power 

j£au  8.  of  Court  of  Petty  Seseione  to  award  cost*. 

___        ' 

Where  in  a  complaint  before  a  Court  of  Petty  Sessions  there  is  a  set-off  pleaded 

exceeding  in  amount  the  jnrisdietion  of  the  justices, 

Seld,  that  justices  had  no  power  to  dismiss  the  case;  they  should  ha^e  declined 
to  hear  it  and  struck  it  out. 

Semble,  per  Williams,  J.  That  in  such  a  case  justices  have  no  power  to  give 
costs. 

This  was  an  order  to  review  a  decision  of  justices.  The  com- 
plainant sued  the  defendant  at  the  Court  of  Petty  Sessions  at 
Seymour  for  136i.  2s.  6rf.,  as  money  due  for  use  and  occupation  of 
a  house,  work  and  labour  done,  etc.  In  order  to  bring  the  case 
within  the  jurisdiction  of  the  justices,  the  complainant  in  the  bill  of 
particulars  attached  to  the  summons  gave  the  defendant  credit  for 
a  sum  of  93i.  Is.  9d.,  alleged  to  be  due  by  the  complainant  to  the 
defendant.  It  was  objected  at  the  hearing  that  this  could  not  be 
done,  and  that  as  the  set-ofif  exceeded  their  jurisdiction  the  justices 
could  not  hear  the  case.  The  objection  was  allowed,  and  the  jus- 
tices dismissed  the  case  with  costs.  It  was  contended  now  that  the 
justices  should  not  have  made  an  order  at  all;  that  they  should 
simply  have  declined  to  hear  the  case  as  being  one  not  within  their 
jurisdiction. 
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There  was  no  appearance  for  the  respondent.  f.o. 

1889 
ShieU  for  the  complainant  to  move  the  order  absolute,  referred  

to  Conway  v.  Richardson  (a) ;  Cavanagh  v.  Sack  {b) ;  Fraser  v.  «. 

FothergiU  (c).      Sec.   77,  ''County  Cowrt  Statute   1869":    See     ^"*^«°^- 

Qreat  Northern  Committee  v.  Inett  (d). 

The  judgment  of  the  Court  [Williams,  Holrotd  and 
EsBFEBD,  JJ.]  was  delivered  by  Williams,  J.  Here  the  justices 
refused  to  entertain  this  case  on  the  ground  of  want  of  jurisdiction. 
We  think  that  they  were  right.  There  was  a  bondjide  undisputed 
set-off,  which  in  amount  exceeded  their  jurisdiction.  By  sec.  82  of 
Act  No.  953  it  is  provided  that  if  there  is  a  bond  fide  set-off  of 
which  the  Court  is  satisfied,  and  there  is  no  abandonment  of  the 
amount  in  excess,  then  that  no  order  shall  be  made.  If  the  justices 
had  followed  this  section  they  would  have  been  right,  but  they 
made  an  order  dismissing  the  case  with  costs.  In  that  they  were 
wrong.  They  ought  to  have  refused  to  hear  it  and  struck  it  out ; 
bat  they  should  not  have  made  an  order  against  the  complainant 
by  dismissing  it  with  costs.  I  do  not  think  that  in  any  case  they 
could  have  given  costs.  But  it  is  unnecessary  to  decide  that 
point  here,  as  they  could  not  make  any  order  at  all.  The  order  to 
leview  will  be  absolute,  and  the  order  of  the  justices  quashed  with 
costs  against  the  defendant. 

Solicitors  for  complainant :  Duffy  d  Wilkinson, 

Order  absolute, 

A.  F.  M. 
(a)  10  L.T.  (N.S.)  853.  (c)   14  CB.  298. 

(i)  3  V.L.R.  (L.)  259.  («0  2  Q.B.D.  284. 
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F-0.  IH  Rb  ROBERT   WILLIS. 

1889 

May  2. 

August  6, 


1889  "TkeLieennuff  Act  1885"  {No.  857),  *.  29— Application  for  groeer't  Itcetue— 

May  2.  Increating  ummbcr  of  existing  Ucentet — Meaning  of  **  increased  "  in  s,  29. 


An  applicant  applied  for  a  grocer's  license  in  a  licensing  district  within  which 
preyionslj  there  had  heen  no  grocer's  license  at  all. 

Held,  that  this  was  increasing  the  namber  of  grocers'  licenses  in  the  district 
within  the  meaning  of  sec.  29,  and  that  the  Licensing  Bench  were  right  in  refusing 
the  application. 

Special  Case  stated  by  the  Licensing  Gonrt  for  the  district  of 
Northcote.  The  applicant  had  applied  for  a  grocer's  license  for  a 
shop.  The  application  was  opposed  on  the  ground  that  the 
Licensing  Bench  had  no  jurisdiction  to  grant  such  a  license,  inas- 
much as  there  had  not  been  a  grocer's  license  at  all  in  the  district 
before,  and  that  if  Willis'  application  were  granted  the  number  of 
grocers'  licenses  existing  in  the  district  would  be  increased  con- 
trary to  the  provisions  of  sec.  29  of  "  The  Licensing  Act  1885  " 
(No.  857).    Sec.  29  is  as  follows  :— 

"After  the  commencement  of  this  Act  the  nnmber  of  grocers'  licenses  in  any 
licensing  district  shall  not  be  increased  save  as  hereinafter  provided : — 

"  One-fifth  of  the  number  of  persons  whose  names  for  the  time  being  are  on  the 
rolls  of  electors  for  an  electoral  division  of  any  electoral  district  forming  a  licensing 
district  may  at  any  time  petition  the  Governor  in  Council  to  caase  a  poll  to  be  taken 
to  determine  whether  or  not  the  number  of  grocers'  licenses  in  such  licensing  district 
shall  be  increased  to  any  number  above  the  number  then  existing  but  not  exceeding 
one  for  each  full  five  hundred  inhabitants  of  each  licensing  district  hereinafter  called 
the  statutory  number  of  grocers'  licenses." 

Hood  for  the  applicant. 

Box  (with  him  Smyth)  for  the  objector. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  [Williams,  Holboyd  and 
Eebfebd,  JJ.]  was  delivered  by  Williams,  J.  In  this  case  the 
applicant  applied  for  a  grocer's  license.  The  Licensing  Court 
refused  the  application  on  the  ground  that  there  never  was  a 
grocer's  license  for  the  electoral  division  which  formed  the  licensiog 
district  of  Northcote.  It  was  contended  for  the  applicant  that 
sec.  29  of  "  The  Licensing  Act  1885 "  did  not  apply  to  such  a 
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ease.  [His  Honor  read  the  section.]  It  was  said  that  the  words 
"increased"  in  the  section  meant  an  increase  of  something  by 
something,  and  that  as  there  was  no  Ucense  existing,  to  grant  one 
would  not  be  to  increase  the  number  of  grocers'  licenses.  The 
Bench  refased  the  application,  as  they  were  of  opinion  that  the 
intention  of  the  section  was  that  everything  was  to  be  kept  in  statu 
ftto  as  it  was  at  the  commencement  of  the  Act,  and  that  any  altera- 
tion could  be  made  only  in  the  manner  provided  by  the  2nd  part 
of  sec.  29.  We  think  that  that  view  was  the  correct  one,  and  that 
the  Licensing  Bench  were  right  in  their  decision  in  point  of  law. 


F.o. 
1889 

In  re 

Willis. 

TFUliams,  J. 


Solicitors  for  applicant :  Anderson  dk  Son, 
Solicitors  for  objector  :  Maddock  dk  Johnson. 


A.  F.  M. 


McMANAMT  v.  FLEMING. 

'The  Police  Offeneee  Staiute  1865"  (2Vo.  265),  «.  36,  euh-et.  1  and  12-^PrUoHer 
amtted  on  one  offence  and  charged  before  the  Bench  with  another — Rrfueal  of 
jnttieet  to  adjourn — Order  to  review. 


A  prisoner  was  arrested,  and  the  diarge  entered  against  him  at  the  watchhonse 
vutbat  of  hong  a  "  rogne  and  vagahond  "  within  the  meaning  of  Act  No.  265.  On 
Icing  hTOQ^ht  before  the  justices  the  prosecutor  stated  that  the  charge  against  the 
piboDer  was  "  having  no  bwfhl  and  visible  means  of  support."  The  prisoner  applied 
fiir  adjoomment  of  the  case  on  the  ground  that  he  was  taken  by  surprise  in  having  to 
Beet  a  charge,  different  to  that  originally  laid  against  him.  The  justices  refused  to 
^not  an  adjournment,  and  convicted  prisoner  of  the  offence  with  which  he  was 
thco  charged  before  them. 

Edi,  that  the  justices  were  wrong  in  not  adjourning  the  case,  and  on  that  ground 
a  rale  to  quash  the  conviction  made  absolute. 


F.O. 

1889 
May  16. 
August  5. 


Obdeb  to  review  a  decision  of  justices  by  which  the  defendant 
was  ordered  to  be  imprisoned.  The  ground  was  that  the  magis- 
trates conyicted  the  prisoner  on  a  charge  different  to  that  on  which 
lie  was  arrested,  and  when  asked  to  do  so,  refused  the  prisoner  an 
tdjonrnment  to  allow  him  to  meet  the  fresh  charge.  The  facts 
appear  fully  in  the  head-note,  and  the  judgment. 

Eooi  to  move  the  order  absolute. 
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MoMakaht 

Flbiciko. 

Augutt  5. 


Johnstone  to  show  cause. 

Reg.  V.  Hare^  exparte  Newport  (a),  was  cited  in  the  argument. 

Cur.  adv.  mtt. 

The   judgment    of    the    Court     [Williams,     Holroyd  and 
a'Beokbtt,    JJ.]   was   delivered   by   a'Bbckett,  J.     It  appears 
by   the   affidavits'  in   this   case    that   Fleming  was   arrested  on 
the    23rd    March    last    with   a   man    named   Cathie,   in    cease- 
quence  of  some  one   having   his  pocket  picked   in  the   vestibule 
of  the  Opera  House.      The  prisoners  were   acting   suspicioualy, 
and  jostled  the  person   robbed,  who    said   he  believed  Fleming 
was  the  man  who  robbed  him.      Fleming  had  previously  been 
convicted    as    an   idle    and    disorderly   person.      At  the   watch- 
house  the   charge  entered  was  ''being  a  rogue  and  vagabond.'* 
On  the  26th  of  March,  Fleming  was  brought  before  the  magistrates, 
and  a  remand  to  the.  29th  was  applied  for  by  the  apprehending 
constable,  and  granted.     On  the  29th,  counsel  for  the  prosecution 
stated  that  Fleming  had  been  previously  convicted  as  an  idle  and 
disorderly  person,  and  that  the  present  charge  was,  having  no 
lawful  and  visible  means  of  support.     This  in  the  case  of  a  person 
previously  convicted  as  an  idle  and  disorderly  person,  subjects  him 
to  punishment  as  a  rogue  and  vagabond  under  sub-sec.  1  of  the 
36th   sec.  of   the   Police  Offences    Statute.      Fleming's    solicitor 
objected  that  this  was  not  the  charge  he  was  then  prepared  to 
meet,  and  asked  for  an  adjournment  to  enable  him  to  meet  it  by 
evidence,  as  the  onus  of  proof  was  on  the  prisoner.     An  adjoam- 
ment  was  refused  for  the  reasons  stated  as  follows  in  the  affidavit 
filed  on  behalf  of  the  Crown  : — 

"  The  magistrates,  through  their  chairman  Mr.  Call,  informed 
Mr.  Gillott,  the  solicitor  for  the  prisoner,  that  the  prisoner  was 
before  the  Court  on  the  25th  of  March,  and  that  he,  Mr.  Gillott, 
was  present  and  heard  the  charge,  and  on  what  grounds  the  prisoner 
was  charged,  and  that  the  magistrates  were  of  opinion  that  if  the 
prisoner  wished  to  call  evidence  for  the  defence  he  had  had  ample 
time  to  do  so,  and  under  these  circumstances  they  would  not  grant 
a  further  remand/* 

(a)  13  V.L.R.  810. 
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Mr.  Gillott  stated  that  he  was  taken  by  surprise,  and  he  refused 
to  cross-examine  the  witnesses  for  the  prosecution.  Fleming 
was  conTicted  on  the  charge  of  having  no  visible  means  of 
support,  and  obtained  an  order  nisi  to  review  the  conviction  on  the 
groond  that  *^  the  magistrates  ought  to  have  granted  an  adjourn- 
ment." Whether  they  ought  to  have  granted  an  adjournment  or 
not  depends  on  what  occurred  on  the  25th,  and  whether  Fleming 
was  sufficiently  informed  on  that  day  that  the  ofifence  to  be  proved 
against  him  would  be  having  no  visible  means  of  support.  Fleming 
states  in  his  affidavit  that  on  the  25th  the  prosecuting  constable 
did  not  state  to  him  or  to  the  justices  or  to  his  solicitor  that  he 
intended  to  charge  him  with  having  no  visible  means  of  support. 
This  statement  is  uncontradicted.  No  affidavit  as  to  what  occurred 
on  the  25th  is  filed  on  behalf  of  the  Grown,  but,  in  compliance 
with  a  request  for  further  information,  Mr.  Call,  the  Chairman  of 
the  Bench,  states  as  follows : — 

"  Constable  McManamy  on  his  oath  stated  that  Fleming  was 
charged  with  being  a  rogue  and  a  vagabond,  having  been  previously 
eonvicted  as  an  idle  and  disorderly  person ;  that  he  was  the  companion 
of  pickpockets,  and  he  had  not  known  him  do  any  work  for  twelve 
months  past." 

Under  sub-sec.  12  of  sec.  86  a  person  can  be  convicted  as  a 
rogue  and  vagabond  who  is  a  suspected  person  or  reputed  thief, 
found  frequenting  any  place  of  public  resort  with  intent  to  commit 
felony.  Considering  that  Fleming  was  arrested  for  his  supposed 
complicity  in  pocket-picking  in  the  vestibule  of  a  theatre,  the 
charge  made  by  the  constable,  as  described  by  Mr.  Call,  might 
well  have  been  supposed  to  relate  to  an  offence  under  this  sub-section. 
The  facts  in  the  mind  of  the  accused  and  his  adviser  would  have 
pointed  much  more  to  this  active  form  of  offence  than  to  the 
passive  form  of  having  no  visible  means  of  support.  It  is  true 
that  the  constable's  reference  to  his  having  been  previously  con- 
ncted  as  a  disorderly  person  would  have  been  mere  surplusage  if 
the  offence  to  be  charged  was  one  under  sub-sec.  12  ;  but  a  man 
OQcrht  not  to  be  required  to  spell  out  the  charge  against  him  by 
mere  inference  and  critical  consideration  of  a  constable's  language. 
It  is  laying  down  no  exacting  rule  of  criminal  procedure  to  require 
that  an  offender  shall  be  told  in  distinct  terms  what  he  is  to  be 


F.O. 
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charged  with.  In  this  case  admittedly  he  was  not  so  told,  but  it 
is  said  that  he  ought  to  have  inferred  it  from  what  the  constable 
stated  as  to  the  previous  conviction,  and  from  his  own  knowledge 
of  how  the  charge  of  being  a  rogue  and  vagabond  might  in  his 
case  be  sustained.  Having  regard  to  the  fact  that  the  cause  of 
Fleming's  arrest  was  his  being  apparently  engaged  in  committing 
a  felony,  we  think  that  Fleming  and  his  solicitor  were  entitled  to 
say  that  they  were  taken  by  surprise,  and  they  might  have  been,  in 
fact,  taken  by  surprise  at  the  charge  being  ''having  no  visible 
means  of  support."  This  was  a  charge  which  might  have  been 
met  by  calling  witnesses  if  the  prisoner  had  been  prepared  for  it. 
The  request  for  an  adjournment  seems  to  us  to  have  been  reason- 
able. We  think  that  Fleming  may  have  sustained  injustice  by  its 
refusal,  and  therefore  that  the  rule  to  quash  the  conviction  should 
be  made  absolute,  on  the  ground  that  the  magistrates  ought  to 
have  granted  an  adjournment. 

Order  absolute  without  costs. 


Solicitor  for  complainant :  Crown  Solicitor. 
Solicitors  for  defendant :  Gillott,  Croker  dc  Snowden. 


A.  F.  M. 


F.C. 


May  31. 
Sept.  6. 


238),  «.  l\— Attempt  to 


R.  V.  GROGAN. 

The  Criminal  Law  and  Practice   Statute  1864"  {No. 
murder — Attempt  to  shoot. 

Tho  prisoner  drew  a  loaded  reTolver  fit>m  his  pocket  witb  intent  to  shoot  the 
prosecutor,  but  before  he  could  do  anything  else  in  order  to  discharge  the  revolver 
he  was  seized  and  overpowered. 

Seldf  there  was  no  evidence  to  convict  the  prisoner  under  sec.  11  of  Act  No.  233, 
and  that  the  mere  drawing  from  his  pocket  a  loaded  revolver  was  not  an  attempt 
to  discharge  it  at  another  person  by  drawing  a  trigger  or  in  any  other  manner. 


Case  reserved  by  Kerferd,  J.,  at  the  trial,  for  the  decision  of  the 
Full  Court. 

The  whole  of  the  evidence  will  be  found  fully  set  out  in 
the  judgment  of  Eerferd,  J.  The  presentment  against  the 
prisoner  was  framed  under  sec.  11  of  **  The  Criminal  Law  and 
Practice  Statute  1864:''  O^o.  2SS).     "Whosoever    .     .     .    shall 
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shoot  at  any  person  or  shall,  by  drawing  a  trigger  or  in  any  other  f.c. 

manner,  attempt   to  discharge  any  kind  of  loaded  arms  at  any  X889 

person,  with  intent  to  commit  morder,  shall     ...    be  guilty        r^^* 
of  felony." 

The  prisoner  met  prosecntor  on  the  road.  He  drew  a  revolyer 
from  his  pocket ;  before  he  could  make  any  other  moyement  with 
his  hand,  or  could  fire,  he  was  seized  and  the  revolver  was  taken 
bom  him.  The  question  reserved  was  whether,  on  the  facts,  there 
was  evidence  of  an  attempt  to  discharge  the  loaded  revolver  within 
the  meaning  of  the  section. 

Johnston  for  Crown — Was  there  any  evidence  to  go  to  the  jury  ? 
The  prisoner  could  not  use  the  revolver  for  its  ordinary  use,  that 
of  firing  it :  8tep}ien*8  Digest  of  the  Criminal  Law,  Act  49.  In 
R.  V.  St.  George  (a)  the  indictment  was  under  the  same  section, 
and  with  the  same  words  as  here.  That  case  was  very  similar  to  the 
present,  except  that  there  the  prisoner  actually  had  his  finger  on  the 
trigger,  but  was  prevented  from  pulling  it.  Parke,  B.,  remarks  at 
p.  489 :  ''It  appears  to  me  that  the  charge  of  felony  cannot  be 
supported,  as  it  is  not  proved  that  the  prisoner  drew  the  trigger. 
The  words,  '  in  any  other  manner,'  in  the  statute  mean  something 
analogous  to  drawing  the  trigger,  which  is  the  proximate  cause  of 
the  loaded  firearm  going  ofi*."  In  this  case  the  prisoner,  by  pulling 
the  revolver  out  of  his  pocket,  may  be  said  to  have  attempted  to 
discharge  it,  though  he  did  not  touch  the  trigger.  The  charge  in 
fl.  V.  St.  Oeorge  was  an  attempt  to  discharge  hy  drawing  a  trigger ; 
here  it  is  merely  that  he  attempted  to  discharge :  R.  v.  Brown  (b). 

[HoLBOTD,  J.  The  only  way  he  could  attempt  to  discharge  it 
was  by  drawing  the  trigger.] 

That  seems  to  have  been  the  reasoning  of  Parke,  B.  In 
ii.  V.  Lewis  (c)  the  prisoner  was  charged  with  attempting  to  dis- 
charge ''  a  certain  blunderbuss,  loaded  with  gunpowder  and  divers 
leaden  shots."  The  prisoner  took  the  blunderbuss  out  of  his  coat, 
hat  was  seized  before  he  could  raise  it  to  his  shoulder  or  point  it. 
It  was  held  he  did  not  attempt  to  discharge  it. 

Cur,  adv.  vuU. 

(fl)  9  C.  &  P.  483.  (h)  10  Q.B.D.  381.  (c)  9  C.  &  P.  523. 
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P.O.  HiGiNBOTHAM,  C.J.     The  prisoner  was  presented  under  sec.  11 

1889  of  "  The  Criminal  Law  and  Practice  Statute  1864,"  charged  with 

J.  an  attempt  to  discharge  loaded  arms  with  intent  to  commit  murder. 

V.  The  prosecutor,  a  sergeant  of  police,  was  followed  hy  the  prisoner 

on  a  public  road.  The  prosecutor,  suspecting  some  mischief, 
approached  the  prisoner,  who  thrust  his  right  hand  into  his  trousers 
pocket  and  drew  out  a  loaded  revolver.  Before  the  prisoner  had 
time  to  make  any  movement  with  his  hand  the  prosecutor  closed 
with  him,  seized  his  hand,  and  a  bystander  immediately  afterwards 
took  the  revolver  from  the  prisoner's  hand.  Every  attempt  to 
commit  a  crime  is  a  misdemeanour  at  common  law.  In  certain 
cases  such  an  attempt  has  been  made  a  felony  by  statute.  The 
attempt  consists  in  all  cases  of  an  intent  to  commit  a  crime,  accom- 
panied by  an  act  in  furtherance  of,  and  evidencing  the  intent  and 
forming  part  of,  a  series  of  executive  acts  which  would  constitute 
the  actual  commission  of  the  crime  if  not  interrupted.  A  single 
and  merely  preparatory  act,  not  immediately  and  directly  connected 
as  one  of  a  series  with  the  act  by  which  the  crime  is  consummated, 
is  not  an  act  constituting  the  essential  part  of  an  attempt  to  commit 
a  crime.  The  point  at  which  such  a  series  of  acts  begins  has  never 
been  defined.  It  appears  to  be  incapable  of  being  defined,  and 
ordinarily  in  charges  of  this  kind  it  depends  upon  the  circumstances 
of  each  particular  case.  The  nature  of  the  attempt,  and  the  acts  by 
which  alone  the  attempt  can  be  carried  into  execution,  are  narrowly 
defined  by  the  law  which  makes  the  attempt  to  discharge  loaded 
firearms,  with  intent  to  murder,  a  felony.  The  attempt  forbidden 
is  the  discharge  of  loaded  arms  with  intent  to  commit  murder. 
The  acts  constituting  the  attempt  are  limited  to  the  act  of  drawing 
the  trigger  or  in  any  other  manner  attempting  to  discharge  the 
loaded  arms.  These  words  of  definition  point  clearly,  in  our 
opinion,  to  such  acts  only  as  are  the  proximate  and  immediately 
antecedent  cause  of  the  discharge  of  the  arms.  We  aire  constrained 
to  accept  this  view  of  the  intention  of  the  Legislature,  which  was 
adopted  in  the  case  of  R.  v.  St.  George  (d),  by  very  eminent  judges, 
Parke,  B.,  and  Williams,  J.,  and  in  the  case  of  R.  v.  Lewis  (e),  by 
Patteson,  J.,  and  Arabin,  Sergt.,  notwithstanding  the  doubts 
expressed  by  some  of  the  judges  in  the  more  recent  case  of 

{d)  9  C.  &  p.,  p.  483.  (e)  9  C.  &  P.,  p.  523. 
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R,  V.  Brown  (/).    Sees.  8  to  12  of  "  The  Criminal  Law  and  Practice  f.c. 

Statute  1864,"  headed  "  attempts  to  murder,"  are  copied  from  the  issB 

English  Act,  24  and  25  Vict.,  c.  100,  sees.  11  to  15.     It  has  been        k*mka 

truly  observed  (Stephen's  General  View  of  the  Criminal  Law  of           «• 
„    ,     ,        ^^^     ;                               «    ,               .                        ,             Qrogan. 
Englandy  p.  124)  that  on  every  one  of  these  sections  more  or  less  

subtle  questions  arise  similar  to  the  one  that  has  been  raised  in  this  ^y*"^^^  "*»  -  - 
ease,  all  of  which  give  chances  of  impunity  to  criminals  ;  and  the 
same  learned  writer  has  suggested  that  all  these  questions  might 
be  avoided  by  comprehending  the  whole  of  these  sections  about 
attempts  to  murder,  in  the  words  :  "  whoever  shall  attempt  to 
commit  murder  shall  be  guilty  of  felony,  etc."  The  suggestion  is 
one  that  appears  to  deserve  the  consideration  of  the  Legislature. 
Bnt  while  the  law  remains  as  it  is  we  entertain  no  doubt  that  the 
mere  drawing  of  a  loaded  revolver  from  his  pocket  by  the  accused 
person  is  not  an  attempt  to  discharge  that  revolver  at  another 
person  by  drawing  the  trigger  or  in  any  other  manner.  The  con- 
viction must  be  quashed,  and  an  entry  will  be  made  on  the  record 
that,  in  the  judgment  of  this  Court,  the  prisoner,  Andrew  Grogan, 
ought  not  to  have  been  convicted. 

HoLBOYD,  J.  I  am  of  the  same  opinion.  The  fact  of  the 
prisoner  taking  the  revolver  out  of  his  pocket  might  have  been  some 
evidence  of  his  intention  to  discharge  it.  It  was  merely  a  pre- 
paratory act,  and  not  an  attempt  to  discharge  it. 

Eebfebd,  J.  The  prisoner,  Andrew  Grogan,  was  tried  before 
me  at  Melbourne,  on  the  15th  April  1889,  charged  with  an  attempt 
to  discharge  loaded  arms  with  intent  to  murder,  under  sec.  11  of 
The  Criminal  Law  and  Practice  Statute.  The  presentment  was 
as  foUows : — "  Central  Bailiwick,  Colony  of  Victoria,  to  wit — The 
Attorney-General  of  our  Lady  the  Queen  presents  that  Andrew 
Orogan,  at  ELawthorn  in  the  said  bailiwick,  on  the  twenty-sixth  day 
of  February  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-nine,  feloniously  did  attempt  to  discharge  certain  loaded 
arms,  to  wit  a  certain  pistol  loaded  in  the  barrels  with  gunpowder 
and  divers  leaden  bullets  at  and  against  one  Robert  Owens  with 

(/)  10  Q.B.D.,  p.  381. 
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intent  in  so  doing,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought to  kill  and  murder  the  said  Robert  Owens.'*  The  eyidence 
material  to  the  issue  was  as  follows : — The  prisoner  met  the 
prosecutor.  Sergeant  Owens,  at  the  corner  of  Glenferrie  Boad  and 
Burwood  Boad.  Sergeant  Owens  walked  on  for  seven  or  eight 
yards  past  the  prisoner,  when  he  heard  a  step  behind  him  and  felt 
a  tap  on  his  shoulder.  On  wheeling  round  he  saw  prisoner 
close  up  to  him.  As  prisoner  did  not  speak,  Sergeant  Owens 
asked  him :  **  What  do  you  want  ?  "  Prisoner  said :  "  Did  I  ever 
do  you  any  harm  ?  "  Sergeant  Owens  replied  :  "  No  ;  who  said 
so?  "  Prisoner  then  said  :  ''  You  have,  done  me  a  great  deal  of 
harm;  you  have  ruined  me."  Sergeant  Owens  turned  half  round 
to  go  away ;  as  he  did  so  he  saw  the  prisoner  move  to  follow  him. 
Sergeant  Owens  said  he  then  suspected  mischief,  and  closed  up  to 
the  prisoner.  Prisoner  drew  back  two  or  three  paces  and  tried  to 
put  his  hand  into  his  right-hand  trousers  pocket,  but  failed  to  do 
so.  Sergeant  Owens  again  moved  towards  the  prisoner,  and  saw 
him  thrust  his  right  hand  into  his  pocket  and  draw  out  a  revolver. 
The  moment  Sergeant  Owens  saw  the  revolver  in  the  prisoner's 
right  hand,  and  before  the  prisoner  had  time  to  make  any  movement 
with  his  hand,  he  seized  the  prisoner's  right  hand  with  his  right 
hand,  and  he  swung  the  prisoner  round  and  made  him  face  about 
in  front  of  him,  with  the  prisoner's  back  towards  him  ;  in  that 
position  he  pinioiied  prisoner's  hands  from  behind.  Prisoner  had 
the  revolver  in  his  hand.  Sergeant  Owens  holding  the  prisoner's 
hand,  and  pointing  the  revolver  downwards.  Prisoner  struggled 
and  dragged  Sergeant  Owens  off  the  footpath  on  to  the  road. 
Sergeant  Owens  called :  ''  Help  me,  as  this  man  has  firearms." 
Several  persons  called  as  witnesses  came  to  his  aid ;  they  held  the 
prisoner,  and  one  of  them  took  the  revolver  from  the  prisoner's 
right  hand.  This  revolver  is  called  the  "  British  Bulldog."  Ser- 
geant Owens  afterwards  arrested  prisoner,  and  on  searching  him  at 
the  watchhouse  a  pin-fire  revolver  was  found  in  his  left-hand 
trousers  pocket.  Both  revolvers  were  loaded,  and  some  cartridges 
were  found  on  the  prisoner  which  fitted  the  "British  Bulldog" 
revolver.  The  jury  found  prisoner  guilty,  and  he  was  remanded 
for  sentence  pending  the  decision  of  the  Full. Court.  I  reserved 
the  question,  whether  or  not,  on  the  state  of  facts  given  in  evidence, 
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there  was  any  evidence  to  go  to  the  jury  in  support  of  the  present- 
ment. The  prisoner  was  presented  by  the  Grown  under  sec.  11  of 
Act  No.  288,  which  is  a  transcript  (except  as  to  the  penalty)  of 
24  and  25  Yict.,  cap.  100«  sec.  14.  Seyeral  cases  have  been  decided 
inTolving  the  construction  to  be  placed  upon  the  English  section, 
and  in  one  of  those  cases,  R.  v.  St.  Oeorge  (^),  the  facts  were  very 
similar  to  the  facts  in  this  case,  but  in  the  English  case  the  attempt 
was  carried  further  by  the  prisoner  having  his  finger  actually  on 
the  trigger  of  a  loaded  firearm,  half-cocked,  which  he  presented  and 
poshed  against  the  trousers  of  the  prosecutor,  when  he  was  pre- 
Tented  from  discharging  it.  The  case  of  R.  v.  St.  George  was 
tried  before  Baron  Parke  on  the  Oxford  Circuit,  1840,  upon  an 
indictment  for  feloniously  attempting  to  discharge  loaded  arms. 
Baron  Parke,  after  consultation  with  Williams,  J.,  ruled  that  a 
person  intending  to  shoot  another,  putting  his  finger  on  the  trigger 
of  a  loaded  pistol,  but  being  prevented  from  pulling  it,  was  not  an 
attempt  to  discharge  loaded  arms  by  drawing  a  trigger,  within  the 
Statute  1  Yict.,  cap.  85,  sees.  8  and  4,  as  the  words  "  in  any  other 
manner,"  in  that  statute,  mean  something  analogous  to  drawing 
the  trigger,  e.g.,  applying  a  lighted  match  to  a  loaded  matchlock 
gon,  or  the  striking  the  percussion  cap  of  a  percussion  gun.  I 
should  have  followed  R.  v.  St.  George  in  this  case  if  my  attention 
had  not  been  called  to  the  case  of  R.  v.  Brown  {h),  in  which,  on 
a  similar  state  of  facts,  all  the  judges,  with  the  exception  of 
Stephen,  J.,  doubted  the  decision  of  R.  v.  St.  George,  and  expressed 
opinions  that  it  was  desirable,  on  a  fitting  occasion,  to  reconsider 
that  ease.  It  appears  to  me  that  what  we  have  to  determine  is 
narrowed  down  to  the  question  whether  R.  v.  St.  George  was  rightly 
deeided.  The  history  of  the  legislation  resulting  in  the  enactment 
of  sec.  11,  Act  288,  will,  on  examination,  be  found  to  throw  some 
light  on  the  proper  construction  to  be  placed  on  that  section,  and 
aid  the  Court  in  determining  what  was  the  intention  of  the  Legis- 
lature. The  language  used  in  sec.  11,  Act  288,  as  it  now  stands 
is  by  no  means  clear,  but  when  it  is  read  by  the  light  of  the 
repealed  Acts  it  becomes  more  intelligible,  and  it  will  be  found  that 
Uie  present  statutable  provision  is  little  more  than  a  revival  of  the 
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ancient  common  law.  In  Hawkin*s  Pleas  of  the  Crown  (7th  ed.)i 
Vol.  I.,  p.  269,  that  learned  writer  says : — 

"The  ancient  common  law  of  England  prorided  with  Buch  anxiety  for  the 
personal  safety  of  the  subject  that  every  act  done  against  another,  which  might  in  its 
conseqaences  prove  fatal  to  his  exUtenqe,  was  constrned  to  be  felonious.  In  the  reign 
of  Edward  IV.,  the  maxim  that  volunia*  reputahitur  pro  facto  began  to  grow  obso- 
lete, and  this  offence  was  considered  a  high  misdemeanonr  only  punishable  at  diacre- 
tioD.  But  the  daring  outrages  of  certain  persons  soon  after  the  accession  of  the 
present  Royal  Family,  confederated  in  disguised  habits  under  the  appellation  of  the 
Blacks,  made  it  necessary  that  the  old  late  of  England  should,  in  some  instances,  be 
revived." 

This  state  of  things  led  to  the  enactment  of  9  Geo.  I.,  c.  22.  Under 
this  Act  the  offence  of  wilfully  and  maliciously  shooting  at  any 
person  in  any  dwelling-place,  or  other  place,  was  made  a  felony  and 
punished  by  death.  A  new  statutable  offence  was  thus  created, 
and  it  is  described  in  Lecky's  History  of  England  in  the  Eighteenth 
Century^  Vol.  I.,  p.  488,  as  a  special  and  most  sanguinary  law 
known  as  the  Black  Act^  and  found  necessary  for  the  suppression 
of  offences  of  an  audacious  character.  This  new  offence  was 
amended  and  enlarged  by  the  Statute  48,  Geo.  in.,  c.  68,  which, 
after  reciting  that  for  various  offences  the  provisions  of  the  existing 
statutes  had  been  found  ineffectual,  proceeds  and  enacts — 

"  That  if  any  person  or  persons,  from  and  after  the  first  day  of  July,  in  the  year 
of  our  Lord  1803,  shall,  either  in  England  or  Ireland,  wilfully,  maliciously,  and 
unlawfully  shoot  at  any  of  His  Majesty's  subjects,  or  shall  wilfully,  maliciously,  and 
unlawfully  present,  point,  or  level  any  kind  of  loaded  firearms  at  any  of  His 
Majesty's  subjects,  and  attempt  by  drawing  a  trigger  or  in  any  other  manner,  to 
discharge  the  same  at  or  against  his  or  their  person  or  persons  ....  they  shaU 
be  and  are  hereby  declared  to  be  felons,  and  shall  sufier  death,  etc." 

It  will  bo  observed  that  the  words  **  in  any  dwelling-place  or  other 
place ''  contained  in  9  Geo.  I.,  c.  22,  are  omitted,  and  that  the 
words  "or  shall  wilfully,  maliciously,  and  unlawfully  present, 
point,  or  level  any  kind  of  loaded  firearms  at  any  of  His  Majesty's 
subjects''  are  added  by  43  Geo.  III.,  c.  58.  9  Geo.  IV.,  c.  31, 
repeals  43  Geo.  III.,  c.  68,  and  re-enacts  by  sec.  12 — 

"  That  if  any  person  unlawfully  and  maliciously  shall  shoot  at  any  person,  or  sbaU 
by  drawing  a  trigger,  or  in  any  other  manner,  attempt  to  discharge  any  kind  of 
loaded  arms  at  any  person  .     .     .  shall  sufier  death  as  a  felon,*' 

thus  omitting  the  words  "  unlawfully  present,  point,  or  level  any 
kind  of  loaded  firearms  at  any  of  His  Majesty's  subjects.  The 
reason  for  the  omission  of  these  words  is  not  very  apparent  unless 
they  were  considered  unnecessary,  being  included  in  the  attempt  to 
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discharge  ''at  any  of  His  Majesty's  subjects,"  to  do  which  the  F-O. 

prisoner  must  "  present,  point,  or  level  **  the  loaded  firearm,  and,  i889 

being  unnecessary,  merely  added  to  the  difficulty  in  proving  the        bbotka 
offence.    The  Act  9  Geo.  IV.,  c.  81,  is  important  in  the  aspect  that  v. 

the  Legislature  was  then  reviewing  the  offence  which  had  been  ' 

created  by  statute  of  making  it  a  felony  to  attempt  to  discharge      ^^fi^>  ^' 

any  kind  of  loaded  firearm,  and  it  left  unaltered  the  definition  of 

the  Act  which  should  constitute  that  offence — namely,  "  by  drawing 

a  trigger,  or  in  any  other  manner."     7  William  IV.,   1  Vict., 

repeals  9  Geo.  IV.,  c.  81,  and  by  chapter  85,  sec.  8,  re-enacts 

the  same    section,    but    makes    the    punishment   transportation 

"  beyond  the  seas  for  the  term  of  his,  or  her,  natural  life,  or  for 

anj  term  not  less  than  16  years,  or  to  be  imprisoned  for  any  term  not 

less  than  15  years,  or  to  be  imprisoned  for  any  term  not  exceeding 

three  years."      Sec.  11,  in  our  statute,  is  taken  from   24  and 

25  Vict.,  c.  100,  sec.  14,  which  repeals  7  William  IV.,  1  Vict., 

c.  85,  sec.   3,   and   is   identical   in   the    wording,   except  as  to 

the  penalty.      The  penalty  under  sec.   14   of  24   and   25  Vict., 

c.  100,  was  penal   servitude  for  life,   or  for  any  term   not  less 

than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 

two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 

confinement.     The  punishment  under  our  section  is  imprisonment 

for  a  term  not  exceeding  15  years.     At  common  law  every  attempt 

to  conmiit  a  felony  is  a  misdemeanour.      Any  overt  act  directly 

tending  to  the  execution  of  the  felony,  and  done  with  the  intention 

of  committing  it,  would,  if  the  prisoner  had  the  power  of  carrying 

his  intention  into  execution,  constitute  at  common  law  an  attempt 

to  commit  a  felony.     The  Legislature  must,  I  think,  be  taken  to 

have  enacted  the  provisions  of  sec.  11,  Act  238,  with  the  full 

knowledge  of  the  common  law  on  the  subject  matter  it  was  then 

dealing  with,  and,  therefore,  that  it  intended  that  the  "  attempt  to 

discharge  any  kind  of  loaded  firearms  at  any  person,"  which  it  has 

constituted  a  felony,  should  be  defined  and  restricted  to  the  one 

act  of  actually  drawing  the  trigger  or  "  in  any  other  manner," 

which,  according  to  the  rules  of  construction,  would  mean  or  some 

act  like  to  drawing  a  trigger.     The  rule  that  the  definition  of  an 

offence  in  penal  acts  is  to  be  construed  strictly,  would  when  applied 

to  this  section  lead  to  the  same  conclusion.     I  would,  therefore, 
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say  that  B^g.  v.  SL  George  was  rightly  decided.  In  this  view 
there  was  no  evidence  to  conyict  the  prisoner,  and  the  conviction 
should  therefore  be  quashed. 

Conviction  quashed. 
Solicitor  for  Crown  :  Crown  Solicitor. 

A.  F.  Bf. 


[IN  CHAMBERS.] 

LOOKER  V.  MURPHY. 

Practice —InterrogatorUt^Conatruetion  of  documenU^DocumetUt  in 
Tntolvencjf  Court. 

A  defendant  cannot  be  compelled  in  his  answer  to  interrogatories  to  give  his 
opinion  upon  the  construction  of  the  terms  of  a  deed. 

Where  a  party  is  interrogated  as  to  the  evidence  given  by  him  at  an  examination 
in  the  Insolvency  Court,  it  is  not  sufficient  for  him  in  his  answer  to  state  that  he  is 
unable  to  remember  what  took  place,  but  he  is  bound,  where  the  depositions  are 
accessible  to  him,  to  inspect  the  depositions,  and  after  refreshing  his  memory  to  state 
what  took  place  at  the  examination. 

Application  for  further  and  better  answers  to  interrogatories. 

Tills  was  an  action  to  recover  possession  of  land.  The  plaintiff 
delivered  the  following  interrogatories  : — 

(1)  Look  at  the  copy  indenture  of  settlement  dated  14th  April 
1855,  and  state  whether  or  not  it  is  a  copy  of  the  indenture  referred 
to  in  the  statement  of  claim ;  if  not,  how  do  you  make  out  the 
contrary  ?  Were  you  a  party  to  the  said  indenture,  and  was  not 
the  same  executed  by  all,  or  which  of  the  parties  thereto  ?  When 
and  where  did  you  last  see  the  said  indenture,  and  in  whose  pos- 
session was  it  ?  Have  you  any  knowledge,  information  or  belief  as 
to  where  and  in  whose  possession  it  now  is,  and  if  yea,  set  forth 
the  particulars  of  such  knowledge,  information  or  belief. 

(8)  Look  at  the  two  indentures  dated  the  2nd  and  3rd  September 
1863,  referred  to  in  the  10th  paragraph  of  the  claim,  the  originals 
of  which  shall  be  produced  to  you  if  required,  and  state  whether 
or  not  the  indenture  of  the  3rd  September  1863  was  executed 
by  you,  and  by  all  the  other  parties  thereto  or  which  of  them,  and 
whether  or  not  the  pieces  or  parcels  of  land  in  the  said  indentures 
mentioned  or  some  and  which  of  them  are  the  same  pieces  or 
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pareels  of  land  as  described  in  the  8rd,  4th  and  7th  paragraphs  of 
the  claim,  and  whether  or  not  the  said  lands  became  and  were  upon 
and  after  the  execution  of  the  said  indenture  or  of  one  and  which 
of  them  vested  in  John  McEenzie,  therein  named,  for  an  estate  in  fee 
flimple  or  for  some  other  and  what  estate,  but  upon  the  trusts  declared 
by  the  said  indenture  of  the  14th  April  1865,  or  how  otherwise. 

The  fifth  interrogatory  related  to  the  question  whether  a  certain 
tenant  paid  money  to  one  Johnson,  who  had  in  turn  accounted  for 
the  same  to  the  plaintiffs.  The  remaining  interrogatories  referred 
to  the  defendant's  examination  in  the  Insolvency  Court,  and  asked 
for  a  certain  detailed  account  of  the  evidence  giviBu  by  him  at  the 
examination. 

To  these  interrogatories  the  defendant  answered  as  follows  : — 

As  to  the  first  interrogatory  I  have  no  knowledge,  information, 
or  recollection,  and  have  formed  no  belief  as  to  whether  the  copy 
of  indenture  referred  to  is  a  copy  of  the  indenture  stated  in  the 
elaim.  I  was  a  party  to  the  said  indenture,  but  I  have  no  know- 
fedge,  information,  recollection  or  belief  as  to  whether  it  was 
execoted  by  all  or  any  of  the  other  parties  stated  in  the  first  para- 
graph of  the  claim.  I  last  saw  the  indenture  in  the  year  1874  on 
the  occasion  of  my  examination  in  the  Insolvency  Court.  Upon  that 
occasion  I  handed  it  to  a  member  of  the  firm  of  solicitors  now 
acting  for  tiie  plaintiffs ;  he  retained  it,  and  I  have  never  seen  it 
since.  I  have  no  knowledge,  information  or  belief  as  to  where  or 
in  whose  possession  it  now  is. 

As  to  the  third  interrogatory,  after  answering  as  to  some  of  the 
details  rdating  to  the  execution  thereof,  the  defendant  objected  to 
answer  it  further  on  the  ground  that  it  involved  a  question  of  law. 
As  to  the  interrogatories  relating  to  the  examination  in  his  insol- 
vency, the  defendant  stated  that  he  was. unable  to  remember  what 
statements  or  evidence  he  gave  thereon. 


1889 

LOOKBB 
MtTBFHT. 

WUUamt,  J. 


Stawdl  in  support  of  the  application — The  defendant  should 
give  a  definite  answer  to  the  third  interrogatory.  He  should  admit 
or  deny  the  statement.  The  question  is  asked  to  save  all  the 
expenses  of  proving  title  at  the  trial.  In  the  case  of  Attorney- 
Qenerdl  t.  OaskiU  (a),   the  defendant    objected    to  answer  an 

(a)  20  CD.  519. 
V.L^VoLXV.  Z 
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989  interrogatory  on  thjB  fipround  that  with  respect  to  the  matters  i 

DKSB  issue  the  onus  of  proof  lay  on  the  plaintiff,  and  that  was  held  t 

^gy  be  no  reason  at  all.   .With  respect  to  interrogatories  7,  8,  9  and  1] 

: —    ,  the  defendant  stated  that  his  estate  was  sequestrated,  and  that  I 

•amt,  J.  * 

was  examined,  but  says  that  he  cannot  remember  what  took  pla4 

at  the  examination ;  he  should  be  compelled  to  refresh  his  memoi 
by  looking  up  the  depositions  which  were  taken,  and  which  he  ci 
easily  examine.  It  would  inyolve  great  and  unnecessary  expeni 
if  the  plaintiff  were  compelled  to  call  officers  from  the  Insolyent 
Court  to  produce  all  the  papers  when  the  defendant,  by  mere 
reading  through  the  depositions,  can  give  all  the  requisi 
information. 

MdcHugh  to  oppose — The  answer  required  to  the  third  inten 
gatory  is  one  involving  a  point  of  law,  and  goes  to  the  whole  gi 
of  the  action.  The  question  arises  thereunder  whether  the  defe: 
dant  ia  estopped  by  deed  from  denying  that  a  certain  person  w 
trustee.  It  is  entirely  a  question  of  construction,  and  the  plaint 
has  no  right  to  ask  the  defendant  for  his  opinion  as  to  what  tl 
construction  really  is.  It  may  be  an  abstruse  question  of  law,  ai 
it  would  be  ridiculous  for  a  layman  to  give  his  construction  thereo 
As  to  interrogatories  7,  8,  9  and  11,  the  plaintiff  must  provide  hii 
self  with  the  necessary  proofs  for  his  claim;  the  records  of  i 
Insolvency  Court  are  open  to  his  inspection,  and  are  in  no  w 
under  the  defendant's  control  and  power.  No  authority  can 
found  which  casts  upon  a  defendant  the  obligation  to  ma 
inspection  of  public  documents,  which  are  easily  accessible  to  t 
plaintiff. 

Counsel  referred  to  Bray  on  Discovery,  pp.  185,  142 ;  Oleng 
V.  Fraser  (b) ;  LyeU  v.  Kennedy  (c). 

Stawell  in  reply. 

Williams,  J.  I  am  quite  clear  that  the  answer  to  the  fi 
interrogatory  should  be  more  explicit.  The  defendant  ought 
state  distinctly  whether  he  executed  the  indenture  or  not.     As 

(6)  2  Hare.  106.  (e)    9  App.  Cab.  89. 
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the  answer  to  the  third  interrogatory,  I  think  that  the  gronnd  of 
the  objection  to  answer  such  interrogatory  is  a  good  objection,  as  it 
inTolyes  a  question  of  law.  [His  Honor  read  the  interrogatory.] 
I  think  that  that  is  asking  the  defendant  to  give  his  opinion  upon 
his  oath,  or  rather  to  adnut  apoii  oath  that  the  plaintifiTs  construc- 
tion of  these  two  deeds  is  correct :  this  is  purely  a  question  of  law, 
wd  I  think  he  is  well  advised  in  objecting  to  answer.  As  to  the 
5th  interrogatory,  it  must  have  been  an  omission  on  the  part  of  the 
defendant,  for  undoubtedly  the  plaintiff  has  a  right  to  know  the 
amount  of  rent  paid  to  the  defendant's  agent. 

As  to  answers  7,  8,  9  and  11,  I  must  say  that  I  had  some 
doubts,  which  have  not  been  altogether  removed,  whether  any 
foriher  answers  should  be  ordered.  I  am  inclined  to  think  that 
the  defendant  ought  to  resort  to  means  which  are  easily  accessible 
to  him,  and  which  are  certainly  more  his  property  than  they  are  the 
pnqMTty  of  the  plaintiff,  for  the  purpose  of  supplying  evidence  which 
will  save  expense  and  greatly  facilitate  proof.  He  was  asked  whether 
he  was  examined  x>n  oath  in  the  Insolvency  Court  in  the  matter  of 
his  insolvent  estate  on  certain  dates.  He  admits  that  he  >vas  so 
examined.  He  would,  therefore,  be  able  to  give  the  answers  sought 
by  going  to  the  Insolvency  Court,  and  looking  at  his  own  examina- 
tion. That  would  enable  him  to  answer  all  those  questions ;  it 
would  refresh  his  memory  and  save  the  expense  of  bringing  the 
Meets  of  the  Insolvency  Court  up  at  the  trial  of  the  action  and 
producing  all  these  documents.  I  think,  therefore,  that  under  the 
circumstances  the  defendant  should  take  that  trouble,  and  take  the 
notes  he  requires  and  answer  these  interrogatories  in  full.  The 
summons  will,  therefore,  be  allowed  in  part  as  above  stated,  and 
refused  as  to  the  remainder.     Costs  to  be  costs  in  the  cause. 


1889 

LOOKKB 

r. 
MUKPHT. 

WiiUam»,  J. 


Solicitors  for  plaintiff:  Cri$pj  Lewis  <t  Hedderwick. 

Solicitors  for  the  defendant :  Lynch,  McDonald,  Keep  d  StiUman. 

W.  H»  M, 
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'  18.  17.  ^  -^ 

LEAKE   V.   FIELD. 

lams,  J".  _ 

Fractiee—*'  Rule*  of  the  Supreme  Court  1884  "—  Order  III.,  r.  6  (F.)-'Order  XI 

r.  1 — Special^  endorsed  writ —  Tenant  ai  sufferance. 

Order  III.,  r.  6  (P.).  does  not  apply  to  an  action  to  recover  possession  of  land 
a  lantdlord  against  a  person  who  b  merely  a  tenant  at  sufferance. 

Application  under  Order  XIV.,  r.  1,  for  leaye  to  sign  fii 
judgment. 

This  was  an  action  brought  by  the  plaintiff  to  recover  possessi 
of  land,  and  claiming  250Z.  for  mesne  profits.  The  endorseme 
on  the  writ  was  as  follows : — The  plaintiffs  are  entitled  to  possessi 
of  all  those  pieces  of  land  [the  land  was  here  set  out] ,  which  si 
lands  were  held  by  the  defendant  from  the  plaintiff  as  tenant 
sufferance  or  otherwise  as  tenant  at  will,  which  tenancy  was  di 
determined  by  notice  to  quit  given  and  expiring  on  the  14th  Mar 
1889.    The  plaintiffs  claim  possession  and  250L'  for  mesne  profi 

Weigall  in  support  of  the  application. 

The  managing  clerk  of  the  defendant's  attorney  to  oppose 
There  is  a  preliminary  objection  to  this  application.  The  affida 
refers  to  certain  exhibits,  but  these  exhibits  have  not  been  ser^ 
as  required  by  Order  XIV.,  r.  2. 

Weigall — That  is  a  mere  irregularity,  and  can  be  dispens 
with.      The  documents  are  in  the  possession  of  the  defends 

[This  objection  was  allowed  to  stand  oyer  pending  the  decision 
the  main  point  of  the  application.] 

The  claim  is  not  the  subject  of  a  specially  endorsed  writ.  The  acti 
is  brought  to  recover  possession  of  land  which  the  plaintiff  allej 
the  defendant  holds  as  a  tenant  at  will.  Such  a  claim  does  i 
come  within  Order  III.,  r.  6  (F.)  :  Mansergh  v.  RimmeU  (a).  It  ¥ 
laid  down  in  Burns  v.  Walford  (6),  that  the  writ  of  summc 

(a)   Bittleston  Rep.  210.  {b)    Bittleston  Rep.  208. 
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cttinat  be  specially  endorsed  under  Order  III.,  r.  6  (P.),  in  an  action  1889 

for  possession  by  a  landlord  against  a  tenant  under  a  forfeiture  Lbaki 
danse  in  the  agreement.  In  C(wanagh'8  Law  of  Summary 
Judgment  it  is  stated  that  this  rule  does  not  apply  to  a  tenancy 
by  sofferance.  The  form  given  in  Appendix  C,  sec.  7  (No,  1), 
shows  ihat  the  *'term"  is  to  be  mentioned,  and  the  ''duration" 
aad  the  ''dates"  thereof.  This  could  not  be  done  under  the 
preset  circumstances,  and  therefore  it  is  clear  that  the  rules  did 
not  contemplate  such  an  endorsement  as  this. 

WeigM — The  endorsement  is  within  the  meaning  of  the  rules. 
There  cannot  be  a  tenant  without  a  tenancy,  and  there  cannot  be  a 
tenant  without  a  landlord.  The  rule  provides  that  a  landlord  may 
specially  endorse  his  writ  in  an  action  to  recover  land  against  a 
tenant  whose  term  has  expired  or  who  has  received  notice  to  quit. 
The  tenancy  here  has  been  determined  by  notice.  All  that  it  is 
necessary  to  show  is  that  the  relation  between  the  parties  is  that  of 
landlord  and  tenant.  In  Dunbuz  v.  Lavington  (c),  the  mortgagor 
had  been  allowed  to  remain  in  possession  by  the  mortgagee,  and 
the  latter  applied  under  Order  XIY.,  r.  1,  for  leave  to  sign  final 
jndgment  under  a  specially  endorsed  writ.  It  was  there  held  that 
the  relationship  of  landlord  and  tenant  subsisted,  and  that  the 
application  was  properly  made. 

Counsel  also  referred  to  Colonial  Bfmk  y.  Roach  {d), 

Cwr.  adv.  vnlU 

WiLLiAHS,  J.  The  action  was  to  recover  possession  of  land, 
•ndthe  application  was  made  by  the  plaintiflf  under  Order  XIV.,  r.  1, 
to  sign  final  judgment.  Order  XIV.,  r.  1,  provides  that  where  the 
defendant  appears  to  a  writ  of  summons  specially  endorsed  under 
Order  O.,  r.  6,  the  plain tifiF  may  apply  to  a  judge  for  liberty  to 
enter  final  judgment  for  recovery  of  the  land.  Order  III.,  r.  6  (F.) ,  so 
&r  as  it  relates  to  actions  for  the  recovery  of  land,  provides  that — 
[His  Honor  read  the  rule.]  The  defendant's  contention  is  that 
this  rule  does  not  apply  to  a  tenancy  which  simply  existed  by  the 

(c)    13  Q.B.D.  347.  (d)  1  V.R.  (L.)  165. 
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^  BuflFerance  of  the  landlord  ;  and  I  am  inclined,  not  without  doul 

RAKi  to  agree  with  that  contention.  The  rule  clearly  applies  to  a  tei 
[ELD.  *^^  ^  ^  tenancy  which  has  expired  by  running  out.  If  it  has  r 
:  run  out  it  must  be  a  term  duly  determined  by  notice  to  quit. 

the  case  of  a  tenancy  at  sufferance  there  is  no  term  to  run  out,  a 

not  eyen  a  demand  for  possession  is  necessary.     I  do  not  see  w 
a  plaintiff  should  not  be  allowed  to  sign  final  judgment  in  sucl: 
case,  but  the  rule  does  not  provide  for  its  being  done.     It  may 
a  casiis  omissus,  but  I  have  to  decide  on  the  rule  as  I  find  it. 

Application  refused  with  costs. 

Solicitors  for  plaintiff :  Smith,  Emmerton  d  Johnson. 
Solicitors  for  defendant :  Crisp,  Lewis  dt  Hedderwick, 

w.  H.  M. 


389  [IN  CHAMBERS.]    . 

^^-  MOUBRAT    AKD  Othbbs  v.   RIORDAN. 

^^*»  ^'  Practice— "Rules  of  the  Supreme  Court  1884"— Or<f«r  TX.,  r.  2—'*  Tke  Judicatt 
Act  1883"  (No.  761),  *.  b9— Service  of  writ—SubHUuUd  service ^DefemU 
ruident  out  of  jurisdiction. 

Where  a  defendant  is  resident  oat  of  the  jurisdiction  at  the  time  the  action 
commenced,  and  a  writ  for  serTioe  oat  of  the  jarisdiction  has  been  obtained,  the  jad 
hat  no  power  ander  Order  IX.,  r.  2,  to  direct  substituted  service  of  such  writ. 

Application  for  an  order  for  substituted  service  of  writ. 

This  was  an  application  for  an  order  for  substituted  service 
a  writ  out  of  the  jurisdiction.  It  appeared  from  the  affidavit  th 
the  defendant  at  the  time  the  action  was  commenced  was  reside: 
in  South  Australia,  out  of  the  jurisdiction  of  this  Court,  and  tl 
writ  of  service  out  of  the  jurisdiction  had  been  obtained.  It  wi 
alleged  that  the  defendant  was  seeking  to  evade  service. 

Anderson  in  support. 

Cwr.  adv.  vuU. 

a*Beckett,  J.  At  the  time  I  reserved  the  consideration  of  th 
question,  I  was  under  the  impression  that  I  had  dealt  with 
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similar  application  upon  a  former  occasion.  I  find  that  it  was  in 
Ihecftseof  Flower  y.  Foy  (a).  That  was  an  application  for  sub- 
stitated  seryice.  It  appeared,  in  that  case,  that  the  defendant  was 
oQt  of  the  jurisdiction  at  the  time ;  he  had  absconded  or  disappeared 
ander  circumstances  that  showed  that  he  did  not  intend  to  pay  the 
debt.  I  made  the  order  there,  but  in  that  case  the  ordinary  place 
of  residence  of  the  defendant  was  within  the  jurisdiction,  and  it 
was  an  ordinary  writ  for  service  within  the  jurisdiction,  and 
I  considered  there  that  the  jurisdiction  to  direct  substituted  seryice 
continued  although  the  person  at  the  time  of  the  application  was 
out  of  the  jurisdiction.  I  considered  then,  and  am  still  of  the 
same  opinion,  that  Order  IX.,  r.  2,  does  not  apply  to  the  case  of  a 
writforserrioeout  of  the  jurisdiction.  It  is  a  yery  strong  measure 
to  obtain  a  writ  to  serye  a  person  resident  out  of  the  jurisdiction 
altogether,  and  then  to  get  an  order  for  substituted  seryice,  so  that 
the  person  is  made  amenable  to  the  jurisdiction  though  he  was 
never  within  it.  I  think  that  sec.  69  of ''  The  Judicature  Act  1888  " 
indicates  very  clearly  what  would  haye  to  be  done  with  reference  to 
a  person  out  of  the  jurisdiction,  and  who  is  served  with  a  writ  out 
of  the  jurisdiction,  and  who  does  not  appear.  At  all  eyents,  the 
order  under  which  this  present  application  is  made  does  not  apply 
to  this  case.  In  cases  to  which  sec.  69  of  the  Act  applies. 
Order  IK.,  r.  2,  is  inapplicable. 

Application  rejused. 


1889 

MOUBBAT 
RiOBDAV. 

A'Beekett,  J. 


Solicitors  for  plaintiff:  Kidston  <t  Son. 

(a)    10A.L.T.  109. 


W.  H.  M. 
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ELLIOTT  V.    POUNDS. 

Practice—"  SuUs  of  the  Supreme  Court  IHB^"— Order  XIV.,  r.  l—AJidavite. 

An  affidavit  in  sapport  of  an  application  under  Order  XIV.,  r.  1,  most  be  ma^ 
by  some  person  who  can  swear  positively  to  tbe  facts  verifying  the  cause  of  actioi 
and  if  be  can  so  do,  the  rule  will  be  compliod  with  on  his  swearing  that  in  his  belli 
there  is  no  defence  to  the  action. 

Application  under  Order  XIV.,  r.  1,  for  leave  to  sign  fins 
judgment. 

This  was  an  application  under  Order  XIV.,  r.  1,  for  leave  to  sig 
final  judgment  against  the  defendant. 

The  writ  was  specially  endorsed  to  recover  the  amount  c 
purchase-money  and  interest  due  under  a  contract  of  sale.  Th 
affidavit  in  support  of  the  summons  was  sworn  by  the  solicitor  fo 
the  plaintiff,  and  it  was  therein  stated  that  in  his  belief  there  wa 
no  defence  to  the  action.  It  appeared  from  the  defendant's  afi 
davit  that  there  had  been  some  arrangement  as  to  the  applicatio 
of  the  purchase-money  which  the  plaintiff  had  neglected  to  can 
out,  and  by  which  the  position  of  the  parties  under  the  contra< 
of  sale  had  been  affected.  The  solicitor  for  the  plamtiff  in  a 
answering  affidavit  denied  this  allegation.  There  was  nothing  i 
the  defendant's  affidavit  traversing  the  statement  as  to  the  interei 
being  due. 

Hood  in  support. 

Isaacs  to  oppose — There  is  a  technical  objection  to  tl 
application  upon  which  it  should  be  refused.  The  affidavit  is  n( 
made  by  the  plaintiff:  it  is  made  by  the  solicitor,  who  may  m 
know  all  the  facts  as  to  the  defendant's  and  the  plaintiff's  positioi 
The  rule  must  be  strictly  complied  with  before  the  judge  wi 
exercise  his  jurisdiction :  Kiely  v.  Massey  (a).  The  plainti 
must  file  the  affidavit  himself,  or  it  must  be  filed  by  someone  wl 

(a)  6  L.R.  Ir.  446. 


Digitized  by 


Google 


VOL.  XV.] 


Ln  k  Lin  VICT. 


can  swear  poBitively  to  all  the  facts 

Co.  ?.  Gritton  (6) 

know  all  the  faets  of  the  caBe. 


Hong  Kong  and  Macao  Glass 
There  is  nothing  to  show  that  the  solicitor  does 


Hood  in  reply — The  solicitor  has  sworn  positiyely  to  all  the 
facts,  and  he  would  be  certainly  in  a  better  position  than  his  client 
to  swear  as  to  there  being  no  legal  defence  to  the  claim.  The 
cLum  for  interest  is  unanswered. 


867 

1889 
Elijott 

V. 

Poirin>8. 
A'BeekeH,  J. 


a*Beckett,  J.  I  am  inclined  to  think  that  the  affidavit  is 
Bofficient,  because  it  appears  that  the  person  making  it  can  swear 
positi?ely  to  the  facts  verifying  the  cause  of  action  ;  and  if  he  can 
do  so,  the  rule  is  complied  with  by  his  stating  that  in  his  belief 
there  is  no  defence.  If  there  were  any  reason  to  suppose  that  the 
peraon  making  that  statement  was  ignorant  of  the  facts,  then  the 
jadge  would  require  an  affidavit  from  the  plaintiff  himself.  I  do 
not  think  that  this  objection  to  the  form  of  the  affidavit  is  a  ground 
for  my  refusing  the  summons. 

His  Honor  refused  the  application  on  the  ground  that  the 
defendant  had  some  ground  of  defence. 


Solicitors  for  plaintiff:  Davies  dt  Campbell, 
Solicitor  for  defendant :  O'Hea. 

(h)  12  V.L.R.  128. 


W.  H.  M. 
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P.O.  HITCHINS  •.  THE   MAYOR.  Et(?..  OP   PORT  MELBOURNE. 

^3gg  '*MuU9  of  Supreme  Cowrt  1884  "—Order  L  VIIL,  r.  IhSeemritiffor  cosU^Appeai^ 

July  15.  Special  dreumtttmcee — Pntotiee. 

Where  an  appeal  involves  an  imporfcant  point  of  law  affecting  a  matter  of  pnUie 
interest,  security  for  costs  of  the  appeal  will  not  be  ordered,  although  the  poverty  of 
the  appellant  is  admitted. 

Motion  for  security  for  costs  of  appeal. 

This  was  a  motion  to  obtain  security  for  costs  of  an  appeal,  or 
in  the  altematiye  that  the  appeal  should  be  struck  out.  It  was 
admitted  that  the  poverty  of  the  appellant  would  preclude  the 
respondent  from  obtaining  any  substantial  amount  of  costs  in  the 
event  of  the  appeal  being  dismissed.  The  action  had  been  brought 
by  the  plaintiff  against  the  defendant  municipality  to  recover 
dapiages  for  altering  the  levels  of  a  road.  There  had  been  several 
proceedings  in  the  Courts  dealing  with  this  matter,  and  upon  ao 
appeal  to  the  Full  Court  two  of  the  judges  had  expressed  an  opinion 
that  if  the  action  had  been  framed  differently,  the  plaintiff  would 
have  had  a  good  cause  of  action.  The  plaintiff  thereupon  brought 
a  fresh  action,  founding  his  claim  upon  the  form  suggested  by  the 
Full  Court.  This  case  was  tried  before  A'Beckett,  J.,  who  ga^e 
judgment  against  the  plaintiff,  and  expressing  his  dissent  from  the 
opinions  given  by  the  Court  in  the  former  appeal.  The  plaintiff 
then  brought  the  present  appeal. 

Hood  for  the  respondents  in  support  of  the  motion — The 
affidavit  as  to  the  poverty  of  the  plaintiff  is  unanswered.  Poverty 
is  a  special  circumstance  within  the  meaning  of  Order  LYIII., 
r.  16  :  Main  v.  Dtierdin  (a). 

Goldsmith  for  the  appellant  to  oppose — The  special  circum- 
stances are  in  favour  of  the  appellant.  There  is  an  important 
principle  of  law  involved,  and  the  question  is  a  matter  of  public 
interest,  and  different  members  of  the  Court  have  expressed  different 
opinions  about  it.  This  being  so,  the  Court  will  not  order  security 
for  costs  to  be  given  :  Farra/r  v.  Lacy,  Hariland  dt  Co.  {b) ;  Rourke 
V.  White  Moss  Colliery  Co.  (c). 

(a)  13  V.L.B.  706.  {h)    28  CD.  482.  (o)  1  O.P.D.  556. 
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Hood  in  reply — The  fiwjt  that  the  point  of  law  involved  is  a  f.c. 

matter  of  importance,  and  is  one  about  which  the  members  of  the  is89 

Court  have  expressed  diverse  opinions,  may  be  a  good  ground  for       hitohikb 

appealing,  but  it  is  not  a  good  ground  for  depriving  the  respondent  v- 

-,.  ..     ^  ThiMatob,bto. 

of  ms  security  for  costs.  ov  Post  Mvl- 

Counsel  cited  Swain  v.  FoUaws  (d).  botohi. 

Feb  Curiam  [Hioinbotham,  G.J.,  Williams  and  a'Beokett, 
JJ.].  We  will  follow  the  decision  in  the  case  of  Rourke  v. 
White  M088  Colliery  -Co.,  and  we  think  that,  under  the  circum- 
staDces,  the  appeal  ought  to  be  heard  without  calling  upon  the 
appellant  to  give  security  for  costs. 

Motion  refused,  costs  to  be  costs  in  the  cause. 


Solicitor  for  appellant :   Watson. 

Solicitors  for  respondent :  Emmerson  dt  Barrow. 


W.  H.  M. 


FORSYTH  V,  BURNS.  P.O. 

"^Mm  of  Supreme    Court  1884"— Order  LVIIL,  r.   Ih—SeeurUy  for  eoeU  qf  ^^ 

appeal— Appeal^  Special  eircumetaneee — Delay  in  making  application.  j^  ^g^ 

Where  there  are  special  circumBtanoes  excusing  the  delay,  a  motion  for  security 
foroofto  of  an  appeal  will  be  granted,  although  the  application  has  not  been  made 
promptly. 

Application  for  security  for  costs  of  appeal. 

This  is  a  motion  on  behalf  of  the  respondent  for  an  order  com- 
pelling the  appellant  to  give  security  for  costs  of  an  appeal.  It 
appeared  from  the  affidavits  that  judgment  in  the  action  was 
delivered  on  the  7th  June,  and  notice  of  appeal  was  served  on  the 
Uth  June.  Costs  were  taxed  on  the  24th  June.  On  the 
10th  July  a  writ  of  Ji.  fa.  was  issued,  and  the  sheriff  made  a  return 
of  nulla  bona.  The  respondent  on  the  9th  July  first  became 
aware  that  the  appellant  was  in  poor  circumstances,  and  he  wrote 
on  that  day  asking  for  security  for  costs.  Notice  of  motion  to 
compel  the  appellant  to  give  security  for  costs  was  served  on  the  - 
ISih  Jaly,  and  came  on  for  hearing  on  the  15th,  and  was  on  that 

(<i)  18  Q.B.D.  685. 
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day  adjourned  till  the  present  hearing.  The  appeal  books  and 
brief  had  been  delivered  by  the  appellant  after  the  letter  of  the 
9th  Joiy. 

Box  in  support  of  the  motion — The  sheriff  has  made  a  return 
of  nuUa  bona,  and  the  respondent  is  entitled  to  an  order  for 
security  for  costs. 

Bryant  to  oppose— The  application  is  too  late;  it  must  be  made 
promptly  and  before  expenses  are  incurred :  Qrant  v.  Banque 
FrancO'Egyptienne  (a) ;  In  re  Clough  (6) ;  In  re  Indian,  Kingston 
d:  Sandhurst  Mining  Co,  (c) ;  Ellis  v.  Stewart  (d) .  It  was  the 
duty  of  the  respondent  to  have  found  out  the  appellant's  position 
before. 

Per  Curiam  [Higinbotham,  C. J.,  Williams  and  a'Beckett,  JJ.]  . 
We  think  that  under  the  circumstances  of  this  case  security  for 
costs  ought  to  be  given. 

Security  for  costs  to  the  amount  of  251.  ordered 
to  be  given  within  seven  days.  Costs  to  be 
costs  in  the  cause  to  abide  the  event. 

Solicitors  for  appellant :  Davies  db  Campbell, 

Solicitor  for  respondent :  Hughes, 

W.  H.  M. 


[IN  CHAMBERS.] 

HAT  o.  PATERSON  Ain>  Avothbb  nr  bb  THE  COLONIAL  BANK. 

"  Th9  Bankeri'  Bookt  Evidence  Act  1878"  (No,  620),  t.  %—Prodmction  of  hamk** 
books  €U  the  trial — Prttctice. 

The  Court  has  power,  under  sec.  8  of  Act  No.  620,  to  order  the  production  of  bank 
books  at  the  trial  of  an  action,  although  the  bank  is  not  a  party  to  the  action. 

Application  for  an  order  for  the  production  at  the  trial  of 
books  belonging  to  the  Colonial  Bank. 

This  was  an  application  under  sec.  8  of  "  The  Bankers*  Books 
Evidence  Act  1878  "  for  an  order  compelling  the  Colonial  Bank  to 

(a)  1  C.P.D.  148.  (c)    22  CD.  83. 

(b)  36  CD.  7.  (d)    36  CD.  459. 
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produce  its  books  relating  to  the  accounts  of  the  defendants  in  an  1869 

action  brought  by  the  plaintiff.     The  plaintiff  brought  an  action  hat 

against  the  defendants  Paterson  and  Greenlaw,  and  from  interroga-      piTBiisoir 

lories  administered 'to  the  defendants  it  was  discovered  that  they  ^'^ 

Th«  Colokul 
kept  banking  accounts  at  the  Colonial  Bank.      A  summons  was        Bank. 

thereupon  taken  out  by  the  plaintiff  calling  upon  the  bank  to  show    A'SeekHt^  J. 

cause  why  an  order  should  not  be  made  directing  the  bank  to     

produce  "  all  the  books,  ledgers,  etc.,  relating  to  the  accounts  of 

Paterson  and  Greenlaw.'*     This  summons  was  not  served  upon  the 

defendants. 

Higgi$t8  in  support  of  the  application — The  judge  has  power 
under  sec.  8  of  Act  No.  620  to  make  this  order  (a).  If  the  Act 
has  taken  away  the  right  of  issuing  a  subpoena  duces  tecum  against 
a  bank,  it  is  obvious  that  this  section  was  inserted  to  prevent  any 
injustice  being  done,  and  it  has  enabled  the  judge  in  his  discretion 
to  grant  such  an  order  as  that  asked  for. 

Moule  to  oppose — The  Court  has  no  jurisdiction  to  make  the 
order.  .The  Act  was  avowedly  passed  to  protect  banks  from  the 
serious  inconvenience  of  being  compelled  to  produce  their  books  in 
court,  and  even  if  the  jurisdiction  does  exist  it  should  only  be 
exercised  under  exceptional  circumstances.  The  section  only 
confers  the  power  on  the  judge  to  make  the  order  in  cases  where 
die  parties  could  have  obtained  certified  copies  of  the  entries.  The 
preceding  sections  relating  to  certified  copies  refer  merely  to  cases 
in  which  the  bank  is  a  party,  and  a  certain  procedure  is  directed 
which  cannot  be  applicable  to  cases  where  the  bank  is  an  entire 
stranger  to  the  action.  The  Act  was  transcribed  from  the  English 
Act  89  and  40  Vict.,  c.  48,  which  was  found  to  be  useless  and 
impracticable,  and  conse<iueiitly  fresh  legislation  was  adopted  in 
England,  which  meets  this  very  case.  In  Amott  v.  Hayes  (b)  it 
is  laid  down  that  the  power  of  summoning  a  bank  to  produce  books 

(s)  "  Sec.  8.     No  benk  shall  be  com-  \edgen,  day-books,  cash-books,  or  other 

pdlsble  to   prodnoe    the   ledgers,  day-  acconnt  books  should  be  produced  at  such 

iMoksi  cash-books  or  other  account  books  leg^l  proceedings." 
of  mch  bank  in  any  legal  proceedings  (b)  86  O.D.  781. 
nilcH  a  judge  speciaUy  orders  that  such 
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at  the  trial  is  taken  away  by  the  Act.  The  care  with  which  the 
discretion  of  a  judge  should  be  exercised  in  these  applications  is 
forcibly  commented  on  in  Davies  v.  White  (c).  Although  it  is  not 
absolutely  necessary,  yet  it  is  most  expedient  tKat  the  Court  should 
have  all  the  parties  to  the  action  before  it  before  such  an  order  is 
made.  The  order  should  be  limited :  Arnott  v.  Hayes. 
(jounsel  also  argued  that  the  accounts  were  privileged. 

Cur,  adv.  vuLt. 

▲^Beckett,  J.  The  Act  was  intended  to  facilitate  the  proof  of, 
and  not  to  preserve  or  exclude  from  evidence  bankers*  books  which 
would  otherwise  have  been  available  to  litigants.  I  think  that  the 
section  which  provides  for  a  special  order  being  made  enables  me 
to  give  such  rights  to  the  litigant  as  he  would  have  possessed  if 
the  Act  had  not  been  passed.  I  ought  to  make  the  order  going 
to  that  extent  only,  to  put  the  plaintiff  in  the  same  position  as 
if  the  Act  had  not  been  passed.  As  to  the  question  of  privilege, 
I  think  there  is  no  privilege  extending  to  the  production  of 
accounts  in  reference  to  the  transactions  of  litigants  for  the 
purpose  of  that  litigation.  However,  I  do  not  know  that  I  need 
decide  that  question  finally  now.  So  far  as  this  application  is 
concerned,  I  intend  to  leave  the  witness  to  raise  that  point  at 
the  trial  if  there  be  any  such  privilege  as  suggested.  It  affords  no 
reason  for  not  making  the  order,  and  my  impression  is  against  the 
existence  of  such  a  privilege.  I  propose  to  make  an  order  that  the 
bank  do,  upon  aubpoenay  produce  the  ledgers  which  are  necessary 
for  the  plaintiff's  action.  The  summons  is  very  broad,  going  back 
to  a  date  antecedent  to  the  litigation  ;  it  should  be  limited  to  the 
beginning  of  the  year  1888.  Plaintiff's  costs  to  be  costs  in  the 
action.     No  costs  to  be  allowed  the  bank. 

Solicitors  for  the  plaintiff:  TuthUl,  Oeoghehan  d  Perry. 
Solicitors  for  the  bank  :  Matde  d  Seddon. 

W.  H.  M. 
(e)  60  L.T.  827. 
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[IN  CHAMBERS.]  1889 

LEVERSHA  v,  WRANGHAM.  J^SfJ^  19- 

Practice— Venue^Chanffe  of.  A* Beckett,  J. 

\  of  venue  will  not  be  granted  unless  it  be  shown  that  injustice  will 
I  be  done,  or  that^  there  is  a  manifest  preponderance  of  convenience  for  such 
change.  A  change  of  venue  will  not  be  granted  on  the  gpround  merely  that  the  cost  of 
Moding  counsel  firom  Melbourne  would  cause  a  great  additional  expense  to  the  parties. 

Application  for  a  change  of  venue. 

This  was  an  application  by  the  defendant  for  a  change  of  the 
▼enne  from  Sandhurst  to  Melbourne.  The  action  was  brought  by 
the  plaintiff  against  the  defendant  for  damages  for  breach  of  promise 
of  marriage.  The  defendant  and  her  witnesses  lived  in  Benalla, 
where  the  alleged  contract  was  made.  The  plaintiff  resided  near 
Sandhuraty  and  he  had  fixed  the  venue  at  that  place.  Affidavits 
were  filed  relating  to  the  dates  at  which  the  Court  sat  at  Sandhurst, 
and  stating  the  expenses  that  would  be  entailed  by  having  to  send 
eoonsel  to  Sandhurst. 

Isaacs  in  support  of  the  application — It  is  merely  a  question  of 
the  preponderance  of  convenience,  all  other  circumstances  are  equal. 

[a'Seokett,  J.  I  thought  that  a  change  of  venue  was  now  only 
granted  on  the  ground  of  manifest  injustice.] 

No ;  it  will  be  granted  where  the  balance  of  convenience  prepon- 
derates in  one  way  or  the  other :  Church  Y.fiarnett  (a) ;  Ann,  Prac. 
1889,  p.  84.  The  expense  of  sending  counsel  to  the  country  would 
be  very  great,  and  it  would  be  less  costly  to  bring  the  plaintiff's 
witnesses  to  Melbourne. 

Cussen  to  oppose — The  rule  now  gives  the  plaintiff  an  absolute 

right  to  fix  the  place  of  trial,  and  unless  great  injustice  will  be 

done  or  a  manifest  preponderance  of  convenience  prevails,  the  venue 

should  not  be  changed.     The  mere  question  of  counsel's  fees  has 

nothing  to  do  with  it. 

Cur,  adv.  vuU. 

a'Bscxett,  J.  Application  was  made  to  me  to  change  the 
venue  in  this  case  on  the  ground  that  the  balance  of  convenience 

(a)    L.B.6C.P.  116, 


Digitized  by 


Google 


J. 


SUPREME  COURT  :  VICTORIA.  [V.  L.  R. 

was  in  favour  of  snch  change.  It  is  qnite  clear  from  the  affidavits 
that  the  change  to  Melbourne  would  be  no  advantage  in  the  way  of 
saving  expense,  and  very  little  in  the  way  of  convenience.  It 
appears  that  the  convenience  of  the  plaintiff,  who  brought  his 
action  in  the  place  where  he  might  na'turally  bring  it,  would  be 
more  consulted  as  to  the  expense  of  his  witnesses  by  having  the 
trial  at  Sandhurst.  Then  it  appears  that  the  defendant's  witnesses 
could  more  conveniently  attend  in  Melbourne :  that  is  a  matter  of 
expense  only,  and  is  sufficiently  disposed  of  by  the  statement  in 
the  plaintiff's  affidavits,  that  the  delay  of  trial  in  Melbourne  is  so 
great,  and  the  time  when  a  case  may  be  reached  is  so  uncertain, 
that  the  expense  of  keeping  witnesses  in  Melbourne  pending  the 
trial  may  be  very  large.  I  quite  concur  in  that  statement  from  my 
experience.  The  date  of  the  trial  may  be  fixed  for  a  certainty  at 
Sandhurst,  but  at  Melbourne  it  may  be  delayed  for  days.  It  was 
suggested  that  the  expense  of  sending  counsel  to  Sandhurst  from 
Melbourne  would  be  an  additional  expense.  That  may  very  likely 
be  BO ;  but  speaking  for  myself  I  should  certainly  refuse  to  change 
the  venue  where  it  is  otherwise  appropriate  merely  on  the  ground 
that  counsel's  expenses  would  be  greater  in  the  country  than  in 
Melbourne.  If  that  were  a  good  ground,  scarcely  any  important  case 
would  ever  be  tried  in  the  Circuit  Courts.  I  think  that  the  balance 
of  convenience  is  in  favour  of  keeping  this  case  in  Sandhurst. 

Application  refuted. 

Solicitors  for  plaintiff:  Crabbe,  Cohen  d  Kirby. 

Solicitors  for  defendant :  Brown  d  Ellison. 

W.  H.  M. 
[Ik  Chambrbs.] 

Mahhkb  V,  SOHMn>T. 
Applieaiion  by  the  defendcmt  for  change  of  oemte. 
IgcMce  in  support  of  the  application. 
Weigall  to  oppose. 

Williams,  J.  Unless  there  he  a  manifest  preponderance  of  conrenience,  or  anless 
a  great  injustice  wiU  he  done  through  the  venue  heing  left  at  the  place  named  hy  the 
plaintiff,  the  yenue  should  not  he  changed.  However,  a  plaintiff  has  no  right  to 
capriciously  fix  the  venue  where  he  likes,  and  so  create  manifest  inconvenience  to  the 
other  side.  Here  be  has  clearlj  fixed  the  place  of  trial  capriciously,  and  the  result  of 
endorsing  his  aet  will  be  to  cause  great  and  manifest  inconvenience  to  the  other  aide. 

AppUeation  prtmied. 

W.  H.  M. 
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THOMAS  V.  OBMOND.  p.C. 

**Sgal  PropeH^  Statute    1864"    (Ifo,    213),   u,    69,    70— "  Married     Women's  ^^ 

Properly  Act,"  tee  se,  2,  3 — Execution  by  married  women  of  deed  of  release  of  July  17. 

power  of  ap^intment — Concurrence  of  husband  therein — Interpretation  of  s,  G9  Sept.  30. 

of  Act  No.  219,  

A  married  woman  married  after  the  passing  of  the  Act  No.  384  may  by  deed 
releue  a  power  of  appointment  given  her  by  settlement  without  the  concarrence  of 
her  husband,  and  not  acknowledged  by  her  in  the  terms  of  sec.  69  of  Act  No.  213. 

Sec 69  of  the  ''Seal  Property  Statute  1864"  (No.  213)  is  enabUng,  and  not 
mtnctiye. 

By  a  settlement  dated  16th  April  1855,  a  power  of  appointment  by  will  was  given 


I  to  a  married  woman  over  certain  lands.  Before  the  passing  of  the  Act  No.  384  the 
married  woman's  husband  died,  and  she  married  again  in  1873.  In  1875  she  released 
her  power  of  appointment  under  the  settlement  by  a  deed  which  was  not  acknow- 
ledged, and  which  was  not  concurred  in  by  the  husband  in  accordance  with  Part  IV. 
of  Act  No.  213.  In  1876  the  property,  the  subject  of  the  power  of  appointment, 
was  conveyed  to  the  testator  of  the  defendant  executors. 

Held,  that  the  deed  of  release  of  power  of  appointment  was  validly  executed 
without  acknowledgment  or  the  concurrence  of  the  husband;  that  the  power  of 
appointment  was  eifectually  extinguished,  and  that  the  plaintiff,  a  trustee  under  the 
settlement  containing  the  power  of  appointment,  was  not  entitled  to  get  possession 
from  the  defendants  of  any  of  the  title  deeds  to  the  property  comprised  in  the 
settlement 

Case  submitted  to  the  Gonrt  by  consent  of  parties. 

The  action  was  brought  to  recover  possession  of  title  deeds  to 
land  at  North  Fitzroy.  The  plaintiff  was  trustee  of  a  settlement 
made  in  1855.  The  defendants  were  executors  and  trustees  of  one 
Corbett,  who  had  purchased  part  interest  of  the  persons  beneficially 
entitled.  The  question  to  be  decided  by  the  Court  was,  which  of 
the  parties  had  the  legal  title  to  the  land. 

The  &ctB  appear  sufficiently  in  the  judgment  and  head-note. 

Ooldsmith  and  Hayes  for  plaintiflF— The  deed  of  release  ought 
to  have  been  concurred  in  by  the  husband,  and  acknowledged  by 
the  married  woman  as  required  by  the  Act  No.  213.  As  this  was 
not  done  the  deed  is  void,  and  nothing  passed  to  Corbett,  the  pur- 
chaser. The  plaintiff  is  a  trustee  of  the  indenture  of  settlement  oi 
1855 ;  he  is  a  bare  trustee,  and  as  the  person  having  the  legal 
estate  is  entitled  to  the  possession  of  the  title  deeds.  Sec.  2  of 
Act  No.  884  is  not  large  enough  in  its  operation  to  allow  the  married 
▼JLB^YoLXV  2A 
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0-  woman  to  exercise  the   power  she   did  here.      The    point  as  U 

)9  whether  the  trustees  took  any  legal  estate  at  all  depends  on  th< 

^^^  construction  of  the  deed  of  1855.  They  quoted  as  authorities 
Cahill  V.  Cahill  (a) ;  WilUatm  on  Real  Property  (16th  ed.),  333 
Lewin  on  Trusts  (8th  ed.),  212  ;  Doe  dem.  Leicester  v.  Biggs  (b) 
Shepherd's  TouclistonCy  Vol.  I.,  88  ; .  Elphimtone  on  Interpretatio) 
of  Deeds,  92. 

Higgins  and  Topp  for  defendant — This  is  a  fancy  action  to  tr 
a  fancy  point.  The  legal  estate  is  not  in  the  plaintiff,  so  tha 
he  has  nothing.  (2)  The  Married  Women's  Property  Act  an( 
the  law  now  existing  have  enabled  the  married  woman  to  release 
the  power  of  appointment  without  the  concurrence  of  her  husband 
(8)  Even  if  it  be  that  the  legal  estate  is  in  the  plaintiff,  and  tha 
the  Marn^d  Women's  Property  Act  does  not  enable  a  marrie 
woman  to  release  a  power  of  appointment,  still  the  Act  allows  i 
married  woman  to  dispose  of  her  life  interest,  and  if  she  is  equitabl 
tenant  for  life  there  is  no  restraint  on  anticipation.  She  ha 
assigned  to  the  defendants  her  equitable  life  interest,  and  th 
trustee  is  not  entitled  to  get  from  an  equitable  tenant  for  life  tb 
title  deeds  of  the  estate.  If  the  trustee  has  them  in  his  possessio 
he  may  keep  them,  but  if  the  tenant  has  them  the  law  will  nc 
compel  him  to  deliver  them  up.  They  cited  Lewin  on  Triisi 
(7th  ed.),  581  ;  Taylor  v.  Sparrow  (c) ;  Foster  v.  Crabbe  (d) 
Denton  v.  Denton  (e) ;  Leathes  v.  Leathes  (/) ;  Sander  v.  Twigg  (g] 
In  re  Patterson  (/i) ;  London  Chartered  Bank  v.  Lem/priere  (t). 

Cur.  adv.  xruU. 

;.  so.  The  judgment  of  the  Court  fHioiNBOTHAM,  C.J.,  Williams  an 

""  a*Bbckktt,  JJ.]  was  read  by  a'Bbckbtt,  J.     The  plaintiff  in  th 

case  claims  as  against  the  defendants  to  be  entitled  to  the  tit 

deeds  of  land  in  the  parish  of  Jika  Jika,  and  a  special  case  has  bee 

{a)    8  App.  Ca».  420;  Selborne,  L.C.,  at  (e)    7  Beav.  388. 

pp.  425,  427.  (/)  5  Ch.  D.  221. 

(b)  2  Taun.  109.  {g)   13  V.L.ll.  765. 

(c)  4  Qiff.  7U3.  (A)  11  V.L.R.  768. 
(rf)   16  Jur.  (O.S.)  836.  (0    L.R,  4  P.C.  572. 
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stated  raising  questions  of  law  to  be  determined.  The  plaintiff  is 
trostee  of  a  settlement  dated  16th  April  1866.  The  defendants 
ire  the  executors  of  a  person  who  purchased  the  interests  of  the 
persons  beneficially  entitled  under  this  settlement,  and  we  have  to 
determine  whether  the  interest  he  acquired  as  purchaser  can  be 
affeeted  by  the  exercise  of  a  power  of  appointment  giveu  by  the 
ijettlement,  or  whether  that  power  has  been  effectually  extinguished. 
If  it  has  been  effectually  extinguished  the  plaintiff  has  no  right  to 
bring  this  action.  By  the  settlement  dated  April  1865,  land  was 
gruited  and  appointed  to  a  trustee  upon  trust  to  pay  the  rents  to 
Mary  Ann  Sarah  Lansdown,  or  to  allow  her  to  receive  them  for  her 
life  for  her  separate  use,  and  after  her  death  upon  trust  for  such 
persons  as  she  should  by  will  appoint,  and  in  default  of  her  appoint- 
ment upon  trust  for  the  settlor,  William  Lansdown,  for  his  life, 
and  after  his  death  upon  trust  for  the  children  of  Mary  Ann  Sarah 
Lansdown  who  should  be  living  at  the  time  of  her  death.  It  has 
been  questioned  whether  the  trustees  took  the  legal  estate  during 
Mrs.  Lansdown's  life,  and  whether  the  ultimate  gift  in  default  of 
appointment  is  a  gift  in  fee  or  for  life,  but  we  think  it  unnecessary 
to  determine  these  questions.  Mr.  Lansdown,  the  settlor,  died  in 
April  1865,  leaving  Mrs.  Lansdown  and  one  daughter,  their  only 
child,  him  surviving.  In  Augast  1878  Mrs.  Lansdown  married 
one  Thomas  Campbell.  The  daughter  married  one  James  Frederick 
Poyntiog.  By  deed  poll  of  23rd  August  1876  Mrs.  Lansdown 
released  or  purported  to  release  unto  Emily  Susannah  Poynting 
and  her  heirs  the  land  included  in  the  settlement,  freed  and  dis- 
charged from  the  power  of  appointment  in  the  settlement,  to  the 
intent  that  the  said  land  should  be  discharged  from  the  said  power, 
and  that  Mary  Ann  Sarah  Campbell  might  be  debarred  from 
execQting  the  same,  and  that  the  land  should  devolve  as  in  default 
of  appointment.  By  deed  of  11th  July  1876,  Mrs.  Campbell  and 
Mrs.  Poynting  appointed  and  conveyed  the  lands  in  the  settlement 
for  valuable  consideration  to  Andrew  Gibson  Corbett.  He  died, 
and  the  present  defendants  are  his  executors  and  trustees.  The 
question  is  whether  Andrew  Gibson  Corbett  got  a  good  title  as 
against  the  persons  claiming  under  the  settlement,  or  who  could 
daim  thereunder,  as  appointees  under  Mrs.  Campbell's  will,  and 
this  depends    upon    tbe  validity  of   the    deed    poll    by    which 
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!4rB.  Campbell  purported  to  extinguish  her  power.  It  is  con- 
«nded  that  inasmuch  as  Mrs.  Campbell's  second  husband  was 
living  at  the  date  of  this  deed,  and  it  was  not  acknowledged  as 
prescribed  by  sec.  69  of  "  The  Real  Property  Statute  1864,"  it 
s  inoperative.  Mrs.  Campbell  married  her  second  husband  after 
}he  passing  of  the  Act  No.  884,  which  provided  by  sec.  2  that  a 
Harried  woman  should  be  capable  of  holding,  alienating,  demising 
md  devising  real  estate  as  if  she  were  a  fevie  sole,  and  by  sec.  3 
Lhat  every  woman  thereafter  marrying  should  hold  all  real  estate 
belonging  to  her  before  marriage  free  from  her  husband,  and  from 
iiis  control  and  disposition  in  all  respects  as  if  she  had  continued 
unmarried.  We  think  that  Mrs.  CampbeU's  interest  in  the  land 
in  question  was  her  real  estate,  both  as  to  the  estate  and  the  power, 
[t  was  a  beneficial  interest  in  land  as  to  the  life  estate  in  posses- 
sion, and  as  to  the  power  it  was  an  interest  whi(5h  she  might  bind 
by  contract  and  receive  the  consideration  for  the  contract.  It 
sannot  therefore  be  contended  that  Mr.  Campbell  had  by  virtue  of 
bis  marriage  any  beneficial  interest  in  the  land  in  settlement  as  to 
ivhich  his  concurrence  could  have  been  required  to  pass  any  interest 
bo  Mr.  Corbett,  the  purchaser.  The  argument  for  the  plaintiff 
depends  upon  sec.  69  of  The  Real  Property  Statute,  and  it  is  urged 
that  unless  Mrs.  Campbell  exercised  this  statutory  power  she,  by 
reason  of  her  marriage  and  though  her  husband  had  no  interest 
in  the  property,  could  not  extinguish  the  power  of  appointment, 
[n  support  of  this  contention  reliance  was  placed  on  a  passage  in 
bhe  judgment  ya  Cahill  v.  Cahill  {k).  Referring  to  an  extract  from 
Coke  upon  Littleton  :  "  A  man  and  his  wife  are  but  one  person  in 
bhe  law,"  which  is  the  reason  *^  why  a  man  cannot  grant  or  give 
bis  tenements  to  his  wife  during  the  coverture." 

Notwithstanding  this  old  principle  of  the  common  law  a 
married  woman  has  always  been  regarded  as  competent  to  exercise 
%  power.  Her  individuality  has  not  been  merged  in  that  of  her 
busband  by  the  legal  fiction  to  such  an  extent  as  to  make  her  sole 
BM5t  in  exercise  of  a  power  void  or  imperfect  for  want  of  her  hus- 
band's concurrence.  The  law  upon  this  subject  is  fully  discussed, 
md  the  authorities  are  collected  in  Sugden  on  Potoers  (8th  ed.), 
shapter  5.     A  married  woman  could  at  common  law,  vnthout  her 

(k)  L.R.  8  App.  Cas.,  at  p.  425. 
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hasbond,  execute  a  naked  authority  such  as  to  sell  lands  whether 
giTen  before  or  after  coverture,  and  though  no  special  words  were 
used  to  dispense  with  the  disability  of  coverture :  See  Coke  upon 
Littkton,  112.  The  right  of  independent  action  as  to  the  exercise 
of  a  power  should  extend  to  its  extinguishment.  Sec.  69  of  The 
Red  Property  Statute  is  enabling,  not  restrictive.  Sec.  70  provides 
that  it  is  not  to  deprive  a  married  woman  of  any  power  which  she 
possesses  independently  of  sec.  69.  We  think  that  having  refer- 
ence to  the  provisions  of  Act  No,  884,  Mrs.  Campbell  was,  with 
regard  to  the  deed  of  23rd  August  1875,  in  the  same  position  as  if 
she  had  continued  a  widow,  and  therefore  that  her  power  of  appoint- 
ment was  effectually  extinguished. 

We  answer  the  question  stated  by  declaring  that  the  plaintiff  is 
not  entitled  to  get  the  possession  from  the  defendants  of  any  of  the 
title  deeds  mentioned  in  the  case,  and  in  the  exercise  of  our  discre- 
tion as  to  costs  we  order  that  they  be  taxed  and  paid  by  the  plaintiff 
to  the  defendants. 


P.O. 

1889 

Thomas 

V. 

Obmokd. 
A' Beckett,  J. 


Solicitors  for  plaintiff:  Fox  dt  Overend. 
Solicitor  for  d4)fendant :  D.  H.  Herald, 


A.  F.  M. 
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BRUCE  •.  8TURT. 

Contract  for  ial§  of  land — Error  im  detoription — CompenMotion  clause — Deftet  m 
titU  as  to  part  of  land — Power  of  arbitrator  to  make  award. 

Bj  a  condition  of  a  contract  of  Bale  of  land  it  was  provided  that  in  case  of  mistake 
in  the  description  of  the  premises,  or  any  error  in  the  particulars  of  the  property, 
compensation  to  be  fixed  by  an  arbitrator  should  be  given  to  the  purchaser.  By 
another  condition  of  the  contract  it  was  provided  that  in  case  the  purchaser  should 
make  any  objection  to,  or  requisition  on,  the  title  which  the  vendor  should  be  unable 
or  unwilling  to  remove,  the  vendor  might  annul  the  sale.  The  purchaser,  before  the 
conveyance  was  executed,  by  a  requisition  to  the  vendor,  informed  the  vendor  of  a 
defect  in  title  to  some  ten  feet  of  the  land  sold.  The  purchaser  subsequently  took  t 
conveyance,  and  accepted  title  of  the  land  sold.  Afterwards  the  purchaser  claimed 
and  obtained  from  an  arbitrator,  appointed  under  clause  10,  compensation  in  respect 
of 'this  ten  feet,  and  brought  an  action  to  recover  the  amount  awarded. 

Held,  per  Hioimbotham,  C.J.,  that  the  defect  of  title  to  ten  feet  of  the  land  wss 
not  a  mistake  in  the  description  of  the  premises  within  the  meaning  of  the  compensa- 
tion clause,  and  that,  therefore,  the  arbitrator  had  no  jurisdiction  to  make  the  award, 
and  that  he  was  not  competent  to  deal  with  the  claim  for  compensation. 

Per  Williams  and  a'Bbokbtt,  J  J.  The  purchaser  having  accepted  the  title 
produced  by  the  vendor,  and  taken  a  conveyance  of,  and  paid  for  the  whole  of  the 
land  he  contracted  to  purchase,  was  estopped  from  making  any  claim  to  compensation 
for  portion  of  th^  land  to  which  the  vendor  could  not  give  title. 


Appeal  from  judgment  of  Oaont,  J.,  in  the  County  Court. 

This  was  an  action  on  an  award  made  by  an  arbitrator  under 
conditions  of  sale.  A  contract  and  agreement  were  made  between 
the  plaintiff  and  defendant  on  13th  July  1888  for  the  sale,  by  the 
defendant  to  the  plaintiff,  of  certain  land  in  Prahran.  The  land 
corresponded  in  length  and  breadth  with  the  dimensions  set  out  on 
a  coloured  plan  annexed  on  the  back  of  the  contract  of  sale.  By 
the  requisitions  (or  objections)  on  title  it  was  found  that  the 
defendant  could  not  give  title  to  fen  feet  frontage  in  the  land  sold. 
Clause  10  in  the  conditions  of  sale  provided  that  if  any  mistake  be 
made  in  the  description  of  the  premises,  or  any  error  should  appear 
in  the  particulars  of  the  property,  compensation  to  be  fixed  by  an 
arbitrator  should  be  made  to  the  purchaser.  The  plaintiff  accepted 
title  and  took  a  conveyance  of  the  lands  sold.  The  defendant 
refused  to  submit  to  arbitration  as  to  the  compensation  to  be  given 
for  the  short  ten  feet,  and  the  plaintiff  appointed  an  arbitrator  under 
the  terms  of  the  conditions  of  sale.  The  arbitrator  gave  an  award 
for  2002.,  and  on  this  award  the  plaintiff  sued  in  the  County  Court. 
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The  judge  there  gave  jadgment  in  favour  of  the. plaintiff,  on  the 
ground  that  failure  to  make  title  as  to  the  ten  feet  constituted 
a  misdescription  under  clause  10,  and  from  this  decision  the 
dafendant  appealed. 

Higging  for  the  defendant  appellant — The  arbitrator  had  no 
jurisdiction  to  make  this  award.  It  was  only  in  case  of  an  error 
in  particulars  or  misdescription  of  the  premises  that  compensation 
was  to  be  given.  Here  the  land  sold  coincides  accurately  with  what 
is  purported  to  be  sold  by  the  plan.  It  is  true  that  the  defendant 
cannot  give  a  title  to  some  ten  feet  of  this  land  sold ;  but  that  is  no 
misdescription,  it  is  merely  a  mistake  or  defect  in  title.  The 
purchaser  has  accepted  title,  and  cannot  now  claim  for  defect  in 
h.  O'Shanassy  v.  Littlewood  (a)  was  relied  on  by  the  plaintiff 
below,  but  in  that  case  there  was  a  mistake  in  describing  the 
number  of  acres  in  the  station  sold  :  Mawson  v.  Fletcher  (6). 


F.C. 

1889 

Bruoe 

V. 

Stubt. 


WeigM  for  the  plaintiff  respondent — The  purchaser  is  entitled 
to  get  from  the  vendor  what  he  can  give  with  compensation  for  what 
he  cannot.  The  vendor  promised  to  give  title  according  to  the  plan. 
Thus  this  is  a  case  of  misdescription,  for  the  plan  is  an  incorrect 
description  of  the  land  to  which  the  seller  can  give  title.  An 
objection  to  title  is  different  to  objections  that  the  title  does  not 
cover  a  proper  portion  of  the  land  sold.  Where  the  objection  goes 
to  the  root  of  the  whole  title,  that  is  defect  in  title  ;  but  where  the 
objections  are  only  to  part  of  the  lands  sold,  then  the  clause 
awarding  compensation  applies,  and  the  arbitrator  was  justified  in 
oiaking  the  award  in  this  case. 

HioiKBOTHAii,  G.J.  Judgment  must  be  for  the  defendant. 
The  appeal  is  from  a  judgment  of  the  County  Court  in  an  action  to 
Kcover  a  sum  of  200!.  on  an  award  by  an  arbitrator.  The  sub- 
stantial defence,  and  the  only  one  necessary  to  deal  with,  is  whether 
ttte  matters  with  which  the  arbitrator  dealt  were  matters  with 
which  he  was  competent  to  deal,  or  whether  he  had  no  jurisdiction 


W  10V.L.R.117. 


(h)  L.R.  10  Eq.  212 
6  Ch.  Ap.  91. 


affirmed  in  L.R. 
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P.O.  over  them.     The  reference  on  which  the  arbitrator  acted  is  con- 

lgS9  tained  in  clause  10  of  the  conditions  of  the  contract  of  sale,  which 

provides  that :  "If  any  mistake  be  made  in  the  description  of  the 

t».  premises,  or  any  other  error  whatsoever  shall  appear  in  the  par- 
Stubt. 
*         ticulars  of  the  property,  such  mistake  or  error  shall  not  annul  the 

n%g%nhotham,C.J.  g^^j^^  -^^^  compensation  or  equivalent  shall  be  given  or  taken  as  the 
case  may  require,  such  compensation  or  equiyalent  to  be  settled  by 
two  referees  mutually  appointed,  or  their  umpire.  The  party  dis- 
covering such  mistake  or  error  to  give  notice  in  writing  thereof  to 
the  other  party  within  seven  days  after  such  discovery,  and  each 
party  within  seven  days  after  such  notice  shall  appoint  in  writing  a 
referee,  and  if  in  such  case  either  party  shall  neglect  or  refuse  to 
appoint  a  referee  within  the  term  above  specified,  the  referee  of  the 
other  party  alone  may  proceed  in  the  matter,*'  etc.  Interpreting 
that  clause  strictly  as  against  the  vendor,  we  think  that  it  has  not  been 
established  that  there  has  been  any  mistake  or  error  made  in  the 
description  of  the  premises,  or  any  other  error  made  applicable  to 
the  description  of  the  property.  The  description  of  the  premises 
and  the  particulars  of  the  property  appear  to  be  one  and  the  same 
thing.  They  appear  by  the  description  of  the  property  set  forth  in 
the  introduction  before  the  first  condition  of  sale,  and  also  on  the 
plan  referred  to  in  it,  represented  by  lines  and  bounds.  These 
contained  a  description  of  the  land  intended  to  be  sold  by  the 
vendor  and  to  be  bought  by  the  purchaser.  The  description  of  the 
premises  gave  a  lineal  frontage  of  111  feet  6  inches  to  Canterbury 
Street,  and  a  frontage  of  81  feet  5  inches  to  Boss  Street,  the 
western  boundary  of  the  land,  as  delineated  and  coloured  red  on 
the  plan  at  the  back  of  it.  The  plan  also  contained  the  same 
description  of  it.  There  appears  to  be  no  error  or  mistake  in  the 
description  of  the  premises,  either  in  the  introduction  or  in  the  plan. 
The  plaintiflF  sued  for  compensation  for  error  or  mistake,  and  the 
question  was  whether  the  defect  of  title  to  a  portion  of  the  land,  as 
set  forth  in  the  description  and  plan,  was  such  error  or  mistake  as 
entitled  the  purchaser  to  claim  compensation  under  clause  10. 
The  conduct  of  the  parties  seems  to  have  been  singular,  and  they 
seem  to  have  anticipated  this  difficulty  from  the  outset.  The 
purchaser  started  with  making  requisitions  on  and  objections  to  the 
title.     At  the  same  time  it  is  plain  that  he  intended  his  objections 
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and  requisitions  to  be  objections  and  requisitions  to  the  title  only.  f-c;* 

It  is  plain  that  he  desired  to  complete  the  contract  to  obtain  the  is89 

•land  as  described,  and  at  the  same  time  to  prevent  the  vendor  from         bruoe 
exercising  the  right  he  possessed  under  the  fourth  condition  to  ^• 

rescind  the   sale.       That   fourth   condition   was :    ''In   case  the  

purchaser  shall,  within  the  time  aforesaid,  make  any  objection  to  or  *^*»  <>  m,  .  . 
requisition  on  the  title  which  the  vendor  shall  be  unable  or  unwill-  . 
ing  to  remove,  which  right  of  election  the  vendor  absolutely  reserves 
to  herself,"  the  vendor  might  annul  the  sale  and  return  the  pur- 
chase-money. There  is  nothing  to  show  that  the  vendor  was 
acquainted  with  the  defect  in  the  title  as  to  10  feet  till  that  fact 
was  communicated  to  her  by  the  purchaser  in  the  requisitions  sent 
in.  By  the  requisitions  the  purchaser,  for  the  first  time,  com- 
municated to  the  vendor  the  knowledge  that  she  had,  by  a  memorial 
of  conveyance  dated  the  21st  April  1871  conveyed  away  ten  feet  of 
the  frontage  to  Canterbury  Street.  The  position  taken  by  the 
Tender  was  a  fair  one,  and  she  told  the  purchaser  that  he  could  take 
the  same  quantity  of  land  on  the  south  side.  The  purchaser,  for 
some  reason  not  apparent,  did  not  desire  to  consent  to  this  ;  pro- 
bably he  wished  to  get  the  land  and  also  compensation  for  the 
ten  feet.  The  purchaser  did  not  depart  from  that  position.  In  the 
correspondence  he  insisted  that  the  ten  feet  should  be  matter  of 
compensation.  The  vendor  reasonably  enough  asked  if  he  insisted 
on  the  objection  to  the  title.  To  that  reasonable  demand  the  pur- 
chaser made  no  answer,  but  accepted  the  property,  paid  the 
purchase-money,  and  took  the  conveyance.  That  is  put  as  an 
abandonment  of  the  requisition  on  the  title.  It  is  not  necessary 
to  decide  that,  as  the  purchaser  in  taking  the  title  takes  the  risk  of 
making  good  his  claim  for  compensation.  The  general  rights  of 
purchasers  and  vendors  may  be  limited  and  defined  by  a  special 
agreement  between  the  parties.  In  this  case  the  vendor  and  the 
purchaser  have  limited  the  compensation  to  a  particular  case  of 
mistake  in  the  description  of  the  premises,  or  some  other  error 
appearing  in  the  particulars  of  the  property.  And  that  does  not 
apply  to  the  circumstances  of  this  case.  Although  the  defect  in 
the  title  to  a  portion  of  the  land  had  been  discovered,  and  might 
have  been  established  and  proved,  and  have  given  rights  to  the 
two  parties,  it  has  not  been  shown  that  there  was  any  mistake  in  * 
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F.o.  the  description  of  the  property,  or  any  error  in  the  particalan. 

1839  The  plaintiff  failed  in  the  court  below  to  establish  a  necessary  part 

^~^         of  his  proof  that  the  claim  for  compensation,  or  the  subject  matter 

o.  which  the  arbitrator  was  dealing  with,  was  within  his  jurisdiction. 
Stubt. 
'         The  judge  was  therefore  wrong  in  giving  judgment  for  the  plaintiff.  It 

ffiffinbotham,aj.  -^  mjuecessary  to  refer  to  other  points  in  the  case,  except  to  say  that  the 

judge  had  no  power  to  award  a  portion  of  the  expensesof  the  arbitrator. 

The  appeal  will  be  allowed,  with  costs,  and  the  judgment  set  aside. 

WiLLUMB,  J.     Having  regard  to  the  course  which  the  purchaser 
has  taken  in  the  case  before  us,  I  am  clearly  of  opinion  that  he  is 
not  entitled  to  claim  compensation  under  clause  10  of  the  conditions. 
The  purchaser  was  asked  whether  he  would  take  the  title  produced 
by  the  vendor  or  not.     He  deliberately  accepted  it,  evidently  in 
order  to  preclude  the  vendor  from  annulling  the  contract  under 
clause  4.     He  took  a  conveyance  over  the  whole  of  the  land  he 
contracted  to  purchase,  and  paid  for  that  land.     By  the  course  he 
has  taken  he  has  undoubtedly,  in  my  opinion,  precluded  himself 
from  making  his  present  claim  for  compensation  under  clause  10^ 
just  as  he  succeeded  in  precluding  the  vendor  from  exercising  what 
would  otherwise  have  been  his  rights  under  clause  4.     As  I  ventured 
to  state  more  than  once  during  the  course  of  the  argument,  the 
purchaser  would  have  been  in  a  better  position  to  claim  compensa- 
tion under  clause  10,  had  he  insisted  on  having  a  conveyance  only 
of  the  part  to  which  the  vendor  could  make  good  title,  and  on  his 
claim  to  compensation  for  the  balance.     Had  the  purchaser  taken 
this  course,  he  might  have   been  able  to  maintain  a  claim  for 
compensation  under  clause  10. 

a'Begkett,  J.  I  attach  most  weight  in  this  case  to  the  conduct 
of  the  plaintiff.  He  has  by  his  conduct  precluded  himself  from  the 
contention  that  he  had  a  right  to  accept  title  as  to  part  and  claim 
compensation  for  the  deficiency  of  ten  feet.  He  has  endeavoured  to 
exclude  the  vendor  from  the  rights  he  has.  He  resorted  to 
equivocal  conduct,  and  did  not  distinctly  declare  what  positioD  he 
intended  to  take.  He  took  a  conveyance  of  the  property.  When 
a  man  took  a  conveyance  of  property,  including  land  deficient,  be 
could  not  claim  compensation  for  a  deficiency  in  the  quantity  ol 
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land  he  took.  That  is  applioable  to  the  peculiar  circumstanoes  of 
this  case.  It  is  not  aecessarj  to  establish  any  general  principle  of 
law,  as  it  is  sufficient  to  refer  to  the  peculiar  circumstances  of  the 
present  case.  So  far  as  the  title  of  the  vendor  went  and  was 
shovD,  it  exactly  coincided  with  the  description  of  the  property. 


Appedl  allowed,  with  costs, 
defendant,  zvith  costs. 

Solicitors  for  appellant :  Davies  dt  Campbell. 
Solicitor  for  respondent ;   Wooleott. 


Judgment  for 


A.  F.  M. 


376 


P.O. 


Bbitoe 

V. 

Stubt. 
A'Beekpft,  J. 


REG.  V.  CENTRAL  BOARD  OP  HEALTH,  Expabtb  WILSON. 

"TheFwhUc  HeaUh  Amendment  Statute  1888"  (Nc.  782),  #.  110— Central  Board 
of  Sealth,  powere  of— Theatre — Mode  of  eonttruction^  meaning  of— Site — 
Mandamne. 

Semble  per  Williams  and  a'Bbokbtt,  JJ.  [Hioikbotraic,  C.J.,  dieteniiente.'\ 
llie  Central  Board  of  Health  have  no  power  under  sec.  110  of  Act  No.  782  to  dis- 
■pprore  of  plans  for  a  public  building  on  the  ground  that  they  disapprove  of  the  site 
for  Uie  theatre. 

Rule  nisi  for  mandamus. 

This  was  role  nisi  calling  upon  the  Central  Board  of  Health 
to  show  cause  why  a  writ  of  mandamus  should  not  be  issued 
compelling  them  to  consider  and  approve  in  writing  of  the  plans 
and  specifications  for  the  erection  of  the  Bijou  Theatre  and  the 
building  thereof.  The  applicant,  Wilson,  filed  an  affidavit  in  which 
he  set  out  the  following  facts,  and  in  support  of  his  appli- 
cation stated  that  he  was  a  licensed  victualler,  and  that  he  wan 
lessee  of  certain  land  situated  in  Bourke  Street  East,  upon  which 
a  public  building,  to  wit,  a  theatre,  was  proposed  to  be  built,  to 
be  called  the  Bijou  Theatre.  On  or  about  the  12th  June  1889 
be  gave  notice  of  intention  to  build,  and  forwarded  therewith  plans 
ud  specifications  showing  the  proposed  mode   of  constructing, 
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draining,  and  ventilating  such  theatre  to  the  Central  and  Local 
Boards  of  Health  in  accordance  with  sec.  110  of  the  "  Piiblic  Health 
Amendment  Statute  1888/'  The  Local  Board  and  the  referees  of 
the  City  Corporation  duly  approved  thereof.  On  or  about  the 
20th  June  1889  he  received  notice  from  the  Central  Board  that 
they  required  certain  alterations  to  be  made  in  the  plans  and 
specifications,  and  he  accordingly  caused  such  alterations  to  be 
made,  and  then  forwarded  the  amended  plans  and  specifications  to 
the  Central  Board  for  their  approval.  On  the  27th  June  1889  he 
received  a  letter  from  the  Central  Board,  containing  a  copy  of  the 
resolutions  as  passed  by  the  Board  : — 

"  B.esolved — 

"  1 .  The  Board  believes  that  the  plans  for  the  proposed  Bijou  Tlieatre,  as  finally 
submitted,  provide  for  a  convenient  boose,  and  the  proposed  internal  arrangements 
are  good,  and  the  exit  and  escape  doors  sufficient. 

"  2.  But  the  Board  is  strongly  of  opinion  that  theatres  and  opera  houses,  being 
peculiarly  liable  to  fire,  should  be  placed  on  a  main  frontage  and  not  on  a  back 
street. 

**  3.  Although  the  chances  of  the  occurrence  of  fire  may  not  be  increased  by  this 
theatre  being  erected  on  the  site  proposed,  .it  is  obvious  that  the  diances  of  speedy 
extinction  of  a  conflagration,  should  one  break  out,  are  materially  lessened. 

*'  4.  The  Board  not  only  objects  to  a  theatre  being  put  so  far  back  firom  a  main 
street,  but,  although  a  promise  has  been  given  to  do  away  with  the  arcade  shops, 
considers  the  numerous  bars,  billiard  rooms,  lounging  rooms,  and  offices  which  will 
intervene  between  the  theatre  and  Bourke  Street  not  only  objectionable,  but  as  per- 
petuating an  nnnecessary  element  of  danger.  The  Board  further  thinks  it  desirable 
that  places  of  public  amusement  should  be  so  designed  as  to  be  clear  of  all  hotel 
arrangements,  and  of  the  exits  from  hotel  bars,  dining  and  other  rooms. 

"  6.  Although  the  plans  show  an  apparently  new  theatre,  personal  inspection  by 
members  of  the  Board  shows  the  eastern  wall  of  the  old  building  and  the  floor  of 
the  auditorium  practically  undisturbed. 

"  6.  If  a  theatre  following  out  the  plans  submitted  were  built  in  Bourke  Street, 
with  necessary  modifications,  the  Board  would  approve ;  but  under  present  conditions, 
and  for  the  reasons  hereinbefore  stated,  it  cannot  g^ve  the  approval  asked." 

On  the  4th  and  11th  July  he  wrote  to  the  Board  letters  asking 
them  to  reconsider  their  decision  as  to  the  building  of  the  theatre. 
On  the  12th  July  he  received  the  following  letter  from  the  Board  : — 

"  I  beg  to  acknowledge  the  receipt  of  your  letters  of  the  4th  and  11th  inst.,  and 
to  inform  you  that  the  Central  Board,  at  a  special  meeting  to-day,  resolved  not  to 
reconsider  its  decision  of  the  27th  ultimo  respecting  the  proposed  new  theatre." 

Box  to  show  cause — This  application  depends  upon  the  con- 
struction which  is  to  be  placed  upon  sec,  110  of  ''  The  Public 
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HeaUh  Amendment   Statute  1888"    (No.  782)   (a).      The  form  f.o. 

of  the  order  asked  for  is  wrong ;  the  Board  cannot  be  compelled  iq^q 

^'tospproTe  of"  the  plans.     The  section  gives  them  an  absolute 

discretion  which  cannot  be  controlled  by  the  Court.     It  is  not  c- 

-...„_,  -,     **        1       ^  i       ..      ».  Cbktbal Board 

a  mere  question  of  "  site.        The  words      mode  of  construction        op  Health, 

affect  both  the  site  and  the  whole  arrangement  of  the  buildings.        v^^k 

Whereyer  the  mode  of  constructing  a  public  building  is  of  such  a 

nature  in  its  entirety  that  in  the  opinion  of  the  Board  renders  it 

dangerous  to  public  safety  they  may  stop  the  building  altogether. 

The  Board  must  consider  the  whole  design  of  the  theatre. 

Madden  and  Hood  to  move  the  rule  absolute — The  plans  haye 
abready  been  approved  of  subject  to  certain  objections  therein 
which  have  been  substantially  complied  with,  and  the  alterations 
duly  made.  It  becomes  clear  then  that  the  Board  have  dealt  with 
the  application  purely  upon  the  question  of  **  site."  In  doing  this 
ihey  were  wrong.  The  words  "  mode  of  construction  "  apply  to 
the  materials  used,  to  the  size  of  the  walls,  and  whether  the 
building  should  be  of  brick  or  otherwise ;  they  do  not  affect  the 
question  of  whether  the  site  is  a  suitable  one  or  not.  The  Board 
must  consider  the  question  according  to  law,  and  if  they  have 
allowed  their  decision  to  be  influenced  by  a  wrong  reason,  they 
have  not  decided  according  to  law.  The  following  cases  were  cited : 
Reg  V.  Mayor  of  Footscray  (b) ;  Exparte  Mendlesohn  (c). 

Cur.  adv.  vuU. 

HiaiMBOTHAM,  G.J.  This  is  an  order  nisi  calling  upon  the 
Central  Board  of  Health  to  show  cause  why  a  mandamus  should 
not  be  issued  compelling  them  to  consider  and  approve  in  writing 

(a)  Sec.  110.  "Whenever  it  is  in-  panied  by  a  plan  and  specification  or 
toided  to  Iraildy  or  open,  or  extend  any  description,  showing  the  proposed  mode 
public  building,  the  owner  or  occapier,  or  of  oonstmcting,  draining  and  ventilating 
tbe  manager,  tnutees,  or  other  persons  by  such  public  building,  and  no  such  public 
wbose  authority  such  public  building  is  building  shall  be  built  or  opened  as  afore- 
intended  to  be  so  built  or  opened  or  ex-  said  until  the  Central  Board  of  Health 
tended  shall  give  notice  of  such  intention  have  approved  thereof  in  writing." 
to  the  Central  and  the  Local  Board  of  (5)  7  A.L.T.  126. 
Health,  and  sach  notice  sbaU  be  accom-  (o)   2  A.L.T.  76* 
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F.o.  of  the  plans  and  specifications  for  the  erection  of  the  Bijou  Theatre 

iggg  and  the  buildings  thereon.     The  question  which  arises  in  this  case 

REOIN4  ^^  ^^^  which  we  find  no  dificulty  in  deciding,  and  our  judgment 

V-  will  be  confined  to  the.  decision  of  the  question  raised  by  the  order. 

OF  Hkalth,  The  aflSdavit  in  support  of  the  order  affords  a  conclusive  answer 

WuAov  ^^  ^^'     '^'^®  Court  is  asked  to  issue  a  mandamus  to  compel  the 

Central  Board  of  Health  to  consider  the  plans  and  specifications  for 

Higinbotham.C.J.  r  r 

the  erection  of  this  theatre.     The  answer  afforded  by  the  affidavit 

filed  in  support  of  the  order  nisi  shows  that  the  Central  Board  has 
considered  these  plans  and  specifications,  and  there  is  an  end  of 
the  case  so  far  as  the  judgment  of  the  Court  is  concerned.  A 
mandamus  is  a  writ  of  the  Court  to  compel  a  public  body  to 
perform  a  public  duty.  The  duty  in  this  case  consists  in  the 
consideration  by  the  Central  Board  of  Health  of  plans  and  specifi- 
cations exhibited  to  them,  and  showing  the  proposed  mode  of 
constructing,  draining,  and  ventilating  the  public  building  which  it 
is  proposed  to  erect.  If  a  public  body  (in  this  case  the  Central 
Board  of  Health)  has  discharged  that  duty  a  mandamus  will  not 
lie  to  compel  it  to  discharge  a  duty  it  has  already  done.  The 
Court  is  asked  by  the  order,  not  only  to  compel  the  Board  to  con- 
sider, but  to  approve  of  the  plans.  That  is  a  function  which  the 
Court  has  no  jurisdiction  or  power  to  discharge.  By  sec.  110  of 
the  "  Public  Health  Amendment  Statute  1888 "  the  Board  are 
invested  with  very  large  powers,  the  performance  of  which  is  very 
responsible,  very  important,  and  very  difficult.  It  has,  in  the  first 
instance,  to  approve  of  any  public  building  proposed  to  be  erected. 
And  this  approval  is  a  condition  to  the  right  of  the  owner  to  erect 
that  building.  For  that  purpose,  and  in  performance  of  that  duty, 
the  Board  are  given  absolute  discretion.  Their  duty  is  to  consider 
the  proposed  plans,  and  to  approve  or  withhold  approval  firom 
them.  There  is  no  appeal  from  their  decision.  The  Board  are 
not  required  nor  compellable  to  assign  reasons  for  giving  or  with- 
holding their  approval.  The  Supreme  Court  is  not  constituted  a 
court  of  appeal  from  the  decision  of  the  Central  Board  of  Health, 
and  it  would  be,  if  I  may  say  so,  a  matter  for  regret  if  any  such 
jurisdiction  were  given  to  the  Court.  The  Court  possesses  the 
power  to  compel  the  Central  Board  to  discharge  their  duty  to 
consider  the  plans,  but  it  does  not  possess  the  power  to  compel 
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the  Board  to  approre  of  them  if  they  do  not  approve.     I  must  not  f.c. 

1)6  understood  as  expressing  the  opinion  that  -the  Board  are  irre-  iggg 

Bjwnsible.      They  can  be  compelled  to  discharge  their  statutory  r^^^ 
duty  to  consider  and  examine  the  plans  and  specifications,  and  if  in  «• 

Cbntbal  BOUID 

giTing  or  withholding  their  approval  of  plans  and  specifications      op  Hbalth, 

thej  intrude  upon  prior  rights  of  persons  or  property,  they  may        ^mok 

be  restrained  in  any  such  departure   from   their  legal  functions.  

_       ^  :  Higinbotham.CJ. 

Bat  I  think  it  is  important  to  state  distinctly   that  the  giving 

or  withholding  of  approval   is   a   function  to   be    discharged   by 
the  Board  which  is  not    subject    to    review  or  consideration  by 
this  Court  or   any   other  public  body,  except  it  may  be  Parlia- 
ment.     The    Court    is  asked    then  to  do  that   which  it  cannot 
do  when  it   is   asked   to  compel  the   Central   Board   of  Health 
to  approve  of  these  plans.      The  Board  have  already  considered 
the  plans,    and    therefore    a    mandamus   cannot    be    issued    to 
ocfflipel  ihem  to  do  what  they  have  already  done.     The  judgment 
of  the  Court  will  therefore  be  that  the  order  nisi  for  a  mandamus 
mast  be  dismissed  with  costs.     But  we  have  been  asked  by  the 
applicant  to  entertain  the  consideration  of  the  reasons  given  by  the 
Board  for  withholding  approval  of  these  plans.      The  act  of  the 
Board  in  assigning  reasons  is  one  which  shows  that  the  Board  are 
deflirous  in  fulfilling  their  public  duty  to  show  all  consideration  for 
the  parties  with  whose  property  they  were  dealing.     I  cannot  allow 
myself  to  be  supposed  to  express  any  disapproval  of  the  act  of  the 
Board  in  stating  the  grounds  for  withholding  their  approval.     At 
the  same  time,  when  the  Court  is  asked  to  consider  one  particular 
ground,  I  must  say  that,  individually,  I  feel  the  strongest  reluctance 
to  do  BO.     Any  opinions  that  may  be  pronounced  on  this  ground 
will  have  no  authority  of  legal  judgments.     They  will  not  bind 
anybody,  and  inasmuch  as  in  cases  of  this  kind  opinions  may  vary 
both  among  members  of  the  Central  Board  of  Health   and  the 
members  of  the  Full  Court,  I  must  say  that,  personally,  I  consider 
it  inexpedient  in  a  high  degree  to  accept  the  invitation — an  invita- 
tion which,  it  was  said,  has  been  confirmed  by  the  president  of  the 
Board  in  a  statement  in  reference  to  the  reasons  assigned  by  the 
Board  for  arriving  at  their  decision.     My  learned  brethren  are, 
however,  of  opinion  that  it  might  not  be  inexpedient  to  assent  to 
this  suggestion,  and  that  it  might  help  the  parties  in  dealing  with 
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this  particular  case  if  we  accept  the  inyitation,  and  express  our 
individaal  views,  so  far  as  we  think  proper,  on  the  grounds  assigned 
by  the  Board.  I  will,  therefore,  not  withhold  my  opinion  on  the 
principal  point  which  has  been  alluded  to  in  the  argument.  It  has 
been  contended  for  the  applicant  that  the  whole  of  the  grounds  on 
which  the  Board  have  acted  resolved  themselves  into  a  decision  on 
the  site  of  the  proposed  theatre,  that  all  the  objections  which 
had  been  taken  by  the  Central  Board  on  these  grounds  were  objec- 
tions which  went  to  the  site  of  the  theatre,  and  not  to  any  objections 
which  the  Board  would  be  at  liberty  in  law  to  entertain.  The 
Board  have  given  as  the  first  reason  for  withholding  approval  that 
the  Board  were  strongly  of  opinion  that  theatres  and  opera  houses, 
being  peculiarly  liable  to  fire,  should  be  placed  on  a  main  frontage, 
and  not  on  a  back  street.  That  reason  does  not  point  to  the  par- 
ticular circumstances  of  this  case,  although  it  really  had  reference 
to  the  proposed  frontage  of  the  theatre  to  Little  Collins  Street. 
The  Board  further  stated  that  they  considered  the  numerous  bars, 
billiard  rooms,  lounging  rooms,  and  offices  which  will  intervene 
between  the  theatre  and  Bourke  Street  not  only  objectionable,  but 
as  perpetuating  an  unnecessary  element  of  danger.  They  therefore 
appear  to  have  a  double  objection  to  these  plans  in  connection 
with  the  site  of  the  proposed  building  founded  on  the  proposed 
frontage  of  the  theatre  in  a  street  like  Little  Collins  Street  and  the 
distance  of  the  site  from  the  larger  and  more  open  street,  Bourke 
Street.  There  can  be  very  little  doubt  that  it  would  be  proper  and 
right  that  the  Board  should  have  jurisdiction  to  refuse  their  approval 
to  the  plans  of  the  building  on  either  of  these  grounds.  I  think 
there  can  be  no  doubt  at  all  that  the  Board  are  legally  entitled  to 
object  to  these  plans  on  the  ground  of  the  existence  in  the  interior 
of  the  premises  of  the  offices  and  bars  between  the  proposed  build- 
ing and  Bourke  Street,  on  the  ground  that  these  bars  and  other 
buildings  constitute  an  unnecessary  element  of  danger.  The 
question  is  not  free  from  doubt  as  to  whether  the  Board  .are  right 
in  connection  with  the  objection  as  to  the  proposed  frontage  to 
Little  Collins  Street.  My  own  inclination  is  to  the  conclusion  that 
the  Board  have  a  legal  right  to  object  to  the  plan  of  the  building 
proposed  to  be  erected  on  a  site  which  would  have  a  frontage  to  a 
street  so  narrow  as  that  the  means  of  exit  from  the  building  in 
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case  of  fire  would  not  be  adequate  for  the  purpose.     The  grounds  f.o, 

on  which  the  Board  have  based  their  opinion  are  grounds  con-  is^g 

nected  with  the  construction,  drainage,  and  ventilation  of  a  public  R^^i, 

building.     It  is  the  duty  of  the  Board  in  the  first  instance,  and  «• 

CSKTBAL  BOAKD 

before  the  building  was  erected,  to  consider  the  plans  as  showing     ov  Health,   ' 
the  proposed  mode  of  constructing,  draining,  and  ventilating  a        wujrov. 

public  building.     A  continuing  duty  is  also  cast  upon  the  Central  

Board  and  on  the  Local  Board  of  the  locality  where  the  public 

building  is  erected  after  its  erection  to  see  that  proper  or  better 
provision  was  made  for  these  things.  Either  body  may  also  from 
time  to  time  direct  further  or  better  provision  for  ingress  or  egress 
to  be  made  in  any  such  public  building,  and  also  direct  that  proper 
piOTisiou  should  be  made  for  drainage,  and  that  there  should  be 
saitable  appliances  for  the  extinguishing  of  fire.  By  the  present 
Act  there  are  additional  provisions  to  those  contained  in  the  Act 
310,  by  which  it  is  provided  that  after  the  Board  have  given  their 
approval  of  the  building,  no  alteration  shall  be  made  in  the 
original  without  the  approval  of  the  Board  to  the  opening  of  any 
pablic  building  or  addition  thereto.  ''  No  alteration  shall,  without 
the  written  approval  of  such  Board,  be  made  in  the  provision  therein 
made  for  the  safety  or  stability  of  such  building,  or  for  drainage, 
Tentilation,  means  of  ingress  or  egress,  or  the  extinction  of 
fire."  It  appears  to  me  that  these  purposes,  for  which  the 
Central  Board  are  empowered  originally  to  require,  or  for  which 
they  may  thereafter  require,  further  and  better  provision  to  be 
made,  are  purposes  which  may  in  particulajr  cases  involve  the 
eonsideration  and  determination  of  the  question  whether  the 
proposed  site  is  adequately  provided  for  all  or  some  of  these 
purposes,  and  that  the  jurisdiction  of  the  Board  is  not  confined 
only  to  a  judgment  upon  the  plan  of  the  building  itself.  I  think 
the  Board  may,  in  considering  the  means  of  drainage,  the  means 
of  ventilation,  and  the  sufficiency  of  the  means  of  ingress  and 
egress,  take  into  consideration  the  suitability  or  inadequacy  of  the 
immediately  neighbouring  locality  for  the  purpose  of  deciding  on 
the  plans.  It  appears  to  me  that  this  provision  would  not  be 
sufficiently  large  if  it  did  not  enable  an  audience  in  the  theatre  in 
cases  of  sadden  panic  arising  from  fire  to  efiect  a  safe  and  speedy 
egress  from  the  building.     It  might  be  that  safety  doors  might  be 
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properly  constmoted,  and  might  be  amply  wide  enough  for  the 
proper  discharge  of  the  whole  of  the  audience,  and  yet  the  locality 
into  which  the  audience  would  pour  be  so  narrow  or  so  impeded 
that  there  might  be  no  sufficient  means  of  exit  from  the  theatre. 
So  also  in  cases  of  ventilation  and  construction.  It  might  be  that 
the  immediate  neighbourhood  of  a  dangerous  building  might 
expose  a  building,  sufficient  in  itself,  to  such  danger  as  would 
render  it,  in  my  opinion,  justifiable  for  the  Board  to  refuse  to 
approve  of  the  plan  submitted  to  them  on  that  ground,  and  on  the 
ground  that  the  building  proposed  to  be  erected  on  such  a  site  had 
no  adequate  means  of  safety,  and  that  it  should  not  be  erected 
there.  That  it  was  necessary  that  some  power  should  exist 
somewhere  is  abundantly  founded  on  the  common  knowledge  we 
all  possess  of  the  tremendous  danger  that  might  arise  in  cases  of  a 
sudden  outbreak  of  fire  in  any  of  these  buildings.  That  danger 
would  not  be  met  by  proper  construction  only  of  the  means  of  egress 
from  the  building  itself.  There  is  no  doubt  that  some  authority 
should  provide  for  the  proper  construction  of  these  means  of  ingress 
and  egress,  and  also  for  a  sufficient  frontage  in  the  building  itself. 
There  is  no  doubt  that  it  was  the  intention  of  the  Legislature  that 
the  Central  Board  of  Health  should  have  full  power  to  insist  upou 
proper  provision  for  suitable  doors  for  exit.  It  may  be  a  question 
whether  they  had  power  to  require  sufficient  means  of  egress  out- 
side the  doors.  On  full  consideration  of  the  section  I  am  disposed 
to  think  that  the  Board  have  such  powers.  I  express  an  opinion 
with  reluctance,  because  our  opinion  carries  no  legal  authority 
except  so  far  as  it  may  assist  the  judgment  of  the  Board.  On  the 
grounds  already  stated,  the  judgment  of  the  Court  will  be  that  the 
order  nisi  for  a  mandamus  would  be  discharged  with  costs. 


Williams,  J.  I  quite  agree  with  what  has  been  said  by  the 
Chief  Justice  on  the  points  on  which  the  Court  are  unanimous  in 
the  judgment,  and  I  therefore  concur  in  the  conclusion  which  has 
been  arrived  at.  But  it  has  been  thought  expedient  in  this  case 
that  we  should  express  our  individual  opinion  upon  a  point  of 
great  importance  to  both  the  parties  to  the  application,  and  which 
has  been  argued  at  considerable  length  before  the  Court,  and  on 
which  an  expression  of  individual  opinion  might  materially  guide 
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ihe  Board.     One  of  the  grounds  of  the  application  was  one  which  p*^- 

I  cannot  help  thinking  is  the  real  and  substantial  point  at  issue  i8S9 

between  both  parties.      I  am   conscious  that   with   the   rest   of        r^^a 
mankind  I  possess  many  weaknesses,  but  I  do  not  think  it  is  one  of  ^' 

my  weaknedses  to  deliver  obiter  dicta.  Mj  tendency  I  think  is  ofHbalth, 
just  the  opposite,  to  confine  my  attention  to  the  points  necessary  wnjaov! 
to  the  judgment.  But  I  think  this  is  an  exceptional  case,  and 
therefore  I  think  it  right  to  depart  from  the  general  rule  I  have 
kid  down  for  myself  in  that  respect.  I  do  so  on  the  ground  that 
this  is  a  special  case,  and  our  opinion  on  this  point  is  of  the  gravest 
importance  to  the  Board,  to  the  present  applicant,  and  to  future 
applicants  who  may  occupy  the  same  position.  There  is  also 
this,  which  is  the  strongest  reason  of  all  for  departing  from  the 
rale,  that  I  cannot  get  out  of  my  mind  the  conviction  from 
the  facts  in  the  case  that  the  real  and  substantial  issue 
between  the  Board  and  the  applicant  is  whether,  assuming  the 
plans  were  perfect,  the  Board  would  allow  a  structure,  however 
perfect  as  to  mode  of  construction,  as  to  ventilation,  and  as  to 
drainage,  to  be  erected  on  the  site  on  which  the  applicant  wished 
to  erect  it.  Therefore  I  do  not  think  it  inexpedient  or  improper 
that  under  these  circumstances  we  should  deliver  our  individual 
opinions  on  the  point  on  which  we  have  been  invited  by  counsel 
who  argued  the  case  to  express  an  opinion.  The  point  is  one  of 
public  importance  as  well  as  of  importance  to  the  parties  concerned. 
The  point  in  controversy  between  the  applicant  and  the  Board  is, 
whether,  assuming  the  plans  and  specifications  to  show  a  theatre 
which  was  unobjectionable,  qiUi  mode  of  construction,  qua  ventila- 
tion, and  qtui  drainage,  the  Board  have  jurisdiction  to  say  :  **  We 
admit  the  plans  are  unobjectionable  as  to  mode  of  construction, 
ventilation,  and  drainage,  but  we  do  not  approve  of  your  site,  and 
we  won't  allow  the  building  to  be  placed  on  that  site."  That  point 
appears  to  be  a  question  of  law.  We  are  not  to  consider  whether  it 
is  advisable  the  Board  should  have  the  power,  or  whether  the  Board 
have  acted  wisely  or  prudently,  assuming  that  they  had  jurisdiction, 
in  coming  to  the  conclusion  that  this  was  not  a  fit  site  for  a  theatre. 
If  it  were  necessary  to  consider  this  question,  I  should  be  inclined  to 
lay  that,  assuming  the  Board  had  jurisdiction  to  consider  the  question 
of  ate,  the  Board  have  acted  wisely  and  prudently,  not  only  in  the 
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interests  of  the  public,  but  also  in  the  interests  of  life  and  property, 
in  coming  to  the  conclusion  at  which  they  have  arrived.  Again,  I 
would  say  that  if  they  have  not  jurisdiction  as  to  the  site,  the  sooner 
Parliament  gives  it  to  them  the  better.  If  they  have  not  jurisdiction, 
then  they  ought  to  have  it.  That,  however,  is  not  the  question 
submitted  for  our  opinion ;  the  question  is  one  purely  of  law,  and 
not  whether  the  Board  have  acted  wisely  or  unwisely,  prudently  or 
imprudently,  but  whether  under  section  110  they  have  the  jurisdic- 
tion. I  agree  with  a  great  deal  of  what  the  Chief  Justice  has  said, 
that  not  only  was  it  advisable  that  the  Board  should  have  clear  and 
undoubted  jurisdiction  to  dictate  and  order  what  means  of  egress 
and  ingress  there  should  be  provided  for  these  theatres,  but  further 
that  the  Board  do  possess  ample  jurisdiction  to  see  whether  the  means 
of  ingress  and  egress  are  insufficient,  or  whether  the  appliances 
and  machinery  are  improper  and  insufficient.  But  that  is  not  the 
question  in  this  case.  The  question  is  whether,  assuming  the 
plans  and  specifications  to  be  perfect  in  every  respect  so  far  as 
the  mode  of  construction,  the  ventilation,  and  the  drainage  are 
concerned,  has  the  Board  the  power  to  say  to  the  applicant  that 
they  do  not  like  the  site?  In  my  opinion  the}^  have  not.  In  saying 
that,  it  is  necessary  to  limit  my  observations  in  this  way.  To  some 
extent,  and  to  some  purposes,  the  Board  have  jurisdiction  as  to  site 
— that  is  as  to  site  sub  niodo.  What  I  mean  is  this,  a  person 
might  wish,  if  he  were  foolishly  inclined,  to  erect  a  theatre  on  a 
swamp.  The  Board  might  say  that,  for  the  purposes  of  considering 
whether  the  construction  was  right,  they  would  consider  the  site, 
and  see  whether  the  foundations  were  sufficient,  and  whether  the 
theatre  when  constructed  would  be  safe  for  the  audience.  They 
might  say  that  for  that  particular  site  the  mode  of  construction  was 
insufficient.  To  that  extent,  and  to  that  extent  only,  could  they 
consider  the  question  of  site.  It  is  only  in  connection  with  the 
question  of  site  so  far  as  that  is  involved  in  the  mode  of  construction, 
and  perhaps  the  questions  of  ventilation  and  drainage,  that  the 
Board  can  deal  with  it.  I  am  of  opinion  the  Board  have  no  power  to 
say  that  they  approve  of  the  mode  of  construction  and  the  plans  of 
ventilation  and  drainage,  and  of  ingress  and  egress,  but  that  they  do 
not  like  the  site.  I  say  that  they  ought  to  have  the  power,  but  that 
they  do  not  have  it  under  the  section.      If  the  Board  have  no  other 
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objection  to  the  plans  and  specifications  than  the  question  of  site,  f.o. 

it  seems  to  me  that  they  have  approved  of  the  plans  and  specifica-  xggg 

tions.    Taking  this  particular  case,  the  theatre  was  to  be  built  back 

from  the  Bourke  Street  frontage,  and  only  had  a  frontage  to  Little  «. 

Collins  Street.     Applying  my  observations  to  this  particular  case,      qf  Hbalth» 

if  the  Board  were  of  opinion  that  the  plans  provided  for  proper        yjf^^ 

means  of  ingress  and  egress  to  Little  Collins  Street  or  to  Bourke 

Street,  and  that  the  plans  and  specifications  were  satisfactory  as  to 

mode  of  construction,  ventilation,  and  drainage,  then  they  have 

approved  of  the  plans  having  reference  to  the  jurisdiction  conferred 

on  them  by  section  110.     If  these  plans  were  perfect  in  that  way, 

if  they  approved  of  them,  then  they  had  no  jurisdiction  so  far  as  the 

legal  point  was  concerned  to  say  to  the  applicant  that  because  Little 

Collins  Street  did  not  afford  sufficient  facilities  for  a  fire  engine  to 

come  ap  and  extinguish  a  fire,  or  sufficient  space  for  the  audience 

to  speedily  disperse  after  leaving  the  theatre,  that  the  applicant 

should  not  build  the  theatre.     When  people  get  into  a  theatre  they 

ha?e  ingressed,  when  they  have  left  a  theatre  they  have  egressed ; 

and  80  it  would  be  in  this  case.     When  they  got  into  Little  Collins 

Street  they  would  have  performed  the  act  of  egress,  and  would  be 

dispersing.     And  when  they  would  be  coming  into  Little  Collins 

Street  they  would  be  collecting  to  make  an  ingress  to  the  theatre. 

The  Board  have  no  power  to  tell  the  applicant  that  the  theatre  must 

have  a  frontage  to  a  street  of  sufficient  width  and  sufficiently  spacious 

to  allow  the  audience  safely  to  disperse  after  leaving  the  theatre,  or 

to  allow  a  fire  engine  to  come  up  and  extinguish  a  fire.     They  may 

haie  power  to  say  that  there  should  be  means  of  ingress  and  egress 

OTer  the  whole  frontage.      But  they  have  no  power  to  say  that 

although  the  means  of  ingress  and  egress  were  amply  sufficient,  yet 

they  did  not  think  that  the  place  into  which  the  audience  would  be 

poured  when  dispersing  was  sufficiently  spacious  for  the  audience  or 

for  a  fire  engine.     I  think  that  this  question  of  jurisdiction  was  the 

question  that  the  parties  meant  to  fight. 

VBeckett,  J.  The  point  on  which  it  seems  to  me  desirable  for 
the  members  of  the  Court  to  express  an  opinion  is  not  an  abstract 
qaestion  of  law,  but  one  which  had  distinctly  arisen  between  the 
parties,  as  appeared  by  the  affidavit,  although  the  shape  which  the 
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F.o.  order  had  taken  precluded  the  question  heing  decided  as  a  matter  of 

1889  1^^  ^^  ^^6  present  application.    The  question  is  as  has  been  stated  by 

BBonrA         my  brother  Williams,  whether  the  Board  have  the  power,  which  it  might 

»•  be  very  desirable  they  should  possess,  of  rejecting  the  site  as  ineligible 

OF  Health,     for  the  erection«of  a  theatre  upon  it.     It  might  be  desirable  in  the 

-^^^^^  public  interests  that  only  sites  well  adapted  for  the  erection  of  a 
theatre,  by  reason  that  a  broad  street  would  facilitate  the  dispersion 
of  a  crowd,  or  enable  a  fire  engine  to  come  to  the  theatre  in  case 
of  a  fire,  should  be  approved  of.  But  in  my  opinion  the  Central 
Board  do  not  possess  the  power  to  refuse  approval  of  plans  of  a 
theatre  on  that  ground.  The  Board  had  practically  told  the  appU- 
cant  that  there  was  no  use  in  his  forwarding  any  plans  of  a  theatre, 
inasmuch  as  in  their  opinion  the  proposed  site  was  ineligible,  and 
ill  adapted  for  the  construction  of  a  theatre.  The  Board  had  not 
stated  that  it  would  be  impracticable  to  erect  a  building  in  which 
there  would  be  sufficient  means  of.  ingress  and  egress  on  that  site, 
however  dangerous  they  might  think  the  site  to  be.  Of  course  the 
mode  of  egress  from  the  theatre  would  be  afiected  by  the  fact  that 
the  means  of  exit  opened  on  a  narrow  street  instead  of  on  a  broad 
one.  But  where  the  Board  have  gone  too  far,  is  that  they  have  not 
allowed  the  applicant  to  show  that  he  could,  notwithstanding  the 
narrowness  of  the  street  and  the  disadvantages  attending  the  site, 
provide  sufficiently  for  the  public  safety  by  other  means  which 
might  suggest  themselves.  It  was  not  suggested  that  the  site  had 
been  selected  with  a  reckless  disregard  for  the  public  interest,  or 
that  there  had  been  an  undue  exercise  of  the  discretion  of  the  Board 
in  the  public  interest,  if  the  Board  possessed  that  discretion.  If 
the  Board  did  not  possess  it,  the  person  applying  to  build  the 
theatre  on  this  site  desired  that  the  Board  should  be  restricted  to 
the  powers  that  they  possessed  by  law.  I  think  that  they  had  no 
jurisdiction  to  object  to  the  site  in  itself. 

Order  for  a  mandamus  to  compel  the  Central  Board 
of  Health  to  consider  and  approve  of  the  plans 
of  the  theatre  discharged  with  costs. 

Solicitors  for  the  applicant :  MaUeson,  England  dt  Stewart. 
Solicitor  for  the  Central  Board  :  OuinesSy  Crown  solicitor. 

W.  H.  M. 
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BROWN  f>.  TREYNOR.  P.O. 

"Tie  Ueennmg  Act  1886"  {No.  857),  ##.  86,  llQr^Act   No.  1008,  effect  of  o»  j[^ 

offencet  and  protectiticns  under  e,  86  of  Act  No.  857 — Suffering  an  unlawful  j^  £3  24. 

game  to  he  played  on  liceneedpremuesin  closed  houre — Locue  standi  of  inspector  

asproseeuior — Summons  aud  stamp  thereon — Sec.  7  of  Act  No.  953. 

The  Act  No.  1008  does  not  deal  with  nor  repeal  lec.  86  of  "  The  Licensing  Act 
1885"  (No.  857).  The  proviBions  of  the  Act  No.  1008,  by  which  licensing  districts  in 
existence  were  abrogated  from  and  after  the  next  dissolution  of  the  Legislative  Assembly, 
have  not  the  effect  of  extinguishing  offences  committed  or  prosecutions  commenced 
ander  the  Act  857  preyions  to  the  dissolution. 

In  raeh  a  case  the  inspector  of  the  licensing  district  has  a  locus  standi  to  appear 
tod  prosecute  for  an  offence  under  sec.  86  of  Act  No.  857. 

Sec  86  of  Act  No.  857  prohibits  a  licensed  person  from  permitting  the  acts  men- 
Uoaed  in  it  to  be  done  at  any  time  on  his  licensed  premises,  whether  during  the  hours 
vhes  the  premises  are  required  to  be  kept  closed  or  not.  It  is  therefore  an  offence 
(0  fliffer  persons  to  play  an  unlawful  game  on  licensed  premises  during  the  hours 
when  such  premises  are  required  to  be  kept  closed,  and  upon  Sundays. 

No  summons  is  required  in  such  a  case  to  be  served  on  the  defendant,  and  even  if 
it  were,  it  would  be  no  objection  to  it  that  it  had  no  stamp  affixed  to  it  as  required  by 
nc.  7  of  Act  No.  953  :  LcMter  v.  Torrens  (2  Q.B.D.  403)  distinguished. 

Obdbb  nisi  to  review  a  decision  of  justices. 

The  defendant,  a  licensed  person,  was  convicted  under  sec.  86  of 
Act  No.  857,  of  suffering  certain  persons  to  play  an  unlawful  game 
upon  his  licensed  premises.  The  offence  was  committed  during 
hours  at  which  the  licensed  premises  were  required  to  be  and  were 
closed.  The  four  grounds  on  which  the  order  nisi  to  review  was 
gnmted  appear  fully  in  the  judgment  of  Higinbotham,  C.J. 

Hooi  to  show  cause. 

Gladden  to  move  rule  absolute. 

The  following  authorities  were  cited  in  the  argument: — 
Bradhv^h  v.  Clarke  (a) ;  Reg.  v.  Hare,  exparte  Bush  (b)  ; 
Ccle  V.  CouUon  (c) ;  Coakley  v.  Vickery  {d) ;  Maxwell  on  Statutes 
(2nd  ed.),  p.  510. 

Cur.  adv.  vult. 

(a)  8  App.  Cas.  354.  (c)    2  £.  &  E.  695. 

(*)  1»  V.L.R.  71.  (d)   12  V.L.R.  182, 
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HioiNBOTHAM,  C.J.  This  is  an  order  to  review  a  conviction 
a  Court  of  Petty  Sessions,  by  which  the  licensee  of  licensed 
mises  was  convicted  under  sec.  86  of  "  The  Licensing 
t  1885  "  (No.  857),  of  suffering  certain  persons  to  play  an 
awful  game  upon  his  licensed  premises  in  the  licensing 
trict  of  Fitzroy  North.  The  order  nisi  was  obtained  on 
T  grounds.       The  first  two  grounds  raise  the  question  as  to 

continuing  power  and  jurisdiction  of  the  Bench  to  deal  with 
3  charge.     The  offence  was  alleged  to  have  been  committed  on 

21st  February  1889.  The  information  was  laid  by  the  prose- 
or,  an  inspector  of  the  licensing  district,  on  the  7th  March,  and 
I  conviction  was  on  the  16th  March.  In  the  interval  between 
se  two  last-mentioned  dates,  namely,  on  the  11th  March,  the 
gfislative  Assembly  was  dissolved.  By  "  The  Electoral  Act 
lendment  Act  1888'*  (No.  1008),  providing  for  new  electoral 
tricts,  all  licensing  districts  then  in 'existence  were  abrogated 
m  and  after  the  next  dissolution  of  the  Legislative  Assembly, 
iias  been  contended  for  the  defendant  on  the  first  ground  of  this 
er  that  the  effect  of  the  dissolution  of  the  Legislative  Assembly 
3  to  put  an  end  to  and  extinguish  offences  which  had  been  com- 
bted  under  sec,  86  of  The  Licensing  Act  previously  to  that  time, 
I  also  to  put  an  end  to  and  invalidate  proceedings  taken  for  the 
isecution  and  punishment  of  the  offenders.  By  the  Act  1008 
I  licensing  districts  then  in  existence  were  to  cease  to  exist, 
(ept  for  a  certain  limited  purpose,  namely,  the  renewal  of  annual 
mses.  It  is  contended  that  the  effect  of  the  dissolution  on  the 
in  existing  licensing  districts  was  to  extinguish  offences  pre- 
usly  committed,  and  prosecutions  which  had  been  previously 
nmenced.  We  do  not  concur  in  that  contention.  The  Act  1008 
3S  not  profess  to  deal  with  or  to  repeal  sec.  86  of  **  The  Li<*ensing 
t  1885,''  or  anything  done  under  it,  or  to  condone  or  wipe  out 
y  offence  under  the  section.  The  alleged  offence  here  was  com- 
ited  on  the  21st  February,  the  information  was  laid  on  the 
1  March  ;  the  offence,  if  not  pardoned  or  extinguished,  continued 
be  an  offence  subject  to  proof.  Once  the  information  was  laid, 
5  informant  was  liable  for  all  costs  of  the  proceedings  which  he 
d  initiated,  and  he  was  brought  within  the  jurisdiction  of  the 
urt,  which  could  compel  him  to  proceed  with  the  information 
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whieh  he  had  laid.     We  think,  therefore,  that  the  first  ground  on  F*o. 

which  the  order  is  hased  is  not  supported.  1889 

The  second  groand  assumes  that  the  offence  continues  to  exist,  bkown 
and  that  the  information  laid  is  still  in  force.  But  it  is  contended  _  f  • 
that  the  prosecutor,  the  inspector  of  the  licensing  district,  has  no 
longer  any  locus  stamdi  sufficient  to  enable  him  to  appear  and  prose-  ^^^  ^^  **'  ' 
cnte  for  the  offence.  The  prosecutor  was  authorised  by  The  Licensing 
Statute  to  appear  by  counsel  or  attorney  or  personally.  There  was 
no  necessity  for  the  informant  to  appear  again  in  the  proceedings 
personally  after  he  had  laid  the  information,  nor  was  there  any 
necessity  for  him  to  do  more  than  submit  to  the  judgment  of  the 
Court.  The  office  of  the  inspector  was  not  abolished,  and  the 
appointment  of  the  inspector  was  not  cancelled.  The  prosecutor 
still  continued  to  be  inspector  in  that  district,  in  which  he  was 
required  by  law  to  take  proceedings  against  licensed  persons  in 
necessary  and  proper  cases.  We  think  therefore  that  he  has  a 
hau  standiy  and  he  could  have  been  compelled  by  the  Court  to 
appear  by  counsel  or  attorney  or  in  person,  and  continue  the  pro- 
ceedings which,  so  far  as  this  ground  is  concerned,  have  been  validly 
commenced,  and  have  not  been  stopped  by  the  operation  of  the 
Act  1008. 

The  third  ground  on  which  the  order  was  applied  for  is  that 
the  offence  appeared  to  have  been  committed  during  the  hours 
when  the  licensed  premises  were  closed.  It  is  contended  that  it 
was  not  an  offence  to  permit  a  person  to  play  an  unlawful  game 
on  licensed  premises,  or  to  suffer  or  permit  thieves,  prostitutes  or 
disorderly  persons  to  be  upon  the  licensed  premises  during  the 
hours  in  which  the  premises  are  required  by  law  to  be  closed,  or 
during  Sunday,  on  which  day  the  licensed  premises  are  to  be  closed 
for  the  entire  period  of  the  day.  That  view,  it  is  contended,  is 
supported  and  affirmed  by  a  decision  on  a  similar  section  of  the 
English  Act :  Lester  v.  Torrens  (e).  In  that  case  the  information 
was  laid  under  the  12th  section  of  the  English  Licensing  Act  1872, 
corresponding  with  the  116th  section  of  our  Act.  That  section  is 
as  follows :  "  Every  person  found  drunk  in  any  highway  or  other 
public  place,  whether  a  building  or  not,  or  on  any  licensed  victualler's 
premises,  may  be  taken  into  custody  by  the  police/'  and  shall  be 

(e)    2Q.B.D.  403. 
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F.o.  liable  to  varioas  penalties.     It  was  held  that  a  licensed  person 

1S89  foond  drunk  on  his  own  licensed  premises  after  the  premises  were 

Bsowv        closed  was  not  liable  to  a  penalty  noder  that  section.     The  jndg- 

«.  ment  appears  to  have  been  based  on  the  opinion  that  the  operation 

of  the  section  under  which  the  information  was  laid  was  intended 

yt  oAam,  ^  ^^^  restricted  to  offences  committed  in  a  public  place.  One  of  the 
judges  points  to  the  use  of  the  word  ''found/'  another  refers  to 
the  heading  of  the  clause,  viz.,  **  offences  against  public  order,"  as 
indicating  the  intention  of  the  Legislature,  and  on  these  grounds 
the  Court  appears  to  have  held  that  it  was  not  an  offence  to  be 
drunk  on  licensed  premises  after  the  premises  were  closed,  and 
when  they  were  no  longer  a  public  place.  It  is  not  necessary  to 
consider  that  decision  just  now.  It  is  sufficient  to  say  it  ought  not 
to  govern  us  in  a  case  like  the  present  one,  which  is  brought  under 
the  86th  section  of  our  Licensing  Act,  That  section  comes  under 
a  part  of  the  Act  referring  to  the  duties  and  liabilities  of  licensed 
persons  and  others.  That  part  of  the  Statute  contains  a  large 
number  of  acts  which  the  licensed  person  is  prohibited  from  doing 
or  is  directed  to  do ;  some  acts  within  the  licensed  house  and  some 
without  it.  They  point  to  the  conclusion  that  the  Legislature 
intended  that  licensed  persons  under  this  Statute  should  have  cast 
upon  them  certain  personal  duties  and  obligations  in  connection 
with  the  license,  and  in  connection  with  licensed  houses,  even 
though  these  duties  and  obligations  should  not  be  immediately 
connected  with  the  maintenance  of  public  order  or  public  decency. 
The  licensed  person,  for  instance,  is  compelled  to  haye  his  name 
painted  in  front  of  his  premises,  and  in  certain  cases  has  to  keep  a 
lamp  lighted  during  the  night  and  during  some  of  the  hours  when 
•  the  house  is  closed.  It  is  clear  that  sec.  86  prohibits  the  licensed 
person  permitting  the  acts  mentioned  in  it  to  be  done  at  any  time 
on  his  licensed  premises,  even  whether  they  are  done  during  the 
closed  hours  or  not.  The  last  ground  is  that  there  was  no  stamp 
affixed  to  the  summons  served  on  the  defendant  as  required  by 
sec.  7  of  "  The  Justices  of  the  Peace  Act  '*  (No.  958).  A  sufficient 
answer  to  this  objection  is  that  no  summons  is  required  in  this 
case,  and  if  it  had  been  required  and  produced,  it  could  not  have 
been  objected  to  on  this  ground.  The  law  expressly  prohibits 
an  objection  to  a  summons  by  which  the  alleged  offender  is  got  to 
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the  Court.    He  is  before  the  Gonrt,  and  even  if  there  were  no  f.o. 

flommons  the  Court  has  jurisdiction  to  deal  with  him  ;  he  is  before  ^gg^ 

the  Coart,  and  that  is  sufficient.     That  objection  also  fails,  and  the  — 

order  to  review  the  conviction  by  the  justices  will  be  discharged  v. 

with  costs.  

Higinbotham,  C.J. 

WiLLiAHS,  J.  I  do  not  desire  to  say  anything  on  the  second 
ind  fourth  grounds,  as  they  have  been  abundantly  answered  in 
trgament,  but  will  add  a  few  words  on  the  third  ground  on  which 
the  order  nisi  was  granted.  The  section  of  the  English  Act  under 
which  Lester  v.  Tarrens  wns  decided  is  distinguishable  from 
sec.  86  of  the  Victorian  Act,  and  therefore  the  decision  there  does 
not  apply  to  this  case.  Lester  v.  Torrens  was  decided  under  the 
12th  section  of  the  English  Licensing  Act  1872,  and  the  ratio 
decidendi  was  that  the  words  **  licensed  premises  "  in  that  section 
are  t^usdem  generis  with  the  words  ''  highway  or  other  public  place," 
and  that  is  what  Lush,  J.,  means  when  he  says  at  p.  406 :  "  I  think, 
looking  at  the  collocation  of  words,  that  *  licensed  premises,'  fpr 
the  purposes  of  the  section^  must  mean  premises  open  to  the  public 
during  licensed  hours;  or  during  the.  time  when  the  premises  are 
a  quasi  public  place.*'  These  words  throw  a  flood  of  light  on  the 
ro^to  decidendi  in  Lester  v.  TorrenSy  and  show  that  licensed  premises 
under  that  section  means  when  the  licensed  premises  are  a  public 
or  quasi  public  place,  whether  a  building  or  not.  That  reasoning 
cannot  apply  to  the  construction  of  sec.  86  of  the  Victorian  Act, 
which  makes  the  offence  an  offence  at  any  time  on  licensed  premises, 
and  therefore  Lester  v.  Torrens  is  no  authority  on  this  section,  but 
would  be  a  good  authority  on  the  construction  of  sec.  116. 


a'Beceett,  J.     I  concur. 


Order  to  review  discharged  with  costs. 


Solicitor  for  informant :  Crown  Solicitor. 
Solicitors  for  defendant :  Gaunson  d  Wallace. 


A.  F.  M. 
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F.O.  PINKERTON  c.  HEANEY. 

Iggg  **  Local  Qovemment  Act  1874"  (iVb.  506),  m.  399,  616— Encroachment  on  road- 

JuUf  26.  Power  of  individual  to  prosecute. 

It  is  only  the  luuuicipal  council  of  a  district,  or  some  person  authorised  b?  it, 
who  can  prosecute  and  recover  penalties  for  offences  under  the  second  part  of  sec.  399. 
An  individual  has  not  the  right  conferred  on  him  by  common  law  to  institate 
proceedings  in  such  a  case. 

Order  nisi  to  review  a  decision  of  justices  dismissing  an 
information  laid  by  complainant  against  a  defendant  for  encroaching 
on  a  road.  The  complainant  was  not  aathorised  by  the  municipal 
council  to  take  proceedings,  and.  the  magistrates  held  that,  there- 
fore, he  was  not  the  proper  prosecutor,  and  dismissed  the  case. 
The  complainant  now  applied  to  have  this  decision  reviewed. 

Hood  to  show  cause — Could  the  complainant  prosecute  in  this 
case?  I  submit  no.  "  The  Local  Government  Act  1874,"  by 
sec.  880,  gives  the  care  and  management  of  roads  to  the  council ; 
by  sec.  512  the  council  is  to  direct  proceedings  for  the  recovery 
of  any  penalties.  The  council,  or  some  one  authorised  by  it, 
should  have  laid  the  information. 

He  cited  jR.  v.  Panton,  exparte  Schuh  (a) ;  Boyce  v.  O'Hehir  (h). 

MacDermott  in  support — It  was  the  intention  of  the  Legislatare 
to  give  protection  to  all  roads.  Obstruction  of  this  road  is  a 
misdemeanour :  jB.  v.  Duncan  (c) ;  Coakley  v.  Vickery  (d)  is  a  case 
of  a  private  person  being  allowed  to  lay  an  information. 

He  cited  R.  v.  Hare,  exparte  Biish  (e);  Parry  v.  Xeianan  (/). 

[Williams,  J.  Your  argument  is  that  you  proceed  for  a  breach 
of  the  second  part  of  sec.  399,  and  you  say  that  you  have  a  common 
law  right  to  do  so  '?j 


Yes. 


Cur.  adv.  vuU. 


(a)  U  V.L.B.  52y.  (d)    12  V.L.R.  132. 

(b)  14  V.L.R.  532.  («)    13  V.L.R.  71. 

(c)  7  Q.B.D.  198.  (/)  15  M.  &  W.  645. 
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The  judgment  of  the  Court  [Higinbotham,  C.  J.,  Williamb  and  ^-c- 

a*Beckett,  JJ.]  was  delivered  by  Higinbotham,  C.J.      This  was  i889 

in  order  to  review  a  decision  of  justices  dismissing  an  information  pi^^^tow 
for  encroaching  upon  a  road  within  the  municipal  district  of  the 
Shire  of  Bungaree,  and  for  continuing  to  do  so  on  every  day  from 
that  on  which  the  encroachment  commenced  on  the  18th  August 
1888,  until  the  9th  day  of  March  1889.  The  order  has  been 
applied  for  on  several  grounds,  the  principal  of  which  is  that  the 
complainant  was  not  the  right  prosecutor,  inasmuch  as  it  was  the 
council  who  should  have  instituted  proceedings  for  the  offence. 
We  think  that  the  decision  of  the  justices  was  right.  The  proceed- 
ing was  taken  under  the  399th  section  of  the  '*  Local  Government 
Act  1874"  (No.  506),  the  second  part  of  which  -section  enacts  that 
"e?ery  person  who  encroaches  by  making,  or  causing  to  be  made, 
any  building,  hedge,  ditch,  fence,  hole,  heap,  or  drain,  on,  across  or 
in  any  street  or  road  within  any  municipal  district,  shall  for  every 
such  offence  be  liable  to  a  penalty  not  exceeding  202.,  and  a  further 
penalty  not  exceeding  51.  for  every  day  while  the  same  is  so 
continued."  The  information  was  laid  under  that  section,  and  it 
was  sought  to  recover  the  penalty  mentioned  against  the  person 
encroaching.  The  justices  said  that  the  proceeding  could  not 
properly  be  taken  by  the  complainant  under  that  section,  but  that 
the  information  must  be  laid  by  the  council,  or  some  person 
authorised  by  it.  We  think  that  view  was  the  right  one.  The 
Act  provides  in  sec.  516  that,  except  where  it  is  provided  to  the 
contrary,  "all  penalties  recovered  for  offences  against  this  Act 
committed  against  the  by-laws  or  regulations,  or  in  the  municipal 
district,  or  in  any  way  in  respect  of  any  municipality,  shall  be  paid 
into  the  municipal  fund  of  such  municipality."  By  the  same  Act 
it  is  provided  that  the  council  is  to  be  the  body  which  is  to  have 
the  care  and  management  of  all  roads  within  its  municipal  district. 
It  has  been  often  held  in  this  Court  that  in  such  a  case  the  body 
authorised  to  receive  the  penalty,  or  some  person  authorised  by 
it,  is  the  only  person  who  can  take  proceedings  against  the 
eonmiission  of  the  offence  for  which  the  penalty  is  instituted. 
There  are  cases  at  common  law  in  which  a  common  informer  can, 
if  he  has  a  sufficient  interest  in  the  penalty,  and  is  not  expressly 
or  impliedly  forbidden  to  do  so,  take  proceedings.     But  here  it 
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presflly  declared  that  it  is  not  a  common  informer  who  is  to 
Br  penalties,  and  it  is  hence  implied  that  the  council  is  the 
which  can  take  proceedings  for  their  recovery.  We  need  not 
ler  the  view  presented  by  the  informant,  that  as  a  member  of 
»ublic  he  had  the  right  conferred  on  him  at  conmion  law  to 
cute,  inasmuch  as  the  prosecution  was  not  of  that  character, 
)roceeding  was  not  taken  for  an  infringement  of  the  com- 
BUit's  common  law  right.  There  certainly  are  means  by 
1  a  member  of  the  public  may  institute  proceedings  at  common 
a  the  case  of  a  misdemeanour  or  a  felony,  but  such  cases  are 
ated,  defined,  and  limited  by  law.  That  principle  does  not 
r  to  a  case  like  the  present,  where  an  individual  seeks  to  recover 
[ties  by  any  means  additional  to  what  he  would  have  by 
aon  law.  The  decision  of  the  magistrates  was  therefore 
,  and  the  order  to  review  will  be  discharged  with  costs. 

Order  discharged  with  casts. 

iolicitors  for  plaintiff:  J.  K.  B.  Plummer,  for  8.  F.  Mann. 
solicitors  for  defendant :  Hughes  db  Permezel. 

A.  F.  M. 
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Iir  BB  MATTHEW  KBOGH.  P.O. 

"'TheCriminaU  Influx  Act  1854"  (18  Viet,,  No.  3),  m.  1,  2,  15— Habeas  corjme—  ^ggg 

AdmittiaUty  o/(iffidaviU  to  show  want  of  jurisdiction  in  an  inferior  court,  July  26. 

AffitiftfiU  are  admissible  in  a  aaperior  coart  to  show  that  the  jurisdiction  of  an 
uiferior  eoart  has  never  attached  to  it,  but  are  not  admissible  to  show  that  when 
jurisdiction  has  attached  the  inferior  court  acted  on  insufficient  evidence  in 
coming  to  a  decision  on  the  matter  before  it. 

A  prisoner  was  convicted  by  justices  of  coming  into  Victoria  before  the  lapse  of 
t  period  of  three  years  from  the  expiry  of  his  sentence  for  a  transportable  felony  in 
Xev  South  Wales.  No  evidence  was  given  before  the  justices  as  to  the  offence 
being  a  transportable  felony  by  the  law  of  New  South  Wales. 

fleU,  that  on  an  application  for  a  writ  of  kabe€u  corpus  affidavits  were  not 
idiiisBible  to  contradict  the  recitals  in  the  warrant,  or  to  show  that  the  magistrates 
idjndicated  on  insufficient  proof  of  the  prisoner's  offence  in  New  South  Wales  being 
a  transportable  felony. 

The  proper  remedy  for  a  person  who  feels  himself  aggrieved  by  a  conviction  under 
the  Aet  18  Vict.,  No.  3,  is  by  appeal  under  sec.  15  of  the  Act,  and  not  by  habeas 


Application  for  a  rule  nisi  for  a  writ  of  habeas  corpus.  The 
rale  was  drawn  up,  directed  to  the  keeper  of  the  prison,  to  show 
canse  why  the  body  of  Matthew  Keogh  should  not  be  brought  up, 
and  why,  in  the  event  of  the  rule  being  made  absolute,  the  prisoner, 
the  said  Matthew  Keogh,  should  not  be  discharged  out  of  the 
CQstody  of  the  keeper  without  the  said  writ  actually  issuing,  or  the 
said  prisoner  being  personally  brought  before  the  Court. 

The  prisoner  had  been  convicted  before  a  bench  of  magistrates 
for  an  offence  against  the  provisions  of  sec.  1  of  "  The  Criminals 
Influx  Act  1854."  The  offence  was  that  prisoner,  having  been 
found  guilty  of  a  transportable  offence  in  the  colony  of  New  South 
Wales,  had  come  into  Victoria  before  the  period  of  three  years'  time 
from  the  expiry  of  his  sentence.  The  prisoner  was  found  guilty, 
and  sentenced  to  twelve  months'  imprisonment  in  irons. 

FarUmge  for  prisoner  Eeogh  to  move  rule  absolute — This  rule 
18  drawn  on  the  authority  of  Eggington's  Case  (a),  approved  by 
Campbell,  L.G.,  in  the  same  case,  at  p.  734.  A  similar  precedent 
is  found  in  In  re  Qeswood  (6).  I  submit  that  the  justices  had 
DO  jurisdiction  to  convict   on   an    affidavit   alleging   that    there 

(a)  2  E.  &  B.,  at  p.  781.  (6)  2  £.  &  B.  952. 
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F-0-  was   no  proof  given   to   the  jnstices  that  the   offence  of   ^^Idch 

XB89  the  prisoner  had  been  convicted  in  New  South  Wales  was  a  trans- 

^~  portable  one.     The  only  evidence  the  justices  had  before  them   is 

Ktogh.  shown  by  aflSdavit  here  to  have  been  the  prisoner's  own  admission 
that  he  had  been  sentenced  to  a  long  term  of  imprisonment  for 
assaulting  the  police,  but  it  was  not  proved  that  that  was  a  trans- 
portable offence  by  the  law  of  New  South  Wales. 

Donovan  for  the  Crown  objects  that  this  affidavit  is  not  admis- 
sible, inasmuch  as  it  contradicts  the  recitals  in  the  warrant.  The 
warrant  sets  out  a  good  conviction,  and  affidavits  will  uot  be 
received  to  show  the  magistrates  had  no  jurisdiction. 

Forlonge — Yes.     In  re  Bailey  (c).     In  re  Baker  (d). 

[a'Begkett,  J.  Your  contention  is  that  the  magistrates  found 
as  the  fact  that  the  prisoner  had  been  convicted  of  a  transportable 
offence  on  insufficient  evidence,  but  you  do  not  show  that  they  liaJ 
no  jurisdiction  to  entertain  the  case.] 

They  have  no  jurisdiction  if  they  exercise  it  on  wrong  or 
insufficient  state  of  facts.  Sec.  2  of  the  Act  18  Vict.,  No.  8,  gives 
justices  power  to  convict  on  proof  that  a  person  has  come  into 
Victoria  contrary  to  the  provisions  of  the  Act.  There  was  no 
proper  proof  here  that  the  offence  of  prisoner  was  a  felony. 

[HiGiNBOTHAM,  C.J.  Sec.  11  of  the  Act  provides  for  giving 
proof  ill  such  circumstances.] 

Yes ;  but  that  section  was  not  complied  with.  All  that  ^v^as 
shown  was  that  Keogh  had  assaulted  the  police.  What  was  not 
shown  was  that  he  was  therefore  guilty  of  felony. 

fHiGiNBOTHAM,  C.J.  The  Act,  by  sec.  15,  gives  you  a  remedy 
by  appeal ;  that  would  appear  to  be  your  proper  procedure,  and  to 
take  away  your  right  to  proceed  by  writ  of  Juibeas  corpus,] 

Donovan  for  the  Crown  to  show  cause — Appeal  is  the  remedy 
in  this  case,  as  it  is  expressly  given  by  the  Statute :  Att/ieUi  v. 
Box  (e).     It  is  admitted  our  warrants  are  good. 


(c)  3  E.  &  B.  607.  (rf)  2  H.  &  N.  219. 

(e)  12  V.L.R.  7. 
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BLioiNBOTHAM,  C.J.     Can  yon  not  go  behind  the  warrant  to  f-o. 

show  by  aAdavits  that  the  magistrates  had  no  jurisdiction  to  enter-  i889 

tain  the  charge  ?J  ^^^ 

Affidavits    cannot  be   received   to   contradict    recitals   in   the        Kboqh. 
warrant:  Re  Devaney  (/).     See  also  jB.  v.  Finney  {g). 

[HiGDiBOTHAM,  C.J.  But  in  this  case  it  was  not  shown  that 
snch  an  offence  had  been  committed  by  prisoner  as  would 
constitute  the  antecedent  justification  for  the  jurisdiction  of  the 
convicting  magistrates.] 

The  prisoner  should  not,  in  the  terms  of  the  rule,  be  discharged 
without  being  brought  before  the  Court.  If  the  prisoner  were 
brought  here  the  Crown  would  contradict  his  statements  on 
affidavit.     The  writ  o(  habeas  should  not  go  as  it  is  asked  for. 

Forlonge  in  reply — The  writ  of  habeas  corpus  is  the  great 
remedy  for  all  cases  of  alleged  illegal  confinement :  MaxweU  on 
Statutes  (2nd  ed.),  158.  In  re  Oray  {h)  shows  that  in  habeas  the 
Court  will  look  into  the  facts  on  which  the  warrant  was  based. 

[Williams,  J.,  referred  to  Pease  v.  Chaytor  (i).] 

[Williams,  J.  Had  not  the  justices  in  this  case,  once  a 
suspected  person  is  brought  before  them,  jurisdiction  to  entertain 
the  charge  against  him  ?  The  distinction  seems  to  me  to  be  this : 
When  once  jurisdiction  attaches  to  an  inferior  court,  this  Court 
will  not  review  its  decision  either  by  means  of  habeas  corpus  or 
certiorari  simply  because  the  inferior  court  came  to  a  conclusion 
or  gave  a  decision  on  insufScient  evidence,  but  if  by  some  pre- 
liminary process  the  inferior  court  gives  itself  a  jurisdiction  which 
it  has  not,  then  its  decision  will  be  reviewed.] 

In  re  Comillac  (k)  shows  affidavits  may  be  used  as  we  urge 
here. 

HioiKBOTHAM,  C.J.  In  this  case  the  warrant  of  commitment 
lets  out  in  the  information  that  ''on  the  8th  day  of  April  1889, 
it  Melbourne,  in  the  Central  Bailiwick,  the  said  Matthew  Eeogh 
before  then  having  been  found  guilty  of  a  transportable  felony 

(/)  3  W.W.  &  A'B.  (L.)  103.  (%)   8  B.  &  Sm.  620. 

<f)  2  Cur.  A  Kir.  774.  (*)  1  W.  &  W.  (L.)  193. 

9)  2  yX.B.  (L.)  241. 

VXJU  VoL  XV.  2C 
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F.c.  by  a  Court  of  competent  jurisdiction  at  Sydney,   in  the  colony 

1880  of   New    South   Wales,   the   same    being   a    British    possession, 

^^^  had    come    into     Victoria    contrary    to    the    provisions    of    Act 

KioGH.  18  Vict.,  No.  8,  relating  to  the  influx  of  criminals  into  Victoria, 
Higinhotham,CJ,  the  said  Matthew  Keogh  not  having  been  lawfully  resident  in 
Victoria  at  the  time,  or  previous  to  the  passing  of  the  said  Act,  and 
the  sentence  imposed  on  the  said  Matthew  Keogh  in  the  said 
colony  of  New  South  Wales  not  having  expired  for  a  greater  period 
than  three  years  prior  to  his  arrival  in  Victoria  as  aforesaid.'*  On 
the  16th  April  1889,  before  Mr.  Call,  police  magistrate,  and  a 
bench  of  magistrates,  the  prisoner  was  duly  convicted  on  this 
information  and  ordered  to  be  imprisoned  with  hard  labour  and  in 
irons  for  the  period  of  twelve  months.  By  this-  present  application 
it  is  sought  to  procure  the  discharge  of  the  prisoner  by  means  of 
an  affidavit  alleging  that  there  was  no  proof  given  to  the  justices 
in  Victoria  to  show  that  the  prisoner  had  been  convicted  of  a  trans- 
portable felony  in  New  South  Wales.  The  only  evidence  before 
the  justices  is  alleged  to  have  been  the  admission  by  the  prisoner 
that  he  had  been  sentenced  to  a  long  term  for  the  offence  of 
assaulting  the  police,  but  there  was  no  proof  adduced  to  show  that 
this  offence  constituted  a  transportable  felony  by  the  law  of  New 
South  Wales.  A  preliminary  objection  has  been  taken  by  counsel 
for  the  Crown  that  affidavits  are  not  admissible  here  to  show  this 
defect  of  evidence  in  the  proof  of  the  charge  against  the  prisoner, 
viz.,  his  coming  into  Victoria  contrary  to  the  provisions  of  the  Act 
18  Vict.,  No.  3.  We  think  this  objection  is  a  good  one,  and  that 
we  cannot  entertain  this  affidavit  for  the  purposes  for  which  it  is 
sought  to  be  brought  under  our  consideration.  There  is  consider- 
able doubt  as  to  the  rule  of  law  upon  this  matter,  and  considerable 
conflict  of  decisions  on  the  question  as  to  how  far  affidavits  may 
be  admissible  to  prove  defects  in  the  proceedings  of  an  inferior 
court  when  these  proceedings  result  in  a  conviction  sought  to  be 
reviewed  in  a  superior  court  by  means  of  the  wiits  of  habecu 
corpvs  or  certiorari.  It  is  impossible  to  reconcile  all  the  deci- 
sions on  this  question :  on  the  one  hand  it  has  been  held  that 
affidavits  are  admissible  to  prove  want  of  jurisdiction  in  an  inferior 
court,  but  on  the  other  hand  limits  have  been  applied  to  this  rule 
in  order  to  prevent  the  cou elusion  that  the  lines  \\ithin  which  the 
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rale  is  to  be  applied  are  free  from  limits  altogether.     We  incline  ^•c^. 

to  the  opinion  that  the  most  proper  limit  to  apply  to  the  rule  is  issq 

that^ffidavits  are  admissible  for  the  purpose  of  showing  that  the  J^ 

jurisdiction   of  the    Court  below   has   never  attached,  or   that  if        Knoan. 
it  has,  daring  the  progress  of  the  case  some  element  has  intervened  HiginbotJkam,C,J. 
to  deprive  the  Court  of  jurisdiction  to  deal  with  the  matter  then 
before  it.     But  if  the  jurisdiction  of  the  Court  has  attached  and 
has  not  been  ousted,  if  the  Court  has  continued  to  be  a  Court  and 
have  jurisdiction  for  the  purposes  of  the  matter  before  it,  then  no 
affidavit  will  be  received  to  show  defects"  of  evidence  in  giving  juris- 
diction to   the    Court,  "g  There   are   two    dicta  on   this    subject 
showing  the  limits  of  the  rule :  the  first  is  that  in  the  judgment 
in  Bunhury  v.  Fuller  {I) : — "  It  is  a  general  rule  that  no  Court 
of  Umited  jurisdiction  can   give  itself  jurisdiction  by   a  wrong 
decision  on  a  point  collateral  to  the  merits  of  the  case  upon  which 
the  limit  to  its  juiisdiction  depends ;    and  however  itJ3  decision 
maybe  final  in  all  particulars,  making  up  together  that  subject 
matter  which,   if  true,  is   within  its  jurisdiction,   and   however 
necessary  in  many  cases  it  may  be  for  it  to  make  a  preliminary 
inquiry  whether  some  collateral  matter  be  or  be  not  within  the 
limits,  yet,  upon  this  preliminary  question  its  decision  must  always 
be  open  to  inquiry  in  the  superior   court.      Then,   to   take  the 
simplest  case.     Suppose   a  judge  with  jurisdiction  limited  to  a 
particular  hundred,  and  a  matter  is  brought  before  him  as  having 
arisen  within  it,  but  the  party  charged  contends  that  it  arose  in 
another  hundred,  this  is  clearly  a  collateral  matter  independent  of 
die  merits  ;  on  its  being  presented  the  judge  must  not  immediately 
forbear  to  proceed,  but  must  inquire  into  its  truth  or  falsehood, 
and  for  the  time  decide  it,  and  either  proceed  or  not  with  the 
principal  subject  matter  according  as  he  finds  on  that  point ;  but 
this  decision  must  be  open  to  question,  and  if  he  has  improperly 
either  forborne  or  proceeded  on  the  main  matter  in  consequence  of 
an  error,  on  this  the  Court  of  Queen's  Bench  will  issue  its  man- 
damus or  prohibition  to  correct  his  mistake.''     The  next  dictum  is 
in  Smith's  Leading  Cases  (8th  ed.),  Vol.  I.,  where  at  p.  748  the 
editor  says  :  '*  Possibly  the  distinction  may  be  between  cases  in 
which  the  conviction  or  order  is  made  by  persons  who  are  admitted 
(Q  9  Exoh.,  at  p.  140. 
2C  a 
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F.G.  to  constitute  a  legal  Court,  and  who  have  stated  facts  which,  on 

1889  information  being  laid,  or  a  case  coming  before  them,  would  be 

'J~^  matter  to  be  proved,  and  adjudicated  on  by  them,  and  cases  in 
KioGH.  which  the  objection  is  that  they  are  not  a  Court  at  all,  because  not 
Higi%hotkmm,C.J.  in  fact  magistrates,  or  because  interested,  because  they  sat  out  of 
the  limit  of  their  jurisdiction,  or  for  some  other  reason,  striking  at 
their  existence  as  a  Court,  so  that  the  objection  is  not  that  the 
statement  of  a  Court  is  erroneous,  but  that  the  source  of  the  state- 
ment is  not  a  Court  at  all."  The  rule  thus  stated  is  approved  by 
Baron  Bramwell  in  In  re  Baker  (m).  This  rule  has  not  been  always 
strictly  followed,  but  we  think  that  this  is  the  nearest  approach  to 
a  proper  rule  which  has  been  yet  suggested,  and  we  intend  to  apply 
it  to  this  case.  This  Act,  the  18th  Vict.,  No.  8,  provides  in  sec.  2: 
"  It  shall  be  lawful  for  any  two  justices  of  the  peace  before  whom 
any  such  suspected  person  shall  have  been  brought,  on  proof  that 
such  suspected  person  has  come  into  Victoria  contrary  to  the  pro- 
visions of  this  Act,  to  convict  him  thereof."  These  words  include 
all  the  conditions  precedent  to  the  justices*  jurisdiction  as  to  power 
to  convict  such  as  that  the  suspected  person  has  been  found  guilty 
of  a  transportable  felony,  and  the  non-expiry  of  his  sentence  for 
three  years  before  his  coming  into  Victoria.  All  these  elements 
are  capable  of  legal  proof.  We  think  that  the  jurisdiction  of  the 
justices  attaches  whenever  a  suspected  person  is  brought  before 
them  on  this  charge.  This  jurisdiction  being  thus  attached  to 
them  it  cannot  be  ousted  by  the  production  of  affidavits  showing 
that  the  justices  neglected  to  obtain  sufficiept  evidence  that  the 
person  charged  had  come  into  Victoria  in  contravention  of  the 
provisions  of  the  Act  mentioned.  But  in  this  Act  there  is  a 
special  provision  that  a  person  feeling  aggrieved  by  the  adjudi- 
cation of  the  justices  may  appeal  from  it,  and  thus  when  the 
justices  are  in  error  by  neglecting  to  procure  sufficient  proof 
against  the  person  charged  the  whole  matter  may  be  argued  over 
again,  and  the  person  aggrieved  may  obtain  a  remedy  for  an  unjust 
conviction ;  but  he  cannot  do  so  by  having  recourse  to  procedure 
by  habeas  corpus  or  certiorari.  We  are  of  opinion,  therefore, 
that  this  order  nisi  for  habeas  corpus  must  be  discharged',  but 
without  costs. 

(m)  2  H.  &  N.,  at  p.  239. 
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Williams,  J.     This  point  is  a  very  thorny  one.     Mr.  Forlonge  f.o. 

has  made  a  very  able  contention,  supported  by  authorities  difficalt  ^ggg 

to  distinguish  in  a  satisfactory  way,  but  the  solution  may  be  that  T^^ 

affidavits  are  admissible  to  contradict  the  recitals  in  the  warrant  so  KsoeH. 
far  as  to  show  that  the  justices  had  no  jurisdiction  to  entertain  the 
charge  against  the  prisoner  which  they  did  convict  him  on.  But 
affidavits  are  not  admissible  to  any  further  extent  than  this — 
namely,  to  show  that  the  justices  never  had  jurisdiction  attaching 
to  them,  or  that  some  good  cause  must  have  in  the  progress  of  the  ,  -% 

hearing  deprived  the  Court  of  jurisdiction.  It  appears  to  me  that 
Mr.  Forlonge's  contention  goes  too  far  when  he  attempts  to  show 
hy  affidavit  defective  procedure  on  the  part  of  the  justices — when  he 
proposes  to  show  that  the  justices  took  the  action  they  did  upon 
insufficient  evidence,  and  have  come  to  a  conclusion  which  on  the 
evidence  may  be  thought  unsatisfactory.  Mr.  Forlonge's  argument 
would  go  to  this  length,  that  in  the  case  of  larceny  of  a  watch  there 
might  be  a  similar  application  here  by  the  prisoner  to  show  upon 
affidavit  that  there  was  no  sufficient  evidence  as  to  the  identity  of 
the  watch.  Sec.  16  of  Act  18  Vict.,  No.  8,  enacts  that  the  remedy 
for  any  person  who  feels  aggrieved  by  the  decision  of  the  justices 
is  to  be  by  appeal,  and  there  is  no  ground  in  this  case  for  substi- 
tutmg  a  procedure  by  habeas  corpus  or  certiorari.  Appeal  is 
distinctly  provided  as  the  proper  remedy.  Affidavits  are  not  to  be 
looked  at  for  the  purpose  of  showing  that  the  magistrates  adjudi- 
cated on  insufficient  proof  presented  to  them: — that  is  to  say,  when 
they  had  jurisdiction  to  adjudicate  on  the  case.  Therefore,  I  am 
of  opinion  that  affidavits  should  not  be  allowed  as  admissible  in 
the  manner  we  are  invited  to  hold  them  admissible  in  this  case. 

a'Bbckbtt,  J.     I  concur. 

Order  nisi  discharged. 

Solicitor  for  prisoner:  A,  W.  Fergie. 

Solicitor  for  the  Crown :   OuinesSy  Crown  Solicitor. 

A.  F.  M. 
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1888  Ik  bb  A.  D.  J.  DALT. 

AprU  IT, 
Mcyfi  27.  I»  M  S.  V.  WINTER. 

Eiainhothwm  C  J.  ^*'**'"*P'  9f  Court — Letters    to    newspapere — Comment    in    newspaper    on  eatet 
pending, 

Acfca  done,  or  words  spoken  or  written,  tending  to  create  bias  or  prejudice  in  the 
minds  of  judges,  jurors,  or  witnesses,  constitute  contempt  of  Court,  even  when  not 
springing  from  any  wrong  intention. 

A  number  of  prisoners  were  placed  on  trial  for  perjury.     After  sentence  had  been 

,  passed  on  some  of  them,  and  before  the  remaining  prisoners  had  been  tried,  their 

solicitor  wrote  letters  to  various  newspapers  stating,  among  other  things,  that  the 

prisoners  convicted  had  been  **  judicially  slaughtered"  in  a  " one-sided  investigation," 

and  that  a  "  fearf\il  and  awful  mistake  "  had  occurred  in  the  investigation. 

Held,  that  such  action  was  aggravated  by  the  fact  of  the  person  committing  it 
being  a  solicitor  of  the  Court ;  that  the  letters  were  calculat-ed  to  poison  the  minds 
of  the  jury  who  would  have  to  try  the  cases,  and  that  the  solicitor  had  committed  a 
contempt  of  Court  punishable  by  fine  and  imprisonment. 

A  newspaper  proprietor  caused  to  be  inserted  in  his  journal,  befbre  the  remaining 
prisoners  had  been  tried,  an  article  on  the  same  cases.  The  article,  although  written 
without  any  improper  intention  to  prejudice  justice,  was  not  strictly  or  literally 
accurate,  and  tended  to  create  an  erroneous  impression  that  trials  had  resulted  in  » 
failure  of  justice. 

Held,  that  he  had  committed  a  contempt  of  Court. 

Abstention  from  prejudicial  comment  in  a  newspaper  in  cases  pending  is  not 
sufficient,  and  a  newspaper  proprietor  will  be  held  answerable  for  publishing  anything, 
whether  a  comment  or  a  fact  (true  or  false),  that  has  a  tendency  to  obstruct  the  even 
and  ordinary  course  of  justice. 

Application  by  the  Crown  to  commit  the  defendant  for 
contempt  of  Court.  The  alleged  contempt  was  the  writing  of 
letters  to  certain  daily  papers  with  reference  to  the  cases  of  certain 
persons  charged  with  perjury,  but  whose  trials  had  not  yet  been 
heard.  At  the  trial  of  some  of  these  persons  the  presiding  judge 
(Williams,  J.),  in  passing  sentence,  remarked  that  other  persons, 
who  had  not  yet  been  tried  for  a  similar  offence  might,  together 
with  the  persons  then  before  him,  be  indicted  on  a  charge  of  con- 
spiracy. The  defendant  acted  as  solicitor  for  certain  of  these 
other  persons.     The  defendant  made  the  following  affidavit : — 

**  The  letters  which  apptored  in  the  Argut,  Age^  and  Daily  Telegraph  newspapers, 
referred  to  in  the  said  affidavits,  were  written  by  me,  and  the  several  statements 
contained  therein  are  true  in  fact,  to  the  best  of  my  knowledge  and  belief.  Tliat  on 
the  third  day  of  April  instant  articles  appeared  in  the  Argue,  Age,  and  DaUg 
Telegraph  newspapers,  based  on  Mr.  Justice  Williams's  remarks  when  sentencing  the 
prisoners,  which  were  reported  in  the  said  newspapers  on  that  date,  copies  of  which 
are  produced  and  shown  to  me  at  the  tim«  of  my  swearing  this  my  affidavit,  and 
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Birked  with  the  letters  A,  B,  and  C  respectivelj.    That   I   haTe  been  credibly  1889 

informed,  and  believe,  that  after  the  conTiction  of  the  aaid  five  priaonera  referred  to  

in  the  aaid  articles,  and  after  the  pabllcation  of  the  said  articles,  mj  name  haa  been  J*  '^ 

fteqaently  mentioned  by  different  persons  and  on  different  occasioos  as  having  been  a  ^hq 

ptrty  to  or  cognisant  of  the  said  alleged  conspiracy,  and  snch  reports  were  calcnlated  is  re 

to  lererely  affect  my  moral  character  and  prejudice  me  as  a  solicitor,  and  I  felt  Wottkb. 

keenly  aggrieved  by  the  said  reports,  and  for  that  reason,  as  well  as  in  consequence  Wunmhoik       CJ 

of  the  said  newspaper  articles,  founded  on  the  reported   remarks  of  Mr.  JnsUoe  — ^ •' 

Williams  when  sentencing  the  prisoners,  and  the  reasons  appearing  in  my  said 
letters,  I  wrote  and  published  the  same.  I  positively  say  that  1  had  no  intention 
whitever  of  prejudicing  or  preventing  a  fair  trial  or  fair  trials  •  f  the  other  persons 
•gainst  whom  the  Crown  may  proceed  on  charges  of  perjury,  and  I  did  not  believe 
that  in  writing  and  publishing  the  said  letters  I  was  guilty  of  any  contempt  of  this 
Honorable  Court,  or  that  1  could  or  would  incur  its  censure  by  reason  of  snch 
writing  or  publishing.  I  am  advised,  and  submit,  that  I  was  justified  in  coiumenting 
M I  did  upon  the  action  of  the  Crown  and  all  other  circumstances  connected  with  the 
triali  and  convictions  which  had  already  taken  place,  and  more  particularly  the 
reoisrks  of  his  Honor  Mr.  Justice  WiUiams,  above  referred  to." 

The  full  facts  appear  in  the  judgment. 

PTobA  for  Crown. 

Purves,  Q.C.,  O'LoghUn  and  Forlange  for  defendant — Contempt 
mast  affect  a  judge  not  as  an  indiyidual  but  as  an  integral  portion 
of  the  Court  in  the  administration  of  justice :  See  remarks  of 
Blackburn,  J.,  in  Skipworth's  Ca»e  (a).  The  other  authorities 
cited  were  In  re  Syme  (fc) ;  In  re  Feigl,  exparte  Herman  (c)  ; 
Plating  Co.  v.  Farquharson  (d) ;  Daw  v.  Eley  (e). 

The  Chief  Justice  reserved  delivery  of  his  judgment  until 
eertain  persons  whose  cases  were  connected  with  the  present 
application,  and  for  some  of  whom  the  defendant  acted  as  solicitor, 
had  been  tried. 

Application  was  also  made  to  commit  for  contempt  S.  V.  Winter, 
the  proprietor  of  a  newspaper,  on  the  ground  that  he  had  inserted 
an  article  on  the  cases,  the  subject  of  the  foregoing  application, 
while  trial  of  such  cases  was  pending. 


(•)  L.R.  9  Q.B.,  at  p.  232.  {d)  17  Ch.  D.  49. 

(»)  5  V.L.R.  (li.)  291.  (e)  L.R.  7  Eq.  49. 

W  9  V.L.B.  (L.)  148. 
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1889  HioiNBOTHAM,  C.J.,  addressing  the  defendants,  said:  Mr.  Arthur 

: '        Disney  Joseph   Daly,  you   have  heen   complained  of  for   having 

dIlt  committed  a  contempt  of  Court.       Having  heard  cause   shown 

A»»  on  your  hehalf  hy  counsel,  I  postponed  my  decision  in  order  to 

WiKTiB.       enable  you  to  fulfil  your  duty  to  your  clients  charged  with  perjury 

Euiinbotham  c  J  ^^^  Were  then  awaiting  their  trial.     At  the  conclusion  of  these 

cases  I  am  better  able,  with  a  full  knowledge  of  the  whole  of  the 

facts  of  each  of  them,  to  deal  with  the  complaint  which  has  been 

m^de  against  you,  and  with  your  reply  to  that  complaint. 

You  do  not  require  to  be  told,  as  is  generally  necessary  in  cases 
of  this  kind,  the  legal  meaning  of  contempt  of  Court,  or  to  be 
guarded  against  forming  a  wrong  impression  from  the  use  of  a 
term  which  often  misleads.  As  a  solicitor  of  this  Court,  you  are 
well  aware  of  the  great  number  of  acts  of  misconduct  which  are 
included  in  this  term.  You  know  well  the  grave  culpability  which 
attaches  to  many  of  those  acts,  and  the  consequences  tending  to 
undermine  and  destroy  the  administration  and  the  very  institutions 
of  justice  in  the  community  which  flow  from  some  of  them.  Yon 
do  not  need  to  be  informed  that  the  verdicts  of  juries,  like  the 
judgment's  of  courts  of  justice,  are  entitled  to  be  treated  with 
respect  and  submission  by  every  good  citizen,  unless  they  can  be 
shown  on  just  and  clear  grounds  to  have  been  erroneous,  or  until 
they  are  set  aside  or  corrected  by  lawful  means.  You  are  equally 
well  aware  that  it  is  right  that  all  persons  who  are  engaged  in  the 
administration  of  criminal  or  civil  justice,  whether  they  be  judges 
or  jurors  or  witnesses,  should  be  allowed  to  perform  their  several 
parts  and  fulfil  their  several  high  obligations  with  unbiassed  and 
unprejudiced  minds ;  that  acts  done  or  words  spoken  or  written 
which  tend  to  create  such  bias  and  prejudice  constitute,  even  when 
they  do  not  spring  from  any  wrong  intention,  misconduct  termed 
contempt  which  it  is  the  settled  policy  of  courts  of  justice  to 
prohibit  and  prevent ;  and  that  where  such  misconduct  appears  to 
proceed  from  a  deliberate  purpose  to  prejudice  the  minds  of  those 
who  ought  to  be  unprejudiced,  and  thus  to  interfere  with  the  even  and 
ordinary  course  of  administration  of  justice,  it  acquires  a  character  of 
aggravated  criminality,  which  it  is  the  clear  and  imperative  duty  of 
this  Court  to  stay  and  prevent  if  it  can,  and  if  it  cannot,  to  visit  with 
appropriate,  by  which  I  mean  substantial  and  exemplary,  punishment. 
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The  contempt  with  which  yon  are  now  charged  is  alleged  to  he  1889 

found  in  three  letters  signed  and  addressed  by  yon  to  three  daily  /»  r« 

Melbourne    newspapers,    the    Argus,   the    Age,    and    the    Daily  ^^ 

Telegraph,  dated  5th  April   1889,    and   afterwards  published   in        «/**^ 

those  newspapers.     Your  client,  Stephen  Cutler,  was  charged  at  

the  sittings  of  the  Supreme  Court  in  Melbourne  in  December  last     *^'    <>   <*«**    •  • 

with  the  murder  in  Market  Lane  of  a  Chinaman,  Ah  Gayong,  on 

the  17th  of  November  last  year.     Stephen  Cutler  was  acquitted  on 

that  charge.     Subsequently,  persons  who  had  given  evidence  for 

him  at  his  trial  were  committed  to  take  their  trial  at  the  March 

Sittings  of  this  Court  for  perjury,  alleged  to  have  been  committed 

by  them  in  giving  their  evidence  on  his  behalf.     Five  of  those 

persons  were  tried,  convicted,  and  sentenced,  and  at  the  close  of 

that  sittings  four  others  of  those  originally  charged  with  perjury 

remained  to  be  tried  at  the  ensuing  April  Sittings.     Two  others,  of 

whom  Stephen  Cutler  was  one,  also  awaited   trial  charged  with 

perjury  alleged  to   have   been  committed  in  giving   evidence   on 

behalf  of  some  of  the'  persons  charged  with   having   committed 

perjury  at  the  trial  of  Stephen  Cutler  for  murder.     The  principal 

question  to  be  tried  was  substantially  one  and  the  same  in  all  of 

these  perjury  cases.     All  the  accused  persons  had  deposed  on  oath 

to  facts  from  which,  if  true,  it  was  to  be  necessarily  inferred  that 

Stephen  Cutler  did  not  take  and  could  not  have  taken  any  active 

part  whatever  in  the  acts  of  violence  committed  in  Market  Lane  on 

the  day  of  the  murder.     The  issues  to  be  tried  in  each  of  these 

cases  were — first,  was  Stephen  Cutler  present  at,  and  did  he  take 

part  in,  those   acts?    and   secondly,    if  he  did,  did   the   several 

witnesses  knowingly  and  corruptly  swear  to  the  facts  which  they 

did  swear  to,  and  which  if  true  were  necessarily  inconsistent  with 

Cutler's  guilt  ?     Your  letters  were  written  and  published  in  the 

inter?al  between  the  March  and  the  April  Sittings  of-  the  Court. 

You  were  engaged  as  the  solicitor  of  the  persons  awaiting  trial. 

It  appears,  not  from  your  letters  or  your  affidavit,  that  you  had 

been  engaged  as  the  solicitor  of  one  at  least  of  the  persons  who 

had  been  already  convicted  of  perjury. 

Tour  three  published  letters  are  generally  the  same  in  sub- 
Btauce.  Two  of  them  are  in  all  material  particulars  identical  in 
hmgoage.     I  will  refer  to  your  letter  to  the  Age  newspaper,  which 
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1889  appears  to  be  the  most  explicit  and  outspoken  of  the  three.    Yoa 

In  re  begin  this  letter  by  stating  your  object  in  writing  it  in  the  following 

WiNTBB  "  ^^  mercy's  sake  wiU  yoa  permit  me  through  your  columns  to  make  known  to  the 

public  a  fevr  circumstances  in  connexion  with  the  now  notorious  '*  Cutler  case  "  and 

SigMotham,C,J,  the  "so-called  conspirators  and  perjurers"  connected  with  that  case,  and  I  hope  to 
satisfy  at  least  some  of  your  readers  that  no  perjury  or  conspiracy  existed  as  far  as 
Cutler's  side  of  the  case  was  concerned." 

You  here  plainly  avow  it  to  be  your  purpose  to  prove  to  the 
satisfaction  of  the  readers  of  the  newspaper,  including  probably 
some  at  least  of  the  jurors  who  would  be  empanelled  to  try  the 
cases,  that  your  clients  were  not  guilty  either  of  the  crime  of 
-  perjury,  on  which  they  were  awaiting  their  trial,  or  of  the  crime  of 
conspiracy  with  which  none  of  those  persons  had  been  charged. 
You  then  proceed  to  state  facts  connected  with  the  proceedings 
before,  at  and  after  the  inquest  which  only  relate  to  an  observation 
made  by  the  judge  in  passing  sentence  on  the  five  convicted 
prisoners,  to  which  I  shall  presently  refer.  .The  conclusion  of  your 
letter  is  in  these  terms  : — 

"  Four  of  the  men  tried  for  perjury  were  undefended,  being  without  friends  or 
means  of  obtaining  legal  assistance,  had  no  knowledge  of  conducting  their  defence, 
and  were  consequently  practically  judicially  slaughtered  without  being  able  to  say  a 
word  in  their  own  defence,  the  case  for  the  Crown  being  clearly  and  ably  put  before 
them  by  the  Crown  Prosecutor  in  its  blackest  colours.  The  prisoner  Lewis  was 
defended  by  Mr.  Forlonge,  but  seeing  that  the  case  had  been  already  laid  before  the 
jury  successfully  by  the  Crown  on  some  previous  occasions,  it  is  no  wonder  he  was 
fouud  guilty.  A  fearful  and  awful  mistake  has  occurred  on  this  one-sided 
investigation,  and  why  fourteen  or  fifteen  respectable  persons,  entire  strangers  to  the 
man  Stephen  Cutler  (and  not  companions  or  associates  as  is  insinuated),  should  come 
forward  and  forswear  themselves  an«1  conspire  to  defeat  justice  and  risk  their  freedom 
on  his  behalf  in  a  matter  in  which  they  had  no  interest  or  benefit,  to  me  is  inconh- 
prehensible,  and  most  be  also  to  all  right-thinking  persons.  Friends  and  others  who 
know  some  of  the  facts  of  the  case  are  now  coming  forward  to  assist  in  providing 
counsel  for  the  remaining  persons  who  are  awaiting  trial,  as  they  are  themselves 
unable  to  find  funds." 

What  is  the  conclusion  that  a  plain  right-thinking  man  would 
draw  from  language  like  this,  us^d  by  a  person  who  appeared  to 
have  an  intimate  and  expert  knowledge  of  the  whole  of  the  facts  of 
all  the  cases?  I  think  that  an  attentive  and  a  right-thinking 
reader  would  certainly  conclude  on  what  would  appear  to  him  to 
be  competent  authority,  that  five  innocent  men  had  been  tried  in 
some  wholly  unusual  and  improper  manner ;  that  they  had  been 
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nnjoBtlv  and  anrighteoaaly  condemned,  and  thmt  thej  woe  then  m^ 

undergoing  wrongfol  pnmshment.     It  would  not  i^pemr  whether  jm 

the  Court  or  the  juries  had  been  most  in  fiuilt — the  Court  in 

allowing  innocent   men   to   be    ''  slangfatered  **   in  a  *'  one-sided  ^ZSL. 

inTestigation/'  or  the  juries  in  conyicting  innocent  men  without  or 

in  disregard  of  lawful  evidence,  and  without  hearing  what  could  be 

said  by  the  accused  persons  in  their  defence.     The  Court  and  all 

these  juries  are  jointly  charged  by  you  in  these  words  with  an 

odioQs  and  a  shameful  dereliction  of  their  respectiTe  duties.     Tht: 

charge  was  one  which ,  as  you  well  knew,  could  not  be  met  or 

refuted  by  either  the  Court  or  the  juries.     It  is  obvious  thai  it  was 

roar  desire,  and  your  scarcely  concealed  purpose,  that  the  men  who 

should  try  the  remaining  prisoners  on  the  same  issues  should 

enter  the  jury  box  impressed  with  the  belief  that  this  unanswered 

charge  brought  by  you  was  true ;  and  that  it  would  be  their  duty 

not  only  to  acquit  those  who  should  be  put  on  their  trial  before 

them,  and  who  were  declared  by  you  to  be  innocent,  but  to  correct  a 

*'  fearful  and  awful  mistake  "  alleged  by  you  to  have  been  already 

committed  by  previous  juries,   to  reverse  their  findings,  and  to 

effect  by  this  means  the  liberation  of  innocent  men   who  were 

sabject  to  unjust  punishment  through  the  mal-administration  of 

the  criminal  law.      Arguments  which  have  been  addressed  to  every 

succeeding  jury  in  the  cases  tried  before  me  have  confirmed  the 

belief  in  my  mind  that  this  was  the  deliberate  purpose  upon  which 

all  the  later  defences  have  been  founded,  and  that  policy  has  been 

tenaciously  adhered  to  to  the  last  of  those  cases. 

Tou  have  justified  your  letters  and  asserted  that  you  were  within 
your  rights  in  publishing  them.  And  if  you  could  support  your 
jastification  and  show  that  the  grave  charges  you  have  brought 
against  the  administration  of  justice  were  substantially  true,  I 
should  be  unwilling  to  reject  that  plea.  Tou  might  be  technically 
gnilty  of  contempt  in  writing  these  letters,  you  might  appear  to 
have  adopted  an  irregular  and  an  unauthorised  mode  of  correcting 
an  erroneous  decision  of  a  com*t  of  jastice;  but  if  you  had  satisfied 
me  that  there  had  been  a  dereliction  of  duty  on  the  part  of  any  of 
the  persons  engaged  in  the  administration  of  justice  in  these  cases, 
which  had  caused  innocent  men  to  be  convicted  and  punished  as 
though  they  were  guilty,  I  should  think  that  I  might  be  adding 
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1R89.  injustice  to  injustice  if  I  were  to  hold  you  answerable  for  an  act 

/„  re  which,  however  irregular,  might,  if  it  proceeded  from  a  good  motive 

^^^  and  were  supported  by  convincing   proof,   be  deserving  of  com- 

In  re  meudatiou  rather  than  of  censure  and  punishment.     Your  grounds 

WljrTER. 

—  of  justification,  as  stated  in  your  affidavit,  have  seemed  to  me  to 

Etginbotham,C.J.  ^jemaud  in  this  view  careful  and  even  liberal  consideration.  You 
assign  as  your  first  reason  for  writing  and  publishing  these  letters 
the  fact  that  you  had  been  credibly  informed,  and  that  you  believed 
that  after  the  conviction  of  the  five  prisoners  and  after  the  publica- 
tion in  the  same  three  daily  newspapers  of  articles  based  on  the 
judge's  remarks  in  passing  sentence  on  the  prisoners,  your  name 
had  been  frequently  mentioned  by  difi'erent  persons  and  on  different 
occasions  as  having  been  a  party  to,  or  cognizant  of,  an  alleged 
conspiracy,  and  that  such  reports  were  calculated  to  severely  affect 
your  moral  character  and  prejudice  you  as  a  solicitor,  and  that  you 
felt  keenly  aggrieved  by  them.  I  have  examined  those  articles,  and 
there  is  no  reference  in  any  of  them  to  you  either  individually  or 
as  the  solicitor  engaged  in  the  only  one  of  the  five  cases  in  which 
you  are  shown  to  have  been  professionally  engaged.  But  reports 
injurious  to  yourself  personally,  or  in  your  professional  character, 
would  not  justify  or  excuse  the  allegations  you  make  in  these 
letters.  It  is  plain,  indeed,  that  you  had  no  thought  or  intention 
of  vindicating  yourself  when  you  wrote  the  letters,  for  you  make  no 
mention  in  them  of  the  reports  affecting  yourself.  You  do  not 
disclaim  the  truth  of  such  reports.  You  do  not  even  disclose  the 
fact  that  you  were  professionally  concerned  in  any  of  the  trials  for 
perjury  which  had  then  concluded.  The  publication  of  a  mere 
disclaimer  or  repudiation  of  injurious  reports  affecting  yourself 
might  be  excusable ;  I  do  not  say  that  such  a  course  would  be 
wise,  or  that  it  might  not  be  wrong  and  improper  as  leading  to 
public  controversy  upon  matters  which  ought  Jiot  to  be  discussed 
in  public  until  the  trials  then  pending  should  be  concluded.  The 
vindication  of  your  moral  and  professional  character  would  bear 
delay,  and  would  probably  be  more  effectual  if  it  had  been  postponed. 
But  you  cannot  be  allowed  to  excuse  yourself  in  bringing  un- 
supported charges  against  the  administration  of  justice  on  the 
ground  that  you  desired  to  vindicate  yourself,  when  you  do  not 
take  the  trouble  to  refer  to  the  imputations  alleged  to  have  been 
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made  against  yon,  or  to  assert  your  innocence,  and  withhold  for  1889 

some  reason  even  the  fact  that  you  had  anything  whatever  to  do  /«  re 

with  the  matters  to  which  the  alleged  imputations  referred.  ^^^ 

Your  second  ground  of  justification  is  founded  on  the  reported  ^»  ^ 

W INTSR. 

remarks  made  by  the  learned  judge  who  tried  the  first  five  cases  — 

when  passing  sentence  on  the  convicted  prisoners,  and  the  news-  _^_^ **'  .' 

paper  articles  subsequently  published.  Those  articles,  with  a 
single  excef)tiou,  referred  only  to  the  cases  already  determined.  In 
one  of  them  a  reference  was  made  to  Stephen  Cutler,  who  then 
awaited  trial,  which  was  undoubtedly  improper  as  tending  to 
prejadicially  affect  his  defence.  To  remedy  this  a  proper  mode  of 
procedure  was  open  to  you  as  his  solicitor,  but  you  did  not  take  it. 
As  no  injunction  appears  to  have  been  given  by  the  Court 
forbidding  the  publication  of  evidence  until  the  conclusion  of  all 
the  eases,  the  conductors  of  the  newspapers  were  under  no  legal 
obligation  to  abstain  from  comments  on  the  past  trials.  With 
regard  to  the  remarks  reported  to  have  been  made  by  the  learned 
jo'lge  in  passing  sentence,  I  am  bound  to  say  that  I  regret  that  it 
did  not  occur  to  the  jadge  to  postpone  the  passing  of  sentence  and 
the  just  and  weighty  observations  which  he  addressed  to  the 
convicted  prisoners  until  after  all  the  cases  had  been  disposed  of. 
It  is  easy  to  be  wise  after  the  event  and  to  perceive,  in  view  of 
snbsequent  occurrences,  that  it  would  have  been  better  to  abstain 
at  that  time  from  remarks  which,  however  proper  they  may  have 
been  and  applicable  to  the  five  prisoners  first  convicted,  might  be 
found  not  to  apply  to  some  or  all  of  those  who  were  still  awaiting 
their  trial.  I  refer  to  the  reported  observation  that  the  Crown 
might  well  have  put  the  whole  nine  accused  persons  on  their  trial 
together  on  a  charge  of  conspiracy  to  commit  perjury.  At  the 
same  time  it  is  to  be  remembered  that  this  observation  referred  to 
a  purely  hypothetical  charge.  None  of  the  accused  were  charged 
with  conspiracy,  and  it  is  extremely  improbable  that  those  who 
were  still  untried  would  be  prejudiced  by  that  remark  in  their 
defence  to  a  charge  of  a  different  kind.  Reference  was  made  by 
roar  counsel  to  this  observation  in  showing  cause.  You  do  not 
allude  to  it  in  your  letters,  and  it  may  be  inferred  I  think  that  you 
attached,  and  properly  attached,  no  importance  to  it  at  all  as  affecting 
your  clients  at  the  time  you    wrote.      The  judge  s  observation 
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1889  mentioned  in  your  letters  relative  to  the  Crown  being  unprepared 

In  re  to  meet  a  gigantic  and  unexpected  combination  of  false  witnesses, 

jiSD  ^*^  expressly  limited  to  the  trial  of  Cutler  for  murder  and  to  the 

7fi  re  cases  of  the  five  men  who  were  being  sentenced  for  perjury.     Taken 

—  by  itself  it  had  no  reference  to  the  cases  yet  to  be  heard,  and  it  is 

^'**  ^ **'       unlikely  that  any  prejudicial  effect  would  be  created  by  it.     You 

might,  however,  if  you  had  been  so  disposed,  have  fully  explained 
the  error  into  which  you  believed  the  judge  had  fallen  on  this  point 
without  exposing  yourself  to  the  complaint  now  made  against  you. 
The  third,  and  undoubtedly  the  chief,  ground  of  your  alleged 
justification,  is  that  which  is  stated  by  you  to  be  *'  the  reasons 
appearing  in  my  said  letters."     Now  the  only  reasons  distinct  from 
those  I  have  already  adverted  to  to  be  found  in  your  letters  are 
contained  in  the  parts  of  your  letter  to  the  Age  which  I  have  read. 
You  here  allege  that  four  out  of  these  five  men  had  been  condemned 
in  a  one-sided  investigation  without  having  been  able  to  say  a  word 
in  their  own  defence.      And  if  this  allegation  of  fact  should  be 
found  to  be  substantially  true,  I  should  not  be  disposed  to  visit 
you  with  censure  for  the  language,  severe  and  derogatory  to  the 
administration  of  justice  in  this  Court  though  it  be,  in  which  you 
describe  the  result  of  the  proceedings  as  a  "judicial  slaughter"  of 
these  men.     I    have  made  anxious  inquiry  with  a  view  of  ascer- 
taining if  there  could  be  any  real  foundation  for  this  most  grave 
charge,  and  I  have  found  none.     It  is  true  that  none  of  these  four 
men  was  represented  by  counsel  at  the  trial,  but  that  fact  affords 
no  justification  whatever  for  your  statement.     I  have  found  also 
that  one  of  these  four  men,  Patrick  Mack,  called  no  witnesses. 
This  course  is  followed  as  a  matter  of  policy  by  an  accused  person 
who  knows  that  he  is  guilty  as  well  as  by  an  innocent  person,  who 
may  be  unable  to  procure  the  attendance  of  witnesses  to  prove  his 
innocence.      The  very  same  course  was  adopted   by  the  counsel 
instructed  by  you  in  the  defended  case  of  Charles  Lewis,  although 
you  were  then  in  possession  of  the  facts  which  you  allege  to  con- 
stitute a  defence,  and  do  not  appear  to  have  wanted  the  means  of 
calling  all  the  witnesses  who  might  be  required  to  prove  it.    Patrick 
Mack  not  only  called  no  witnesses,  but  I  have  been  informed  that 
he  abstained  from  saying  anything  in  his  own  defence.     The  law 
allows   every   accused   person   the   opportunity    of   asserting   his 
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innocence,  and  the  unsworn  statement  of  the  facts,  which  he  makes  ^^^^ 

at  his  own  peril,  may  be  accepted  and  acted  on  by  the  jury  against  in  re 

the  sworn  testimony,  however  weighty,  of  the  witnesses,  however  ^^^ 

nomeroas,  adduced  for  the  prosecution.     An  innocent  man,  except  /« *"* 

under  very  extraordinary  circumstances,  such  as  have   not  been  

shown  to  exist  in  this  case,  is  always  able,  and  would  naturally  be     '^'"  Q   ^»»» 

eager,  to  assert  his  innocence.     If  an  accused  person  is  silent  when 

he  is  invited  to  exercise  the  right  which  the  law  allows  to  him  of 

addressing  the  jury  in  his  own  defence,  the  inference  is  usually 

clear.    In  the  case  of  this  prisoner  the  inference  was  conclusive, 

for  the  evidence  for  the  prosecution  unanswered  left  no  room  for 

doabt,  and  was  not  open  to  any  just  or  reasonable  suspicion.     I 

observe  that  the  evidence  called  for  the  prosecution  in  these  ten 

cases  of  perjury   and   the  witnesses  have  been   substantially  the 

same  in  all  of  them.     The  testimony  of  the  five  Chinese  witnesses 

who  gave  direct  and  positive  evidence  against  Stephen  Cutler,  has 

not  been  attempted  to  be  impugned  in  any  of  the  cases  tried  before 

me  except  on  the  ground  of  alleged  inaccuracy  of  observation. 

Their  evidence  was  supported  by  the  equally  direct  and  positive 

evidence,  excepted   to  only  upon  the   same   ground,  of  credible 

European  witnesses.     I  will  not  shrink  from  saying  that,  apart 

from,  and  in   the  absence  of  an  answering  case  established   by 

equally  weighty  and  unexceptionable  proof,  no  fact  has  ever  been 

established  in  a  criminal  court  before  me  by  the  evidence  for  the 

prosecution  with  more  convincing  and  satisfying  force  than  the 

fact,  which  is  the  one  material  fact  common  to  all  these  perjury 

cases,  that  Stephen  Cutler  was  present  and  taking  an  active  part 

in  the  deeds  of  violence  committed  in  Market  Lane  on  the  17th  of 

November,  and  that  he  was  then  and  there  seen  and  pursued  and 

seized  by  the  Chinese.     When  Patrick  Mack  refrained  from  even 

saying  that  he  had  had  no  corrupt  or  evil  intention  in  giving  the 

evidence  he  did  give,  which  was  inconsistent  with  this  fact  so  proved, 

there  was  only  one  course  that  the  jury  could  properly  take.     His 

voluntary  silence  was  a  plain  confession  of  guilt.     In  the  three 

remaining  cases  of  the  five  accused  persons,  Francis  Young,  John 

Tozer,  and  John  Mahony,  an  answering  case   was   set   up,   and 

witnesses  were  called  to  prove  it.     Your  statements,  so  far  as  they 

relate  to  these  three  persons,  are  certainly,  and  I  cannot  doubt 
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1889  designedly,  untrue.      These   men  were  not  without  friends,  and 

In  re  assuming  that  they  were  without  the  means  of  obtaining,  and  did 

jiSD  ^^^  obtain,  legal  assistance,  they  were  able  to  procure  the  witnesses 

In  re  they  required,  they  must  have  had  the  knowledge  of  conducting 

their  defence,  and  they  were  able  to  speak  in  their  own  defence. 

*-^    ^     m,  .  .  p^j^j^^jg  Young  called  eight  witnesses,  including  four  of  the  prin- 
«  cipal  witnesses  called   for   the   defeqce  in  the  later  cases,  John 

Tozei*,  Charles  Lewis,  John  Mahony  and  Francis  Clarke.  If  these 
witnesses  had  not  been  disbelieved  by  the  jury  as  opposed  to  the 
witnesses  for  the  Crown,  a  verdict  of  acquittal  must  have  been 
brought  in.  The  case  was  defended;  it  was  fully  heard;  the 
investigation  was  not  one-sided ;  and  the  jury  convicted  the  prisoner. 
John  Tozer  called  five  witnesses,  including  Stephen  Cutler  himself. 
The  evidence  of  this  man  alone  would  have  sufficed  if  it  were  not 
totally  disbelieved  by  the  jury,  to  secure  the  discharge  of  the 
prisoner.  John  Mahony  called  three  witnesses.  One  of  these  was 
Francis  Clarke,  who  had  already  given  evidence  for  the  defence  in 
the  previous  case  of  Francis  Young,  and  who  afterwards  gave 
evidence  for  the  defence  in  four  of  the  cases  tried  before  me.  Bat 
on  this  occasion  he  objected  to  give  evidence  on  the  ground  that 
in  his  belief  the  effect  of  his  evidence  would  be  to  criminate  himself, 
and  his  objection  was  allowed  by  the  judge.  The  case  of  the 
prisoner,  John  Mahony,  may  have  suffered  through  this  cause,  and 
may  not  have  been  fully  and  satisfactorily  placed  before  the  jury. 
But  it  would  be  totally  untrue  and  misleading  to  say  that  even  this 
prisoner  had  no  knowledge  of  conducting  his  defence,  and  was  not 
able  to  say  a  word  in  his  defence.  These  five  cases  occupied  the 
Court  from  the  20th  of  March  to  the  1st  of  April.  One  of  them 
alone  w&s  concluded  in  a  single  day.  The  trial  of  one  of  them 
extended  over  four  days.  I  find  no  trace  anywhere  of  unfairness 
of  any  kind,  or  of  error  or  haste  on  the  part  of  the  Court  or  the 
jury  in  the  determination  of  any  of  these  cases.  If  there  had  been 
any  neglect  or  mistake  on  the  part  of  anyone  engaged  by  or  for  any 
of  these  prisoners,  it  would  have  been  your  duty  to  disclose  it,  and 
take  your  own  proper  share,  if  any,  of  the  responsibility,  if  your 
object  had  been  to  further  and  assist  and  not  to  hinder  justice. 
But  you  have  suppressed  the  fact  that  you  were  professionally 
engaged  and  instructed  counsel  in  one  of  these  cases,  and  you  have 
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feft  it  open  to  conjecture  whether  yon  are  free  from  responsibility  1889 

as  an  adriser  in  all  of  them.     I  am  confirmed  in  my  belief  that  /» r§ 

there  was  no  miscarriage  of  justice  in  these  cases,  and  that  none  ^^^ 

of  these  five  prisoners  has  any  just  cause  of  complaint  by  my  -?» *■* 

knowledge  of  the  fact  that  the  judge  who  tried  them  is  a  judge  

who  is  honourably  distinguished  by  a  more  than  ordinary  solicitude    ^'**  <>««>> 

(hat  all  persons  who  are  brought  before  him  shall  be  fairly  tried, 

and  that  he  keeps  a  close  watch  on  the  prosecution  in  every  case  to 

see  that  no  advantage  is  taken  of  an  undefended  prisoner,  of  whom 

the  Court  in  later  times  usually  constitutes  itself  to  some  extent 

the  counsel.     I  am  compelled,  upon  a  full  consideration  of  all  the 

facts  which  have  been'  brought  before  me,  and  which  I  have  been 

able  to  ascertain,  to  conclude  that  the  allegations  which  appear  in 

your  letters,  and  which  you  assign  as  a  justification  of  your  act 

in  writing  and  publishing  those  letters,  are  in  substance  unfounded, 

and  that  you  wilfully  designed  by  means  of  assertions  false  in  fact 

and  in  the  inferences  they  were  intended  by  you  to  suggest,  as  well 

as  by  your  presumptuous  assertion  of  the  innocence  of  each  and  of 

all  these  accused  persons,  to  prejudice  the  minds  and  judgments 

of  the  juries  who  should  be  called  upon  to  try  the  cases  of  your 

clients  who  were  then  awaiting  their  trial. 

The  fact  that  you  are  a  solicitor  and  an  officer  of  the  Court,  and 
therefore  thoroughly  well  acquainted  with  the  duty  you  owe  to 
justice  and  to  the  Court  as  the  guardian  of  justice,  is  a  circum- 
stance of  aggravation  which  I  cannot  overlook.  If  conduct  like 
yours  should  be  tolerated  in  a  solicitor  it  could  not  fairly  be  the 
subject  of  reprehension  and  punishment  in  the  case  of  any  one 
else.  Neither  can  I  forget  that  you  were  well  acquainted  with 
facts  which  imposed  a  special  obligation  on  you  to  abstain  from 
doing  anything  that  could  inflame  the  prejudice  against  the  Chinese 
which  you  knew  existed  at  the  time  in  the  public  mind,  but  of 
which  you  did  not  and  could  not  know  the  extent.  A  series  of 
cowardly  and  unprovoked  attacks,  ending  in  a  peculiarly  brutal 
murder,  was  committed  by  a  few  European  miscreants  in  broad 
daylight  within  view  of  the  passers-by  along  one  of  the  most 
crowded  streets  of  Melbourne.  The  authors  of  these  outrages 
sought  and  readily  found  help  and  encouragement  from  Europeans 
in  Great  Bourke  Street,  and  the  murderer  was  actually  rescued  by 
V.L.B.,VoLXV.  2D 
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1889  ten  or  twenty  or  more  Europeans  from  the  hands  of  the  Chinese 
j»  re  who  seized  him  and  would  have  brought  him  to  justice.  It  is 
■^^  beyond  doubt  that  the  principal  offender,  if  he  be  not  Stephen 
In  re  Cutlor,  is  well  known  to  many  Europeans  in  Melbourne,  including 
'  some  at  least  of  those  persons  who  have  been  brought  before  the 

kept ;  the  police,  who  appear  to  have  done  their  duty  well,  have 
been  bafiSed  and  misled,  and  justice  remains  unsatisfied.  It  is  no 
small  aggravation  of  your  offence  that  knowing  these  facts  yon 
published  an  inflammatory  and  a  false  appeal,  the  effect  of  which 
you  could  not  have  failed  to  foresee  would  be  to  stimulate  an  unjnst 
prejudice  and  to  retard  or  prevent  the  punishment  of  a  heinous 
crime. 

It  can  never  be  known  to  what  extent  your  evil  design  has  been 
attended  with  success.  It  would  be  no  disparagement  to  the  sixty 
men  who  have  brought  in  a  verdict  of  not  guilty  in  the  last  five 
cases  to  say  that  it  is  highly  probable  that  the  mind  of  every  one 
of  them  has  been  unconsciously  poisoned  by  the  false  suggestion 
you  artfully  endeavoured  to  insinuate  into  the  general  mind  of 
the  whole  community.  But  whatever  may  have  been  the  effect  of 
your  letters,  and  even  if  they  should  have  had  no  effect  at  all,  I  am 
satisfied  that  you  have  wilfully  and  designedly  attempted  to  inter- 
fere with  the  even  and  ordinary  course  of  justice  in  these  cases,  and 
that  you  have  thereby  committed  a  grave  offence  against  the 
administration  of  justice,  and  an  aggravated  contempt  of  the 
authority  of  this  Court. 

The  sentence  of  the  Court  will  be  that,  for  the  contempt  yon 
have  been  guilty  of,  you  be  adjudged  to  pay  a  fine  of  261.  to  ihe 
Queen,  and  to  be  imprisoned  in  Her  Majesty's  gaol,  at  Melbourne, 
for  the  term  of  one  calendar  month  from  this  day,  and  during  such 
further  time  after  the  expiry  of  such  tei*m  as  the  fine  shall  remain 
unpaid. 

Mr.  Samuel  Vincent  Winter,  you  are  complained  of  for  having 
committed  a  contempt  of  Court  by  inserting  on  the  4th  instant  in 
the  Herald  newspaper,  of  which  you  are  a  proprietor,  an  article 
headed  "  The  Cutler  Cases.''  I  am  glad  to  be  able  to  say  that 
this  charge  against  you  is  to  be  viewed  in  a  totally  different  light 
from  the  previous  case.     The  article  in  the  Herald  was  prepared 
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mider  yoar  inBtractious  by  a  member  of  the  reporting  staff  who  was  ^^^ 

directed  by  you  to  make  no  comment  upon  the  Cutler  cases  which  /»  re 

were  then  pending,  to  confine  himself  to  a  statement  of  facts  with  ^^^^ 

which  he  was  acqaainted,  and  to  verify  anything  not  within  his  ^*  »•« 

immediate   knowledge.     No  order  had   been  made  by  the  Court  

forbidding  the  publication  of  a  report  of  the  facts  in  connexion  '°^**^^*^'*'^'^' 
with  these  cases,  and  you  were  therefore  legally  at  liberty  to  publish 
sack  a  report.  This  you  did  in  the  usual  way,  and  I  accept  unre- 
serredly  your  statement  that  you  had  not  the  slightest  intention  to 
in  any  way  prejudice  or  interfere  with  any  trials  that  had  thereto- 
fore or  were  thereafter  to  take  place  in  connexion  with  the  Market 
Lane  murder.  Your  reporter  appears  to  have  endeavoured  to 
iaithfully  carry  out  your  instructions,  and  in  doing  so  to  have 
applied  to  some  person  who  must  have  been  intimately  acquainted 
with  the  facts  to  verify  something  not  within  the  reporter's  own 
immediate  knowledge.  I  have  not  desired  to  know,  and  I  do  not 
know,  who  that  person  was.  You  state  that  the  pturagraph  was 
not  published  at  the  instance  of  or  in  any  way  whatever  in  con- 
nexion with  any  of  the  persons  who  had  been  tried,  or  who  were 
awaiting  trial,  or  any  of  their  legal  advisers  or  friends.  Assuming 
as  I  do  this  statement  to  be  correct,  I  conclude  that  the  informant 
of  your  reporter  had  in  one  important  particular  been  himself 
deceived,  and  had  had  his  mind  prejudiced  by  a  false  statement 
first  communicated  to  the  public  by  the  solicitor  of  the  persons  who 
were  then  awaiting  their  trial.  I  do  not  impute  to  your  reporter 
any  more  than  I  do  to  yourself  an  intention  to  prejudice  the 
impending  trials  by  a  wilful  misstatement.  He  appears  to  have 
l)een  informed  that  all  the  first  five  cases  which  were  tried  had 
been  practically  undefended,  and  that,  though  there  was  a  defence 
engaged,  through  some  misunderstanding  no  systematic  defence 
had  been  brought  forward.  This  statement  was  strictly  and 
literally  inaccurate  so  far  as  it  related  to  one  of  the  five  cases.  It 
was  practically  and  substantially  untrue  so  far  as  it  related  to  four 
of  them,  and  being  untrue,  when  there  was  added  to  it  the  statement 
that  Stephen  Cutler,  the  first  prisoner  charged  with  perjury,  on 
whose  behalf  a  systematic  defence  was  made,  had  been  acquitted 
on  the  previous  day,  while  the  five  prisoners  practically  undefended 
had  been  convicted,  you  communicated  to  the  public,  including  the 
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1889         jurors  who  were  to  try  the  remaining  cases,  an  erroneous  and  mis- 
in  fv  leading  impression,  tending  strongly  to  induce  the  belief  that  the 

^^         previous  trials  had  resulted  in  a  complete  failure  of  justice,  and 
In  re  thus  to  prejudice  the  fair  and  impartial  trial  of  the  persons  yet 

untried.     Your  reporter  and  you  were  both  misled,  and  you  then, 

^^     **'       though  without  any  intention  to  prejudice  justice,  misled  the  public 

mind  to  an  unknown  extent  by  publishing  this  article,  and  you 
have  thereby  committed  the  offence  charged  against  you.  It  is  not 
enough  to  abstain  from  prejudicial  comment  upon  a  case  pending 
in  a  court  of  justice.  Where  the  facts  connected  with  such  a  ca^ 
may  be  stated  they  must  be  truly  stated,  and  actual  facts  must  not 
be  stated  in  such  a  way  as  to  instil  a  false  prejudice  or  create  a 
wrong  bias.  The  publisher  must  verify  at  his  own  risk  the  facts 
which  he  chooses  to  communicate  to  the  public.  However  innocent 
his  intention  may  be,  he  may  be  held  answerable  to  the  Court  if  he 
publishes  anything,  whether  it  be  a  fact  or  a  comment,  and  whether, 
if  it  be  a  fact,  it  be  true  or  false  that  has  a  tendency  to  obstruct 
the  even  and  ordinary  course  of  justice,  or  to  prejudice  a  fair  trial. 
Under  the  circumstances  of  this  case  the  infliction  of  a  small  fine 
will  be  sufficient  to  vindicate  the  authority  of  the  Court,  and  to 
remind  you  of  the  strict  but  necessary  obligations  which  devolve 
upon  the  Press.  The  sentence  of  the  Court  is  that  you,  Samuel 
Vincent  Winter,  pay  forthwith  a  fine  of  6Z.  to  Her  Majesty. 

Solicitor  for  Crown  :  Crown  Solicitor. 
For  defendants :  Daly. 

A.  F.  M. 
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IN    CHAMBERS.]  1889 

ITHEAD  r.  HELY.  March27. 

184  ''—Order  XXL,  r.  10— Order  XXIIL,  r.  5»—  ^' f^eckttt,  J, 
^   XXX VI.,   rr.    10,    2l2^Counterclaim-'Ditcon- 


I  case  of  a  counterclaim  between  a  plaintiff  and  a 
le  where  the  defendant  by  his  counterclaim  brings 

pped  from   recovering  on  his  counterclaim  because 
1,  and  therefore  in  such  a  case  the  defendant  may 


iant  for  leave  to  file  a  memorandum  of 
in  so  far  as  it  related  to  the  defendant's 
prothonotary  be  ordered  to  set  down  the 

a  specially  endorsed  writ,  claiming 
I  and  delivered.  The  defendant  admitted 
med  for  1,0002.  damages  for  trespass  to 
3r,  etc.  The  reply  denied  the  allegations 
Ueged  that  the  chattels  mentioned  in  the 
defendant's. 

red  on  the  4th  February  1889.  No 
delivered,  and  on  the  20th  February 
to  plaintiff's  solicitor  informing  him  that 
memorandum  of  the  close  of  pleadings, 
plaintiff.  The  defendant's  solicitor  then 
J  for  leave  to  file  a  memorandum  of  the 
to  the  counterclaim,  or  that  the  protho- 
enter  the  counterclaim  for  trial.  The 
on  that  he  had  no  authority  to  do  this 
clear  days  from  the  close  of  the  pleadings, 
)unterclaim  for  trial  unless  ordered  by  a 


ed   Order  XXI.,  r.  16;   Order  XXIH., 
leton  (a) ;  Smith  v.  Peters  (6). 

{h)  L.B.  20  Eq.  511;  Jessel,  M.H.,  at  p.  513. 
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IT.L.R. 


Anderson  to  oppose — Oar  rules  are  different  to  the  English 
ones.  The  plaintiff  is  to  have  the  whole  carriage  of  the  action. 
He  cited  Order  XXXVI.,  r.  30;  Freehold  Investment  dt  Banking 
Co.  V.  Thompson  (c) ;  Reason  v.  Knight  (rf). 

a*Beckett,  J.  There  is  an  ambiguity  in  Order  XXI.,  r.  16, 
but  I  regard  that  rule  as  intended  to  include  a  case  of 
a  counterclaim  between  a  plaintiff  and  defendant  simply,  as 
well  as  a  case  where  the  defendant  by  his  counterclaim 
brings  in  a  third  party.  A  defendant  should  not  be 
stopped  from  recovering  on  his  counterclaim  simply  because  a 
plaintiff  does  not  desire  to  go  on  with  his  claim.  One  strong 
reason  for  my  arriving  at  this  conclusion  is  Order  XXXVI.,  r.  32, 
which  provides  that  where  there  is  a  counterclaim,  and  the 
plaintiff  does  not  appear  at  the  trial,  the  defendant  may  prove 
his  counterclaim  so  far  as  the  burden  of  proof  lies  on  him.  From 
this  rule  it  is  quite  clear  that  the  plaintiff  could  not,  by  failing  to 
appear  at  the  trial,  deprive  the  defendant  of  the  right  of  proving 
his  counterclaim,  and  therefore  I  do  not  think  he  ought  to  be 
allowed  to  do  so  at  an  earlier  stage.  I  do  not  think  that  by 
granting  the  application  in  the  manner  asked  for  the  plaintiff  would 
be  deprived  of  the  right  that  has  already  accrued  to  him  under  his 
claim,  admitted  as  it  is  by  the  defendant,  but  to  place  the  matter 
beyond  doubt,  I  give  defendant  leave  to  file  the  memorandum  of 
the  close  of  the  pleadings  within  four  days. 

Leave  granted. 


Solicitors  for  plaintiff :  R.  S.  Anderson  d  Son. 
Solicitor  for  defendaiit :  Levinson, 


A.  F.  M. 


(c)   6A.L.T.  126. 


(d)   8A.L.T.  22. 
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In  thb  Will  op  JAMES  HUTCHINGS. 

Practice  probate  ^JExecutors*  eommusion — "  Commission "  given    htf  will — 
Remuneration. 

A  testator  bj  his  will  appointed  two  executors  and  trustees,  and,  after  bequeathing 
eertain  pecuniary  legacies  and  his  furniture,  gave,  devised,  and  bequeathed  to  them 
hii  reddoaiy,  personal  and  real  estate  upon  trust  for  sale  and  conversion,  with  full 
diieretionarj  power  to  postpone  the  sale  and  carry  on  his  business ;  and  he  directed 
them  to  stand  possessed  of  the  proceeds  upon  trust  to  pay  or  retain  the  expenses 
inddental  to  the  preceding  trusts,  and  his  debts,  funeral  and  testamentary  expenses ; 
and,  after  payment  thereof,  to  set  apart  20,000/.  to  be  invested  and  the  income  applied 
for  the  benefit  of  his  wife.  And  he  gave  and  bequeathed  to  the  trustees  or  trustee  for 
the  time  being  (if  more  than  one  in  equal  shares)  to  be  retained  to  and  for  their  and 
Ids  own  use  and  benefit  a  commission  of  1  per  cent,  on  the  net  amount  which  should 
be  realised  from  such  sale  and  conversion  after  payment  of  his  debts,  funeral  and 
testamentary  expenses,  the  expenses  of  the  preceding  trusts,  and  the  legacies  and 
bequests  aforesaid.  And  he  directed  that  they  should  invest  the  moneys  arising 
fnvm  such  sale  and  conversion.  And  he  willed  and  directed  that  his  trustees  or 
trustee  sliould  and  might  during  the  subsistence  of  the  trusts  of  his  will  retain  for 
his  or  their  own  use  a  commission  at  the  rate  of  2\  per  cent,  upon  the  annual  rents, 
dividends,  interest  or  income  for  the  time  derivable  from  his  estate.  And  he  directed 
them  to  stand  possessed  of  the  remainder  of  the  proceeds  of  the  sale  and  conversion 
upon  trust  for  his  children  who  should  attain  twenty-one,  or,  being  females,  marry. 
Bj  a  codicil  he  appointed  a  third  trustee  and  executor,  and  gave  certain  other  legacies. 
The  three  executors  proved  the  will,  and  acted  in  the  execution  of  the  trusts.  They 
then  applied  for  liberty  to  pass  their  accounts  and  be  allowed  commission. 

Held,  that  the  two  "commissions"  given  by  the  will  were  intended  by  the 
testator  as  remuneration  to  his  executors  and  trustees  for  their  work  and  trouble  in 
executing  the  trusts  of  his  will,  and  that  the  Court  could  not  therefore  allow  them 
any  farther  commission. 


1889 
March  20. 

Hodges f  J. 


Motion  for  liberty  to  the  executors  and  trustees  of  the  will  of 
the  late  James  Hutchings  to  pass  their  accounts  and  be  allowed 
oommission. 

By  his  will,  dated  the  24th  March  1884,  the  testator,  after 
bequeathing  certain  pecuniary  legacies  and  furniture  to  his  wife, 
gave,  devised,  and  bequeathed  the  residue  of  his  personal  estate 
and  the  whole  of  his  real  estate  unto  Edward  Green  Snowden  and 
John  Pratt  upon  trust,  to  get  in,  sell  and  convert  the  same  into 
money,  with  full  discretionary  power  to  suspend  either  altogether 
or  for  such  period  as  they  should  think  expedient  the  sale,  con- 
version, or  getting  in  of  the  trust  estate  or  any  part  thereof.  And 
the  testator  willed  and  directed  that  in  the  course  of  the  getting  in 
and  conyersion  of  his  trust  estate  his  business  of  an  agricultural 


March  2\, 


Digitized  by 


Google 


HUTOBINOa. 


420  SUPREME  COUET :  VICTORIA.  [V.  L.  R. 

1889  implement  manufacturer  and  importer,  then  carried  on  by  him 

Me  under  the  style  or  firm  of  T.  Robinson  &  Co.,  and  all  the  branches 

thereof,  should  be  continued  in  a  course  of  liquidation  for  a  period 
Hodges,  J,  Qf  about  twelve  or  eighteen  months  from  the  time  of  his  decease ; 
and  as  to  the  moneys  to  arise  from  the  sale,  conversion  and  getting 
in  of  the  real  and  residuary  personal  estate,  he  directed  that  his 
trustees  should  stand  and  be  possessed  thereof  upon  trust,  in  the 
first  place  to  pay  or  retain  all  the  expenses  incidental  to  the 
execution  of  the  preceding  trusts,  and  his  debts,  funeral  and  testa- 
mentary expenses.  And  after  payment  thereof  he  directed  his 
trustees  to  set  apart  20,000J.  to  be  invested,  and  the  income  applied 
to  the  benefit  of  his  wife.  And  in  the  next  place  to  pay  certain 
pecuniary  legacies.  And  the  testator  gave  and  bequeathed  to  his 
trustees  or  trustee  for  the  time  being  (if  more  than  one  in  equal 
shares)  to  be  retained  to  and  for  their  and  his  own  use  and  benefit 
a  commission  of  1  per  centum  on  the  net  amount  which  should  be 
realised  from  such  sale,  conversion  and  getting  in  of  his  said  resi- 
duary personal  and  his  real  estate  (except  the  policy  money)  after 
payment  of  his  debts  and  funeral  and  testamentary  expenses,  and 
the  expenses  incidental  to  the  execution  of  the  preceding  trusts 
and  powers,  and  the  payment  of  the  several  legacies  and  bequests 
aforesaid.  And  the  testator  directed  that  his  trustees  should 
invest  the  net  moneys  to  arise  from  such  sale,  conversion  and 
getting  in.  And  the  testator  also  willed  and  directed  that  his 
trustees  or  trustee  should  and  might  during  the  subsistence  of  the 
trusts  of  his  will  retain  for  his  or  their  own  use  a  commission  at 
the  rate  of  21.  lOs.  per  centum  upon  the  annual  rents,  dividends, 
interest  or  income  for  the  time  derivable  from  his  estate.  And  the 
testator  willed  and  directed  that  his  trustees  or  trustee  for  the 
time  being  should  stand  and  be  possessed  of  the  whole  of  his  resi- 
duary personal  and  real  estate,  and  the  produce  of  the  sale, 
conversion,  and  getting  in  upon  trust  for  such  children  or  child 
of  his  living  at  his  decease  as  should  attain  twenty-one,  or,  being 
females,  marry. 

The  testator,  by  a  codicil  bearing  date  the  15th  May  1884, 
appointed  Orlando  Fenwick  to  be  a  trustee  and  executor  of  his 
will  with  the  other  two,  and  gave  two  further  legacies.  The 
testator  died  on  26th  May  1884,  and  probate  of  his  will  and  codicil 
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was  on  19th  Jane  1884  granted  to  the  three  executors.     The  basi-  ^889 

ness  of  the  testator  was  a  very  large  one,  with  many  agencies  in  £e 

▼arious  parts  of  the  Australian  colonies,  and  a  considerable  part  of       ^^^°^^°^' 

his  estate  consisted  of  debts  due  to  him.    The  business  was  carried      Hodges,  J, 

on  by  the  trustees  till  the  20th  January  1885,  when  it  was  sold. 

At  the  time  of  his  decease  the  real  and  personal  property  of  the 

testator  in  this  colony  was  of  the  gross  value  of  83,174Z.  19«.  4d. 

The  testator  left  a  widow  and  four  children,  the  youngest  about 

four  years  old.     The  fifteen  months'  account  was  not  filed  by  the 

execntors  till  15th  March  1889,  and  they  stated  in  their  affidavit 

that  they  were   unable,  because  of  the   extensive   business   and 

having  to  carry   it   on,   and  the    transition   state   of  afiairs  and 

intricate  accounts   which  had   to   be   gone    into   by    professional 

accountants,  who  caused  delay,  to  file  that   account  within  the 

fifteen  months. 

Topp  for  the  motion — The  testator  in  the  first  clause  clearly 
does  not  indicate  his  intention  that  his  trustees  should  not  get 
more  than  the  1  per  cent.,  which  is  only  given  on  the  net  amount 
after  payment  of  the  debts,  legacies,  bequests,  and  expenses.  He 
then  willed  and  directed  that  his  trustees  might,  during  the 
snbsistence  of  the  trusts,  retain  a  commission  at  the  rate  of  2^  per 
cent,  on  the  annual  rents  and  income.  It  is  submitted  that  the 
giving  of  these  legacies  or  commissions  is  not  to  be  taken  as  a  bar 
to  the  C!ourt  allowing  further  commission  up  to  the  limit  allowed 
by  the  Act  if  it  chooses,  but  will  be  taken  into  account  in  fixing  the 
unount  to  be  allowed:  Re  Sargood  (a).  That  case  also  shows 
that  the  non-filing  of  the  fifteen  months'  account  is  not  a  bar  to  the 
granting  of  commission.  Here  the  excuse  given  for  not  complying 
with  the  rules  is  a  good  one.  In  fact  a  gift  to  a  person  if  he 
icts  as  executor  is  not  sufBicient  to  deprive  him  of  the  usual 
commission,  unless  the  will  shows  on  its  face  a  clear  intention  that 
he  shall  receive  nothing  more :  Re  Rolfe  (6) ;  Re  Millin  (c). 

[Hodges,  J.  In  this  case  the  remuneration  given  is  called 
"commission,"  which  implies  a  remuneration  for  work  and  labour 


(a)  4  V.L.11.  (I.)i3.  (b)  5  A.J.R.  92. 

(c)  2  V.L.R.  (I.)  58,  86. 
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1889 

HUTCHIKGfl. 

Hodgeif  J, 


The  mer^  fact  that  it  is  given  as  a  remuneration  for  pains  and 
trouble  is  not  sufficient,  unless  it  is  clear  that  the  testator 
intended  the  executor  to  receive  nothing  more:  Re  Kay  {d)\ 
Re  FeUows  (e). 

[HoDOBs,  J.  The  different  wording  of  the  latter  clause  of 
the  will  points  very  strongly  to  the  testator's  intention  that  the 
conunission  given  should  be  the  whole  remuneration  for  their 
services.] 

There  are  no  negative  words  or  words  showing  that  it  was  intended 
to  be  the  only  remuneration  to  which  they  should  be  entitled.  In 
fact  the  commission  given  by  the  will  is  wholly  inadequate. 


HoDOBSy  J.  I  should  be  very  glad  if  I  could  see  my  way  in 
this  case  to  make  an  order  for  the  executors  to  be  allowed  com- 
mission on  passing  their  accounts ;  but  it  seems  to  me  that  those 
two  clauses  of  the  will,  read  together,  show  that  what  is  allowed  to 
the  executors  is  meant  to  be  the  remuneration  for  their  trouble.  I 
think  it  is  sufficiently  shown  to  be  so,  for  although  in  the  first  part 
of  the  will  it  is  given  in  the  language  of  giving  and  bequeathing, 
still  it  is  given  to  the  trustees  for  the  time  being,  if  more  than  one, 
in  equal  shares.  It  is  given  to  them  as  trustees  for  the  time  being, 
and  not  to  named  persons.  So  that  apart  altogether  from  who  were 
the  trustees  it  was  to  be  given  to  the  trustees.  Even  if  the  pro- 
vision of  this  first  part  alone  would  not  have  prevented  me  from 
granting  commission,  I  have  to  read  it  in  conjunction  with  the 
remuneration  given  to  them  in  another  part  of  the  will,  and  by  that 
part  the  deceased  wills  and  directs  that  his  trustees  should  and 
might,  during  the  subsistence  of  the  trusts,  retain  for  their  own 
use  a  commission.  That  points  to  my  mind  distinctly  to  a 
remuneration  for  work  done.  Commission  is  remuneration  or 
reward  for  work  done.  And  as  this  is  payment  for  work  done,  as 
this  is  commission  given  for  work  done,  I  do  not  feel  that  I  could 
make  an  order  for  the  payment  of  further  money  as  a  remuneration 
or  reward  for  doing  that  very  work,  the  remuneration  for  doing 
which  has  been  fixed  by  the  testator.  I  should  be  very  glad  if  I 
were  able,  for  the  remuneration  seems  to  be  extremely  small  and 


(d)  2  V.L.R.  (L)  94. 


(«)  6  V.L.R.  (I.)  82. 


Digitized  by 


Google 


YOL  XV.] 


LH  &  LIII  VICT. 


out  of  proportion  to  the  work  that  wonld  be  done  under  the  will. 
Bnt  I  oin  only  see  whether  or  not  the  testator  has  fixed  the 
amoant  which  he  was  wiUing  to  give  for  the  work,  and  whether 
they  have  undertaken  the  discharge  of  those  trusts  for  that 
remuneration. 
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Hodges,  J, 


Solicitors :  Oitlott,  Croker,  Snowden  dt  Co. 


A.  J.  A. 


In  thb  Will  op  MICHAEL  DUNNES. 

Fradiee  prohaie — Adveriisemeni   for    probate    to    three    executors — Subsequent 
rewundoHon  by  two—Seg.  Qen.  2^d  June  1873,  rule  3. 

On  an  application  for  probate  of  a  wiU,  where  the  advertiitement  of  intention  to 
applj  was  for  probate  to  the  three  ezecators  appointed  by  the  will,  and  two  of  them 
had  Mnee  duly  renonnoed,  the  Court  granted  probate  to  the  third  without  requiring 
a  fresh  adYertisement. 


1889 
April  5. 

Holroud^  J. 


Mackinnon  moved  for  probate  to  Cornelius  O'Mahony,  one  of 
the  three  executors  appointed  by  the  will  of  Michael  Dunnes, 
deceased : — The  advertisement,  published  in  accordance  with  rule  3 
of  Reg.  Gen.  23rd  June  1878,  was  of  the  intention  of  the  three 
executors,  Michael  Kelly,  Thomas  Tobin,  and  Cornelius  O'Mahony 
to  apply  for  probate.  Subsequently  to  its  publication  Kelly  and 
Tobin  renounced  and  disclaimed,  and  their  renunciation  and 
disclaimer  is  filed,  duly  verified.  It  is  submitted  that  that 
advertisement  is  a  sufficient  compliance  with  the  rule,  and  that  no 
fresh  advertisement  should  be  required. 

HoLBOVD,  J.    I  think  the  present  advertisement  is  sufficient. 

Probate  granted  as  sought. 

Solicitors :   Klingender,  Dickson  dt  Kiddle,  for  Klingender  d 

O^Mahony,  Warmambool. 

A.  J.  A. 
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1889  DAVIS  V,  DOUGALL. 

April  6,  8. 

Vendor  and  furehater — Contrcict  for  sale  of  land — Speciflc  performanoe — Condition 

Uodget,  J,  .  ^f  sale— Title— Bringing  land  under  the  "  Transfer  of  Land  Statute*'  within  six 

months— Rescission — 7\fne  of  the  essence  of  the  contract — Waiver — Costs. 

By  the  first  of  the  conditions  of  sale  attached  to  a  contract  for  the  sale  of  land, 
it  was  provided  that  the  purchase-money  should  be  lOOL  a  foot,  payable  9001.  in  cash, 
and  the  balance,  without  interest,  on  acceptance  of  title  within  fourteen  days ;  but 
failing  the  acceptance  of  title  within  that  time,  then  such  balance  should  be  payable 
within  two  days  of  production  of  certificate  of  title,  clear  of  encumbrances,  in  tbe 
vendor's  name.  The  second  condition  provided  that  the  vendor  should  have  the 
right  to  bring  the  land  under  the  Transfer  of  Land  Statute,  and  if  the  purchaser 
should  not  accept  title  within  fourteen  days,  the  vendor  should  forthwith  lodge  an 
application  under  the  Act,  and  use  his  best  endeavours  and  make  all  payments 
necessary  to  bring  the  title  under  the  Act  within  six  months  from  the  date  thereof. 
By  the  third  condition  it  was  provided  that  if  the  vendor  fuled  to  procure  a 
certificate  of  title  under  the  Act  within  six  months  from  the  day  of  sale,  the 
purchaser  should  be  at  liberty  to  reject  the  title,  and  thereupon  his  deposit  should 
be  returned  to  him.  The  contract  was  dated  5th  June  1888 ;  requisitions  on  title 
were  made  on  16th  June  1888,  and  answers  thereto  sent  in  on  28th  June.  The 
purchaser,  not  beyig  satisfied  with  the  answers,  refused  to  accept  the  title,  and 
required  that  tbe  land  should  be  brought  under  the  Act  by  the  vendor.  Negotiations 
were  then  entered  into  between  the  parties  to  complete  the  matter  without  bringing 
the  land  under  the  Act,  but  they  eventuHlly  fell  through  on  the  20th  July,  and  the 
purchaser  then  applied  to  bring  the  land  under  the  Act.  On  the  5th  December,  the 
day  the  six  months  expired,  the  application  was  approved  of  by  the  Examiner  of 
Titles,  and  on  the  same  day  the  Commissioner  of  Titles  assented  to  the  application, 
and  the  purchaser  was  informed* of  this,  but  the  certificate  of  title  was  not  issued 
till  the  20th  December.  Meanwhile  the  purchaser  rescinded  the  contract  on  the 
ground  that  a  certificate  of  title  in  the  name  of  the  vendor  had  not  been  produced 
within  six  months  from  the  day  of  sale,  whereupon  the  vendor  brought  an  action 
for  specific  performance  of  the  contract. 

Jleld,  that  time  was  of  the  essence  of  the  contract  in  respect  of  the  third 
condition,  and  that  it  was  the  duty  of  the  vendor,  immediately  on  the  purchaser's 
refusal  to  accept  the  title,  to  take  steps  to  get  a  certificate  of  title  as  soon  as  he 
could,  and  that  the  fact  of  negotiations  having  been  entered  into  to  dispense  with  the 
necessity  of  bringing  the  land  under  the  Act  did  not  amount  to  a  waiver  of  tbe 
purchaser's  right  to  insist  on  time  being  of  the  essence  of  the  contract  in  regard  to 
the  six  months,  but  that  the  defendant  was  not  entitled  to  costs,  as  the  land  had 
been  practically  brought  under  the  Act,  and  he  could  have  dealt  with  it  as  if  he  had 
the  title  in  his  own  hands. 


/ 


.7'  In  order  that  an  act  may  be  a  waiver  of  a  condition  of  sale,  it  must  be 


inconsistent  with  the  idea  that  the  party  is  still  going  to  rely  on  the  condition. 

Action  by  George  Davis  against  James  Dougall  for  specific  per- 
formancie  of  a  contract,  by  which  the  defendant  agreed  to  purchase 
from  the  plaintiflf  land  having  81  feet  frontage  to  Spencer  Street  by 
a  depth  of  88  feet  to  a  right-of-way,  at  the  price  of  1001,  per  foot. 
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The  coniaraot  of  sale  was  in  writing,  and  to  it  were  attached  con-  I8b9 

ditions  of  sale.     The  first  of  these  conditions  was  as  follows : —  Davis 

"  1.  The  purchase-money  for  the  whole  property  shall  be  the  8nm  of  100^.  per        Dougall. 

fuot,  payable  dOOl.  cash  on  the  signing  hereof,  and  the  balance  without  interest  on  

tcoeptahce  of  title  within  fourteen  d<iys,  but  failing  the  acceptance  by  the  purchaser        Hodget^  J, 
of  the  vendor's  title  within  the  time  named,  then  such  balance  shall  be  payable 
within  two  days  of  production  of  certificate  of  title,  clear  of  encumbrances^  in  the 
Tender's  name," 

The  second  condition  was : — 

'*2.  The  vendor  shall  have  the  right  to  bring  the  title  to  the  property  under  the 
Traufer  of  Land  Statute ,  and  if  the  purchaser  shall  not  accept  title  within  fourteen 
days,  the  vendor  shall  forthwith  lodge  an  application  under  the  Traiufer  of  Land 
Staiuffj  and  nse  his  best  endeavours  and  make  all  payments  necessary  to  bring  the 
title  under  the  Trantfer  of  Land  Statute  within  six  months  from  the  date  hereof." 

The  third  condition  was : — 

"  3.  If  the  vendor  fail  to  procure  a  certificate  of  title  under  the  said  Statute 
within  six  months  irom  the  day  of  sale,  the  purchaser  shall  be  at  liberty  to  reject  the 
title,  and  thereupon  his  deposit  of  300^.  shall  be  returned  to  him." 

The  contract  was  made  on  the  5th  June  1888.  On  the  16th 
June  1888  the  defendant's  solicitors  sent  to  the  plaintiff's  solicitors 
requisitions  on  the  title.  The  answers  to  the  requisitions  were 
made  on  the  28th  June.  The  defendant's  solicitors  did  not 
consider  these  answers  satisfactory,  and  required  that  the  land 
should  be  brought  under  the  Transfer  of  Land  Statute,  Nego- 
tiations were  then  entered  into  between  the  parties  to  complete 
the  matter  without  bringing  the  land  under  the  Statute,  but  owing 
to  a  misunderstanding  these  fell  through  on  the  20th  July,  and 
the  plaintiff  then  took  steps  to  bring  the  land  under  the  Transfer 
of  Land  Statute,  The  certificate  of  title  was  not,  however,  issued 
till  the  20th  December.  In  the  meantime,  as  the  certificate  of 
title  had  not  been  procured,  the  defendant's  solicitors  wrote  to 
plaintiff's  solicitors  informing  them  that  as  the  certificate  had  not 
been  procured  within  the  six  months  allowed  by  the  contract,  the 
defendant  rejected  the  title  and  claimed  the  return  of  the  deposit 
and  interest.  There  had  been  a  conversation  on  the  6tli  December 
between  a  clerk  of  the  plaintiff's  solicitors  and  a  clerk  of  the 
defendant's  solicitors  as  to  when  the  title  would  be  ready.  All  the 
preliminaries  for  obtaining  the  certificate  of  title  had  then  been 
complied  with  by  the  plaintiff,  the  Examiner  of  Titles  had  approved 
of  the  application  on  that  day,  and  on  the  same  day  the  Commissioner 
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of  Titles  assented  to  the  application,  bat  the  certificate  was  not 
issued  till  the  20th  December.  This  action  was  now  broaght 
for  specific  performance  of  the  contract.  The  defendant  contended 
that  the  plaintiff  was  not  entitled  to  have  the  contract  carried  oat,  and 
made  a  counterclaim  for  the  return  of  the  800t.  deposit  and  interest. 

Neighbour  for  the  plaintiff. 

WeigaU  and  Hayes  for  the  defendant. 

Neighbour  opened  the  plaintiff's  case — Bj  the  conditions  of 
sale,  if  the  purchaser  was  not  satisfied  with  the  vendor's  title,  the 
latter  might  bring  the  land  under  the  Transfer  of  Land  Statute, 
and  within  two  days  after  acceptance  of  title,  the  purchaser 
was  to  pay  the  balance  of  the  purchase-money.  The  defendant 
contends  that,  under  the  conditions,  if  he  did  not  accept  the 
vendor's  title  within  fourteen  days,  the  vendor  had  "  forthwith"  to 
bring  the  land  under  the  Transfer  of  Land  Statute,  and  that  he 
did  not  forthwith  proceed  to  do  so  in  this  case.  No  doubt  that  is 
so,  but  the  reason  of  it  was  that  negotiations  had  been  entered  into 
between  the  parties  with  the  object  of  arriving  at  a  settlement 
without  the  necessity  of  bringing  the  land  under  the  Act,  and  were 
continued  for  some  time  after  the  purchaser  required  the  vendor  to 
bring  the  land  under  the  Act.  After  they  ultimately  fell  throngh 
on  the  20th  July  the  vendor  used  all  reasonable  despatch  in  bring- 
ing the  land  under  the  Statute ;  but,  owing  to  the  length  of  time 
necessary  to  get  the  application  through  the  Titles  Office,  and  the 
amount  of  time  that  had  been  lo'st  by  the  negotiations  having  been 
entered  into  between  the  parties,  the  vendor  was  unable  within 
the  six  months  to  bring  the  land  under  the  Statute.  His  applica- 
tion was  however  practically  granted  within  that  time,  although  no 
certificate  had  been  issued.  Under  these  circumstances  the  ques- 
tion will  arise  whether  the  defendant  has  not  waived  the  right  to 
treat  the  six  months  within  which  the  certificate  was  to  be  obtained 
as  of  the  essence  of  the  contract. 

WeigaU — The  question  of  waiver  is  not  pleaded,  and  we  there- 
fore object  to  its  being  gone  into. 
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Neighhour — Then  I  ask  for  an  amendment  of  the  plaintiff's  i®^ 

statement  of  claim  by  alleging  waiver.  Datis 

0. 
DOVOALL. 

HoDOBs,  J.     What  have    you    to    say    to    this    application  


Mr.  Weigall  ? 

WeigaU — All  the  facts  were  within  the  plaintiff's  knowledge, 
and  he  started  his  case,  entirely  basing  it  on  his  alleged  performance 
of  all  conditions  precedent.  We  go  to  trial  upon  that,  and  it  is 
sabmitted  that  at  this  stage  of  the  case  it  is  too  late  now  to  ask  for 
an  amendment  in  order  to  make  an  entirely  new  case  by  alleging 
that  it  was  not  necessary  that  the  conditions  precedent  should  be 
performed,  or  that  the  performance  of  the  unperformed  conditions 
was  waived  :  White  v.  The  Derwent  and  Tamar  Fire  and  Marine 
Assurance  Co.  (a). 

[Hodges,  J*  I  was  in  that  case,  and  it  was  held  that  there  it 
was  a  departure.  In  this  case  I  do  not  think  it  would  be  a 
departure.  I  think  the  amendment  ought  to  be  allowed.  Of 
course,  if  the  defendant  is  not  ready  to  go  on,  the  case  will  have  to 
be  adjourned.] 

It  will  be  necessary  to  plead  to  the  amended  statement  of  claim. 

HoDOES,  J.  Well,  I  will  allow  the  amendment  and  adjourn 
the  case,  the  plaintiff  to  pay  the  costs  of  the  day. 


Bodies,  J. 


The  statement  of  claim  having  been  so  amended,  and  the 
defence  denying  the  alleged  waiver,  the  case  again  came  on. 

Neighbour — The  negotiations  entered  into  between  the  parties 
were  such  as  to  lead  the  vendor  to  think  that  he  was  not  at  present 
required  to  bring  the  land  under  the  Statute,  and  it  is  submitted 
that  they  amounted  to  a  waiver  by  the  defendant  of  his  right  to 
insist  upon  that  being  done  within  the  six  months.  As  a  matter 
of  fact  the  Examiner  of  Titles  had,  by  the  5  th  December,  approved 
of  the  defendant's  application  to  bring  the  land  under  the  Act,  and 
on  the  same  day  the  Commissioner  of  Titles  assented  to  it,  although 
it  was  not  till  the  20th  December  that  the  certificate  of  title  was 
actually  issued. 

(a)  10  A.L.T.  146. 
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188ft  [Hodges,  J.     The  contract  says  that  the  vendor  shall  * '  procure '' 

Davis         ft  certificate  of  title  within   six  months.     Can  it  be  said  to  be 
DouoALL.       "  procured  *'  if  not  actually  in  existence.] 

The  thing  was  substantially  done  when  the  Comoiissioner 
assented  to  it — the  rest  was  merely  formal.  It  is  submitted  that 
apart  from  the  question  of  waiver  that  is  a  compliance  with  the 
contract.  If  the  whole  of  the  conditions  be  read  together  it 
will  be  seen  that  the  parties  did  not  intend  that  a  sharp  and 
well-defined  line  should  be  drawn  at  six  months.  The  second 
condition  says  that  the  vendor  shall  "forthwith"  lodge  an 
application  to  bring  the  land  under  the  Act,  and  "  use  bis  best 
endeavours''  to  get  a  certificate  of  title,  and  then  goes  on 
to  say  if  he  fails  to  get  a  certificate  within  six  months  the 
purchaser  may  rescind  the  contract.  It  is  submitted  that  that 
does  not  make  the  six  months  of  the  essence  of  the  contract,  that 
it  would  not  have  been  sufficient  to  entitle  the  purchaser  to  rescind 
if  the  vendor  was  a  single  day  or  even  a  single  hour  late.  And 
even  if  it  did,  the  vendor  was  entitled  to  a  notice  before  the 
expiration  of  the  six  months  that  the  purchaser  would  rescind  if 
the  certificate  was  not  procured  before  that  time.  I  shall  prove 
that  the  plaintiff,  after  the  falling  through  of  negotiations  between 
the  parties,  used  his  best  endeavours  to  procure  a  certificate  within 
the  six  months. 


Evidence  for  the  plaintiff  was  then  called,  and  the  plaintiff's 
case  was  closed* 


Weigall  for  the  defendant  then  submitted  that  the  plaintiff  had 
made  no  case,  and  that  the  defendant  was  entitled  to  judgment. 
It  is  submitted  that  time  is  of  the  essence  of  the  contract.  The 
parties  clearly  intended  that  it  should  be  so,  for,  in  addition  to 
fixing  a  particular  time,  they  provide  that,  if,  at  that  particaUr 
time,  a  certificate  of  title  has  not  been  procured,  the  purchaser 
may  rescind. 

[Hodges,  J.  Mr.  Neighbour  has  proved  the  facts  he  opened. 
I  was  waiting  at  the  close  of  his  opening  expecting  you  to  ask  for 
a  direction.] 
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There  could  be  no  waiver  before  the  time  bad  expired.  1880 

[HoDOBS,  J.     So  I  should  have  thought,  but  you  do  not  plead         davii 
that  in  your  amended  pleading,  and  the  rules  require  that  a  matter       douqall. 
of  law  should  be  pleaded.     The  plaintiff  alleges  that  the^ defendant 
did  80  and  so,  and  that  that  was  a  waiver,  and  the  defendant  only 
denies  that  he  did  so,  and  does  not  say  that,  even  if  he  did  do  it, 
it  was  no  waiver.] 

It  is  wrongly  called  a  waiver.  The  plaintiff  states  the  facts 
which  show  it  is  only  a  question  of  extended  time  which  he  relies 
upon.  It  is  submitted  that  the  defendant  is  not  called  upon  to 
go  into  evidence,  but  is  entitled  to  judgment  for  a  return  of 
the  3001.  deposit  and  interest  at  six  per  cent,  per  annum  for  all 
the  tune  the  plaintiff  had  it,  or,  at  all  events,  after  the  title  was 
rejected. 

[Hodges,  J.  What  authority  have  you  for  claiming  interest  ? 
A  common  money  debt  does  not  carry  interest.  The  only  way  in 
which  you  can  claim  it  is  as  damages  for  breach  of  contract.] 

This  is  a  breach  of  contract,  and  the  defendant  is  therefore 
entitled  to  interest  :  Weston  v.  Savage  (b)  ;  Lord  Anson  v. 
Hodges  (c). 

[Hodges,  J.     In  the  latter  case  the  vendor  undertook  to  give 
the  title  and  did  not  do  so.     Here  he  has  the  title,  and  wishes  to  . 
giTe  it.] 

At  all  events  the  defendant  is  entitled  to  a  return  of  the 
deposit  and  costs  of  action.  , 

Neighbour  for  the  plaintiff — If  the  parties  had  agreed  after 
entering  into  the  contract  that  the  vendor  need  not  proceed  to 
bring  the  land  under  the  Act  within  the  six  months,  it  could  not  be 
said  that  that  did  not  amount  to  a  waiver  of  the  right  to  consider 
time  of  the  essence  of  the  contract,  and  that  it  is  submitted  is  what 
in  effect  was  done  in  this  case ;  the  negotiations  show,  at  all  events, 
an  implied  agreement  to  that  effect. 

[Hodges,  J.  Waiving  notice  of  dishonour  of  a  bill  of  exchange 
must  take  place  after  the  notice  of  dishonour.  Before  the  notice 
of  dishonour  you  can,   however,   give  an  extended  time.      The 

(ft)  10  Ch.  D.  736.  (o)  5  Sixa.  227. 

V.Ii.B.,VolXV.  2E 
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1889  object  of  the  negotiations  here  was  simply  to  settle  up  the  matter, 

Dat»         though  incidentally  to  that,  if  the  parties  had  agreed,  was  the 

DoveiLL.      abandonment  of  the  bringing  of  the  land  under  the  Statute,  but 

how  does  that  make  it  a  waiver  of  your  duty  to  get  the  title 

within  six  months  ?] 

If,  as  in  this  case,  a  vendor  enter  into  negotiations  which 
produce  delay  with  regard  to  a  matter  which  a  purchaser  has 
undertaken  to  do  by  a  certain  time,  it  amounts,  if  not  to  a  waiver,  to 
an  extension  of  the  time  within  which  the  act  is  to  be  done ;  and, 
as  the  facts  are  set  out  in  the  statement  of  claim,  I  am  entitled  to 
regard  it  as  raising  that  point. 

[HoBGEs,  J.  Can  you  show  me  any  authority  that  where  a 
party  has  by  contract  in  writing  undertaken  to  do  a  certain  act  by 
a  particular  day,  he  can  by  verbal  agreement  with  the  other 
contracting  party  vary  that  contract  by  dispensing  with  the  doing 
of  that  act  or  by  extending  the  time  within  which  it  is  to 
be  done  ?] 

Yes ;  the  conduct  of  parties  before  completion  may  amount  to 
a  waiver :  Hipwell  v.  Knight  (d) ;  so,  too,  waiver  of  time  for 
delivering  an  abstract  of  title  may  amount  to  a  waiver  of  the  time 
fixed  for  completion :  1  Dart.  V.  d  P.  (6th  ed.),  490-1.  It  is 
submitted  that  the  condition  means  that  if  within  fourteen  days 
the  purchaser  shall  have  refused  to  accept  title — shall  have 
inspected  title  and  made  requisitions  thereon  and  on  the  answers  to 
those  requisitions  being  made  has  elected  not  to  accept  title — ^then 
the  purchaser  shall  proceed  "  forthwith  "  to  lodge  an  application  to 
bring  the  land  under  the  Statute.  The  time  for  lodging  the 
application  to  bring  the  land  under  the  Statute  has  therefore  been 
waived,  and  it  is  submitted  that  the  purchaser  is  entitled  to  six 
months  to  do  so  from  20th  July  :  Barclay  v.  Messenger  (<?).  Time 
is  not  of  the  essence  of  the  contract,  and  a  reasonable  time  and 
notice  must  be  allowed  :  Parkin  v.  Thorold  (/)  ;  Perry  v. 
Sherlock  (g). 

[Hodges,  J.  I  do  not  see  what  the  vendor  has  done  incon- 
sistent with  his  claiming  that  the  certificate  of  title  should  be 
procured  within  six  months.] 

(d)  4  L.J.  (N.S.)  Exch.  in  Eq.  52.  (f)  16  Be*v.  59. 

(e)  43  L.J.  Ch.  440.  (^)   14  V.L.R.  492. 
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The  agreement  was  that  there  should  be  fourteen  days  for  inspee-  i^^ 

tioQ  of  title,  requisitioning,  and  so  on,  and  a  further  period  of  six         P^rif 
months  for  procuring  the  certificate.     The  vendor  has  by  entering      ]>qxj^',^jx, 
into  negotiations  extended  the  fourteen  days,  and  thereby  it  is  sub- 
mitted correspondingly  extended  the  time  for  bringing  the  land 
mider  the  Act :  if  not,  the  purchaser  has  not  six  months  to  procure 
the  certificate,  and  both  parties  regarded  that  as  a  reasonable  time. 

WeigaUf  in  reply,  was  only  called  upon  on  the  question  of 
costs. 

[HoDOBS,  J.  On  the  5th  December  the  certificate  was  practically 
ready,  and  the  contract  would  have  been  completed  had  it  not  been 
for  the  breaking-up  of  the  land  market.  It  is  a  case  of  a  person 
baring  no  merits  availing  himself  of  a  legal  right.] 

He  has  taken  that  legal  point  throughout :  the  plaintiff  knew 
from  the  outset  he  had  to  meet  it,  and  still  chose  to  fight  it.  The 
defi^dant  has  succeeded  upon  it  on  a  nonsuit  application. 

HoDOES,  J.  If  you  wish  to  give  evidence  bearing  on  the 
qnetion  of  costs  I  will  hear  it. 

Evidence  for  the  defendant  on  this  point  was  then  called. 

Weigall  then  summed  up  on  the  question  of  costs. 

Neighbour^  in  reply  on  the  question  of  costs,  was  not  called 
upon. 

Hodges,  J.  In  this  case  the  plaintiff  seeks  specific  performance  April  s. 
of  an  agreement,  dated  the  6th  June  1888,  by  which  the  plaintiff 
sold  to  the  defendant,  and  the  defendant  bought  from  the  plaintiff, 
certain  land.  According  to  a  condition  of  the  sale,  described  as  the 
third  condition,  it  is  provided  that  if  the  vendor  fails  to  procure  a 
certificate  of  title  under  the  Transfer  of  Land  Statute  within  six 
months  from  the  day  of  sale,  the  purchaser  shall  be  at  liberty  to 
reject  the  title,  and  thereupon  his  deposit  of  800Z.  shall  be  returned 
to  him.  After  the  contract  had  been  made  the  parties  were  under 
the  first  condition  endeavouring  to  see  whether  or  not  the  matter 

2E2 
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1889  could  be  closed  without  reference  to  the  Office  of  Titles  and  obtaining 

Dayis  &  certificate  of  title..  The  defendant  •ultimately  refused  to  accept 
DovoALL.  *^®  *^*^®'  A-f*^"*  ^®  ^^  8^  refused  negotiations  were  still  continued 
on  another  basis  until  20th  July  1888,  when  they  were  finally 
concluded.  The  first  condition  provided  that  if  the  purchaser  failed 
to  accept  the  vendor*  s  title  within  fourteen  days  the  balance  of 
purchase-money  should  be  payable  within  two  days  of  production 
of  a  certificate  of  title  clear  of  encumbrances  in  the  vendor's 
name. 

The  plaintiff  puts  his  case  in  three  ways.  First,  that  time 
under  the  third  condition  was  not  of  the  essence  of  the  contract; 
secondly,  that  even  if  time  were  of  the  essence  of  the  contract 
under  the  third  condition,  it  was  waived  by  the  conduct  of  the 
defendant,  and  that  the  conduct  of  the  defendant  was  such 
as  to  make  it  impossible  for  the  plaintiff  to  get  a  certificate  of 
title  within  the  six  months ;  and  thirdly,  that  the  defendant  by 
his  conduct  did  not  leave  the  plaintiff  a  reasonable  time  to  get  the 
certificate  of  title  within  six  months.  In  my  opinion,  time  is 
under  the  third  condition — I  say  nothing  about  the  others — of  the 
essence  of  the  contract.  The  first  condition  provides  that  one  party 
is  to  accept  the  title  within  fourteen  days,  and  if  it  is  not  accepted 
in  that  time  then  the  vendor  shall  have  the  right  to  bring  the  land 
under  the  operation  of  the  Transfer  of  Land  Statute^  and  he  is  to  do 
it  immediately  on  the  expiration  of  the  fourteen  days.  I  think  that 
shows  that  it  was  the  duty  of  the  vendor  to  take  steps  immediately 
on  the  refusal  to  accept  title  to  get  a  certificate  of  title  as  soon  as 
he  could ;  and  the  defendant  was  to  pay  the  purchase-money  within 
two  days  after  production  of  the  certificate.  And  then  under  the 
third  condition — I  take  it  that  is  what  it  means — the  time  for  pro- 
curing the  certificate  of  title  was  not  to  exceed  six  months,  and  if 
it  did  the  defendant  could  rescind.  I  take  it  that  that  makes  time 
of  the  essence  of  the  contract  on  the  authority  of  Hipwell  v. 
Knight  (h),  and  Barclay  v.  Messenger  (t).  That  being  so,  the 
plaintiff  cannot  succeed  in  enforcing  specific  performance  of  the 
contract  unless  he  can  show  that  the  condition  has  been  waived. 
There  is  no  evidence  sufficient  to  satisfy  me  that  the  condition 
has  been  waived.     In  my  opinion,  an  act  to  amount  to  a  waiver 

(A)  4  L. J.  (N.S.)  Exch.  in  Eq.  52.  (t)  43  L.J.  Ch.  449. 
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mast  be  one  which  is  inconsistent  with  the  idea  that  the  party 
is  still  going  to  rely  on  the  condition.  If  his  act  is  consistent 
with  his  still  relying  on  the  condition,  it  is  not  a  waiver. 
If  it  is  inconsistent  with  his  relying  on  the  condition,  it  may 
be  a  waiver.  I  cannot  see  on  the  evidence  in  this  case  that  these' 
negotiations  extending  up  to  the  20th  July  are  inconsistent  with 
the  defendant,  when  the  six  months  expired,  insisting  on  his  right 
to  reject  the  title,  and  claim  back  the  money  paid,  and  on  the  time 
fixed  by  this  third  condition  as  being  of  the  essence  of  the  contract. 
There  is  no  evidence  that  the  defendant  did  not  intend  to  rely  on 
thQ  condition  that  the  certificate  of  title  was  to  be  procured  in  six 
months,  or  that  the  defendant  had  done  anything  to  make  it  impos- 
sible for  the  plaintiff  to  procure  the  certificate  in  the  six  months, 
or  that  he  was  not  left  a  reasonable  time  in  which  to  procure  it. 
It  certainly  was  not  impossible,  and  it  seems  to  me  he  was  left  a 
reasonable  time  within  which  to  do  it.  It  was  put  for  the  plaintiff 
that  the  certificate  was  procured,  as  the  title  had  been  accepted  by 
the  Titles  Office ;  but  I  take  it  that  to  be  "  procured  '*  it  must  be 
in  existence.  Therefore,  on  those  grounds  I  think  the  plaintiff 
&ils,  and  that  the  defendant  was  justified  in  rescinding  the  con- 
tract and  claiming  the  return  of  .the  deposit,  as  he  did  by  letter  of 
18th  December.  The  judgment  will  therefore  be  against  the 
plaintiff  on  the  claim,  and  for  the  defendant  on  the  counterclaim 
for  BOOI.  and  interest  at  6  per  cent,  from  the  18th  December. 

The  only  remaining  question  is  that  of  costs.  I  shall  give  no 
costs  to  either  party  on  this  ground ;  that  there  certainly  were  nego- 
tiations which  might  have  terminated  without  any  application  to  bring 
the.  land  tinder  the  Transfer  of  Land  Statute.  These  negotiations 
went  on  up  to  the  2nd  July — considerably  beyond  the  fourteen  days 
mentioned  in  the  contract,  but  were  then  finally  settled  by  one 
telling  the  other  to  bring  the  land  under  the  Act.  The  application 
was  ready  and  substantially  completed  within  the  time  required  by 
the  contract.  I  have  not  the  slightest  doubt  that  if  the  defendant 
had  wanted  the  land,  and  if  the  circumstances  had  continued  in 
December  as  they  were  when  the  contract  was  made,  there  would 
have  been  no  difficulty  whatever,  because  undoubtedly  the  defen- 
dant could  have  dealt  with  the  land  on  the  6th  December  pretty 
mach  as  if  he  had  the  title  in  his  own  hands,  for  although  there 
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may  be  possibilities,  we  have  to  deal  with  things  likely  to  occnr  in 
actnal  life.  I  can  see  no  reason  for  a  person  in  the  defendant's  position 
not  dealing  with  this  land  on  the  6th  December  as  if  the  certificate 
had  been  issned ;  and,  although  he  was  acting  within  his  strict  legal 
rights  in  getting  out  of  the  contract,  I  do  not  think  I  am  therefore 
bound  to'  give  him  his  costs;  and  although  counsel  may  have  advised 
that  he  has  a  legal  right,  it  does  not  follow  that  in  eveiy  case 
because  a  person  has  a  legal  right  to  do  a  thing  he  will  get  the 
costs  of  litigating  it.  There  are  at  the  present  time  an  enormous 
number  of  cases  of  persons  who,  having  made  contracts,  are  endea- 
vouring to  get  out  of  them  on  their  strict  legal  rights,  and  although 
they  may  succeed  in  enforcing  those  strict  legal  rights,  I  do  not 
think  they  are  entitled  to  the  consideration  of  the  Court. 


Judgment  far  the  defendant  on  the  claim  toithovA 
costs,  and  for  the  defendant  on  the  counter- 
claim for  800L  and  interest  from  18th 
December,  at  six  per  cent,  per  annum, 
without  costs. 

Solicitors  for  plaintiff :  Pentland,  Roberts  <t  Thompson. 
Solicitors  for  defendant :  Duffett  d  Brown. 

A.  J.  A. 


1889 
April  4,  so. 

Holroydf  J. 


Rb  WALTER  PENQLASE. 

"Insoheney  Siaiut0  1871"  (No,  879),  m.  81,  39,  ^—In»oU>€ney  Smlu,  Ut  JmIji 
1884,  r.  8 — LapHnjf  of  order  nisi — Order  to  revive — Conientt^Jwriedieium^ 
fTani  of  form  or  defect — Amendment, 

An  order  win  obtained  under  see.  49  of  the  "Ineolveney  Statute  1871 "  (No.  879), 
to  reyive  an  order  niti  for  the  sequestration  of  a  respondent's  estate  must,  npon  its 
fiEice,  disclose  jurisdiction.  Where,  therefore,  such  an  order  niti  did  not  show  that 
the  respondent  was  indebted  to  the  petitioner  before  the  order  nisi  was  obtained,  or 
at  all,  it  was  discharged.  Such  a  defect  could  not  be  amended  under  see.  31  of  the 
Statute. 

5miU«,  the  omissions  which  can  be  supplied  under  sec.  81  of  the  **  Intolvenejf 
Statute  1871"  (No.  879),  are  omistions  of  words  accidentally  dropped  out  of  a 
paragraph,  and  not  of  statements  essential  to  show  jurisdiction. 

Order  nisi  for  the  sequestration  of  the  estate  of  Walter 
Penglase  on  the  petition  of  the  London  Chartered  Bank  of 
Australia. 
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An  order  nisi  for  the  sequestration  of  Penglase's  estate 
taken  out  by  one  Michael  Grawcour  on  the  20th  February  1889 
was  allowed  to  lapse,  being  struck  out  for  non-appearance  on  7th 
March  1889.  A  petition  for  revival  of  the  order  nisi  under  sec.  49 
of  the  "  Insolvency  Statute  1871  *'  (No.  879)  by  the  London 
Chartered  Bank,  dated  the  22nd  March,  was  thereupon  presented, 
which  recited  the  previous  petition,  the  order  nisi  and  the  lapsing 
of  such  order,  and  that  the  debt  which  formed  the  basis  of  the 
petition  had  been  incurred  prior  to  the  date  of  such  order  nisi,  but 
the  judgment  obtained  for  such  debt  was  dated  the  day  after  such 
order  nisi»  The  petition  was  signed  '' London  Chartered  Bank 
of  Australia  by  its  attorney  Charles  Guthrie.'*  The  affidavit 
verifying  the  petition  was  made  by  Charles  Guthrie,  and  was  as 
foUows : — 

**!.  I  am  inspector  and  general  manager  of  the  London  Chartered  Bank  of 
Australia. 

"  2.  The  London  Chartered  Bank  is  the  petitioner  in  this  matter. 

"3.  Soch  statements  in  the  petition  as  relate  to  my  own  acts  are  tme,  and  snoh 
of  the  said  statements  as  reUte  to  the  acts  of  any  other  person  or  persons  I  helieve 
to  be  true. 

"4^  An  office  copy  of  the  judgment  obtained  herein  is  now  produced  and  shown 
tome." 

Upon  this  petition  and  affidavit  an  order  to  revive  was  made  as 
follows : — 

"  Upon  hearing  counsel  for  the  London  Chartered  Bank  of  Australia,  and  upon 
reading  the  petition  of  the  said  London  Chartered  Bank  of  Australia,  dated  the 
22ad  day  of  March  1889,  and  the  affidavit  of  Charles  Quthrie,  sworn  the  said  22nd  day 
of  March  1889,  verifying  the  said  petition  and  the  exhibit  thereto  annexed,  it  is 
ordered  that  the  order  nin,  dated  the  20th  day  of  February  1889,  made  upon  the 
petition  of  Michael  Crawcour,  of  Williamstown,  in  the  Colony  of  Victoria,  outfitter, 
whereby  the  estate  of  Walter  Penglase  was  placed  under  sequestration  in  the  hands 
<tf  Samuel  Henry  Cohen,  Esquire,  one  of  the  assignees  of  insolvent  estates,  until  the 
ssid  order  should  be  made  absolute  or  be  discharged  as  mentioned  in  and  provided 
by  the  'InsolveHcy  Statute  1871,^  be,  and  the  same  is.  hereby  revived,  and  that  the 
•aid  sequestration  be  proceeded  in  as  if  it  had  been  originally  obtained  on  the  said 
petition  of  the  said  London  Chartered  Bank  of  Australia,  etc." 

No  notice  of  objections  was  filed  by  the  respondent. 

Higgins  for  the  petitioner  moved  the  order  absolute. 

Goldsmith  for  the  respondent  took  certain  objections  appearing 
on  the  &C6  of  the  proceedings — A  petition  for  sequestration  must 
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1880  be  verified  paragraph  by  paragraph,  and  a  petition  for  revival  of  an 

Me  order  nisi  stands  in  the  same  position.     In  this  case  there  is  no 

proper  affidavit  verifying  a  single  paragraph  of  the  petition.  What 
EoJrojfd,  J.  jn  fact  has  been  done  is  to  use  the  form  of  four  days'  affidavit  given 
in  the  7th  Schedule,  Form  No.  2,  of  "  The  Companies  Statute 
1864"  (No.  190).  The  inspector  and  general  manager  of  the 
bank  says  that  such  statements  in  the  petition  as  relate  to  his  own 
acts  are  true :  there  is  no  statement  in  the  petition  that  relates  to 
his  own  acts;  and  he  says  such  statements  as  relate  to  other 
persons*  acts  he  believes  to  be  true,  which  is  not  a  statement  on 
which  perjury  could  be  assigned.  The  verifying  affidavit  required 
under  **  The  Companies  Statute  1864  "  is  altogether  inadequate 
under  the  Insolvency  Statute,  because  under  sees.  39  and  49  the 
petition  has  to  be  proved  to  the  satisfaction  of  the  judge.  The  rule 
providing  for  the  verification  of  a  petition  for  sequestration  is 
contained  in  r.  3  of  the  rules  of  1st  July  1884  (a),  repeating 
the  former  rule  of  2nd  August  1871,  r.  1  (ft),  and  shows  that 
the  verifying  affidavit  may  be  made  by  the  duly  authorised 
agent  of  a  creditor.  So  too  sec.  22  of  the  Act  provides  that 
the  duly  authorised  agent  of  a  corporation  which  is  a  creditor 
may  do  all  acts  required  to  be  done  by  a  creditor.  But  in  this 
case  there  is  nothing  to  show  that  Mr.  Guthrie  is  the  duly 
authorised  agent ;  he  does  not  say  he  is,  and  he  does  not  produce 
his  power  of  attorney.  The  order  does  not  disclose  jurisdiction 
upon  its  face,  and,  as  it  is  made  under  the  particular  provisions  of  a 
statute,  it  should  do  so.  It  does  not  recite  a  petitioning  creditor's 
debt,  or  that  the  debt  is  now  owing,  or  that  the  judge  is  satisfied. 

[HoLROYD,  J.  Would  not  everything  appear  from  the  original 
brder  nisi  referred  to  therein  ?] 

Sec.  49,  as  to  reviving  orders  nisi,  uses  precisely  the  same 
language  as  sec.  39  as  to  original  orders  nisi,  and  requires  proof  to 
the  satisfaction  of  the  judge.  An  order  nisi  which  does  not  state 
the  proof  to  the  satisfaction  of  the  judge  of  the  materials  required 
by  the  section  is  bad:  Re  Cooper  (c);  and  it  is  submitted  that 
an  order  for  revival  of  an  order  nisi  would  be  bad  for  the  same 
reason. 

(a)  Gowrnment  Gaeette  1884,  p.  2004. 
(h)  Bvffy  4-  Higgi»»  on  the  Intolvencff  Siatutee,  p.  203.  (<?)  2  V.L.R.  (I.)  82. 
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Higgim  for  the  petitioner  contra — It  is  for  the  jndge   who  1889 

makes  the  order  reyiving  the  petition  to  say  if  the  materials  are  j^g 

sufficient.  The  Court  will  not,  upon  a  motion  to  make  an  order  PgwoLABE. 
niri  absolute,  go  into  the  question  of  whether  the  materials  on  ffolroyd,  J. 
which  the  order  nisi  were  obtained  were  or  were  not  sufficient : 
Re  Lyon  {d);  Re  Oherson  {e).  So  too  if  the  judge  who  grants  the 
order  nisi  is  satisfied  with  an  affidavit  verifying  the  petition  as  in 
this  case,  this  Court  will  not  go  into  the  question  at  this  stage ; 
and  even  if  it  would,  it  is  a  matter  which  should  be  taken  by  notice 
of  objections,  so  that  the  creditor  might  have  an  opportunity  of 
proving  that  he  was  the  creditor's  duly  authorised  agent,  and  no 
notice  of  objections  was  filed  in  this  case.  The  form  presented  in 
the  rules  of  Ist  July  1884  (Oovernment  Gazette  1884,  p.  2004)  is 
for'verifying  an  original  order  nisi,  and  is  inapplicable  to  a  petition 
for  reviving  one ;  but,  even  if  it  were  applicable,  it  is  not  always 
necessary,  for  the  rule  says  that  a  petition  shall  be  ^*  generally  *'  so 
Terified,  and  this  would,  it  is  submitted,  be  considered  as  one  of 
the  excepted  cases.  There  is  nothing  in  the  rule  to  show  that  a 
petition  must  be  verified  paragraph  by  paragraph,  and  Hodges,  J., 
vho  made  the  order  to  revive  was  satisfied  with  the  affidavit  as 
made.  If  the  order  for  renewal  was  irregularly  made,  the 
respondent  ought  to  have  applied  to  have  it  set  aside.  It  is  submitted 
that  the  order  does  show  jurisdiction  upon  its  face,  and  that,  though 
it  is  generally  done,  it  is  not  necessary  to  recite  that  the  judge  has 
been  satisfied.  In  Re  Cooper  cited  contra  it  did  not  appear  that  the 
Bobert  Molesworth  who  signed  the  order  was  a  judge  of  the  Court, 
BO  that  in  that  case  there  was  clearly  an  absence  of  jurisdiction. 
That  case,  too,  was  distinguished  in  Re  Reade  (/). 

Goldsmith  in  reply — It  is  not  proper  to  take  by  notice  of 
objections  any  objection  which  appears  on  the  face  of  the  pro- 
ceedings. 

Cur,  adv.  vult. 

EoLBOYD,  J.  Under  sec.  49  of  the  "  Insolvency  Statute  1871," 
when  an  order  nisi  has  been  made  for  the  sequestration  of  the 

W  4  AJ.R.  13.  (•)  2  W.W.  &  VB.  (1.)  14.  (/)  2  V.L.B.  (I.)  83. 
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1889  estate  of  a  person  alleged  to  have  committed  an  act  of  insolvency, 

Rg  and  the  order  is  allowed  to  lapse  in  consequence  of  the  default  of 

the  petitioning  creditor,  any  judge  of  the  Supreme  Court  may, 
Hoir&yd,  J.  upon  the  application  of  any  other  creditor  to  whom  such  person  is 
indebted  in  the  prescribed  amount,  provided  the  debt  was  incurred 
before  the  order  niai  was  made,  and  upon  proof  of  those  facts  to 
his  satisfaction,  order  that  the  sequestration  shall  be  revived  and 
shall  be  proceeded  in  as  if  it  had  been  originally  obtained  on  the 
petition  of  the  creditor  who  applied  for  the  revival.  The  order 
nisi  of  the  22nd  of  March  1889,  with  which  I  have  to  deal, 
purports  to  have  been  made  upon  reading  the  petition  of  the 
London  Chartered  Bank  of  Australia  and  the  affidavit  of 
Charles  Guthrie,  both  of  the'  same  date.  The  petition  and  affidavit 
are  neither  of  them  recited  ;  but  the  petition  states  facts  which',  if 
the  statements  are  true,  and  the  petition  is  a  proper  petition,  show 
that  the  judge  who  made  the  order  had  jurisdiction  to  make  it. 
The  petition  is  signed '  thus :  "  The  London  Chartered  Bank  of 
Australia  by  its  attorney  Chas.  Guthrie."  The  affidavit  of 
Charles  Guthrie,  who  describes  himself  therein  as  inspector  and 
general  manager  of  the  bank,  verifies  an  office  copy  of  a  judgment 
recovered  by  the  bank  in  respect  of  the  debt  on  which  the  petition 
is  founded,  but  dated  the  day  after  the  date  of  the  order  nisi,  and 
states  that  the  London  Chartered  Bank  of  Australia  is  the 
petitioner,  and  that  such  of  the  statements  in  the  petition  as  relate 
to  his  own  acts  and  deeds  are  true,  and  such  as  relate  to  the  acts 
and  deeds  of  any  other  person  or  persons  he  believes  to  be  true. 
There  was  no  other  evidence  of  the  facts  alleged  in  the  petition, 
and  no  evidence  that  Guthrie  was  the  attorney  of  the  bank.  The 
bank  as  a  corporation  could  only  sign  the  petition  by  its  duly 
authorised  agent.  No  notice  of  objections  was  filed  by  the 
insolvent,  but  Mr.  Goldsmith,  showing  cause  on  his  behalf, 
objected  that  the  petition  should  have  been  verified  paragraph  by 
paragraph,  that  Guthrie's  authority  to  sign  the  petition  as  the 
agent  of  the  bank  should  have  appeared  by  the  affidavit,  and  that 
the  order  nisi  ought  on  its  face  to  have  disclosed  the  jurisdiction  to 
make  it.  Mr.  Higgins  on  the  other  side  contended,  that  the  Court 
on  cause  being  shown  could  not  consider  the  sufficiency  of  the 
materials  on  which  the  order  nisi  was  made;  and  that,  as  the 
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insolyent  had  not  applied  to  set  aside  the  order,  and  no  objections  ^^^ 

had  been  filed,  the  jurisdiction  to  make  the  order  could  not  be  Se 

challenged.     I  infer  from    the   cases   of  Re  Lyon    (g)    and   Re        ^nolask. 
Gherson  (/i),  which  were  cited  to  me,  that  according  to  the  opinion      Solrojfd,  J. 
entertained  by  Moles  worth,   J.,   whatever   is   necessary    to    give 
jorisdiction  to  a  judge  of  this  Court,  when  making  an  order  nisi 
for  compulsory  sequestration,  ought  to  be  set  forth  in  the  order, 
either  by  recital  of  the  petition  or  otherwise ;    but  that,  if  the 
jurisdiction  so  appeared,  he  doubted  whether  the  sufficiency  of  the 
materials  to  prove  the  facts  alleged  could  be  questioned  on  showing 
caase.    What  facts  the  learned  judge  considered  essential  to  the 
jurisdiction  either  under  sec.  89  or  sec.  49  of  the  Statute,  I  am 
not  quite  clear.     But  a  good  petitioning  creditor*s  debt  was  one, 
and  a  petition  properly  presented  was  another,  as  he  decided  in 
Re  Cooper  (t),  in  which  case  he  also  held  that  a  petition  pur- 
porting to  be  presented  by  a  corporation  by  its  agent,  who  in  fact 
had  not  authority  to  present  the  petition,  although  extensive  powers 
had  been  conferred  upon  him  for  other  purposes,  was  not  properly 
presented.     In  the  case  of  Christie  v.  Unwin  (ft),  so  often  cited  in 
our  courts,  and  singularly  resembling  the  present,  it  was  held  that 
an  order  made  by  the  Lord  Chancellor  under  sec.  18  of  6  Geo.  lY., 
ehap.  16,  was  bad  for  not  showing  on  its  face  that  the  creditor 
applying  under  that  section  had  previously  proved  his  debt,  such 
proof  being  essential  to  the  Chancellor's  jurisdiction.    Littledale,  J., 
said:    ''It  is   argued  that  the  petition  would  supply  that  fact 
(t.e.,  the  proof  of  debt  as  the  section  required),  but  we  cannot  call 
in  the  petition  to  support  the  order  any  further  than  as  the  order 
recites  it."     In  my  opinion  the  order  nisi  of  the  22nd  of  March 
1889  ought  to  be  discharged  on  the  ground  that  it  does  not 
disclose  jurisdiction.     It  does  not  show  that  Penglase  was  indebted 
to  the  bank  before  the  order    nisi  was   made,   or  at  all.      In 
Caopej^s  Ccae,  Molesworth,  J.,  seems  to  have  thought  that  under 
Me.  81   of  the  Statute   he   could  even   as  to   matters   of  sub- 
stance  have    supplied    omissions   in    the    order  nisi  on  cause 
being  shown   against  it,  if  there  had  been  a  petition  properly 
presented  to  amend  by :  See  also  Re  Reade  (f).     The  petition  here, 

(g)  4  A.  J.R.  18.  (k)  11  AcL  &  El.  873. 

W  2  W.W.  &  A'B.  (I.)  14.  (I)    2  V.L.R.  (I.),  p.  84. 
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18S9  if  I  might  amend  by  a  petition  not  recited,  undoubtedly  alleges  a 

lU  debt  of  the  requisite  amount  incurred  within  the  prescribed  time. 

My  own  impression  is,  and  I  should  so  decide  if  necessary,  that  the 
Hoiroifd,  J.  omissions  which  can  be  supplied  under  sec.  81  are  omissions  of 
words  accidentally  dropped  out  of  a  paragraph,  and  not  of  state- 
ments essential  to  show  jurisdiction.  The  value  of  the  principle 
laid  down  in  Christie  v.  Unwin  may  be  disputed,  but  I  think  that 
sec.  81  was  not  intended  to  oyerrule  that  principle,  but  rather  to 
permit  of  the  correction  of  mere  informalities  or  slips.  Be  that  as 
it  may,  and  accepting  the  dictum  of  the  learned  judge  as  importing 
that  any  omission  whatever  can  be  supplied,  he  would  not,  as  I 
gather  from  the  very  brief  reports  of  his  decisions,  have  amended 
an  order  nisi  by  a  petition,  of  the  proper  presentation  of  which  no 
proof  was  adduced  to  the  judge  by  whom  the  order  was  made ;  and, 
as  I  have  already  mentioned,  no  proof  whatever  was  adduced  that 
Guthrie  was  the  agent  of  the  bank  to  sign  the  petition  on  which 
the  present  order  nisi  was  drawn  up.  My  decision  in  this  case  is, 
I  believe,  in  accordance  with  a  practice  hitherto  invariable.  It  has 
always  been  customary  to  recite  the  petition  at  length,  and  to  add 
that  the  facts  showing  jurisdiction  have  been  proved  to  the  satis- 
faction of  the  judge.  The  addition  may  not  be  necessary ;  but  it 
is  not  an  idle  form.  It  indicates  that  the  judge  has  not  assented 
.  to  the  prayer  of  the  petition  merely  because  it  was  verified  by  an 

\  '  affidavit,  but  that  he  is  satisfied  with  the  verification,  as  the  Act 
requires  he  should  be.  A  verifying  affidavit,  sworn  to  the  best  of 
his  belief  by  a  person  who  could  know  nothing  about  the  facts,  and 
who  omitted  to  mention  the  sources  from  which  his  belief  was 
derived,  would  be  very  unsatisfactory.  It  is  not  necessary  for  me 
to  determine  whether  the  sufficiency  of  Mr.  Guthrie's  affidavit 
could  be  impugned  at  this  stage.  But  his  affidavit  is  in  quite  an 
unaccustomed  form,  and  is  in  my  opinion  very  defective.  It  follows 
a  form  prescribed  for  quite  a  different  purpose.  Bule  8  of  the  Supreme 
Court  Rules  of  the  1st  of  July  1884  (Oovemment  Oazette,  p.  2004) 
runs  thus :  "  The  petition  to  a  judge  of  the  Supreme  Court  for  an 
order  nisi  for  sequestration  under  sec.  89  of  the  '  Insolvency  Statute 
1871,'  shall  be  generally  verified  by  the  affidavit  of  the  petitioning 
creditor  or  creditors,  or  one  of  them,  as  to  all  the  material  facts 
therein  stated  and  the  date  of  the  alleged  act  of  insolvency,  or  by 
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the  affidavit  of  the  daly  authorised  agent  or  agents  of  such  creditors  ^8^0 

or  creditor,  stating,  besides  the  verification  of  the  petition,  that  he  Se 

is  duly  authorised,  and  disclosing  facts  within  his  own  knowledge  ^«^>- 

which  account  for  the  inability  of  the  creditors  or  creditor  to  verify  Solroyd,  J. 
the  same ;  and  such  petition  shall  also  be  verified  by  the  affidavit 
of  the  sherifi^s  officer  or'  other  person  best  informed  of  the  fact  of 
the  alleged  act  of  insolvency.  But  the  judge  may  under  circum- 
stances dispense  with  the  above  affidavits  or  require  further 
evidence  by  affidavit  or  vivd  voce  examination  upon  the  above  or 
other  matters."  In  revivals  of  orders  nisi  under  sec.  49  common 
sense  bids  us  follow  a  similar  rule  to  that  which  has  been  expressly 
enacted  with  reference  to  compulsory  sequestrations  under  sec.  89. 
Both  this  rule  and  a  previous  rule  to  the  same  effect  have  been 
ordinarily  interpreted  as  requiring  that  a  petition  presented  under 
sec.  39  should  be  verified  so  far  as  material  paragraph  by  paragraph. 
I  am  not  sure  that  that  is  an  accurate  interpretation.  The  use  of 
the  word  ''generally"  embarrasses  me.  But  the  main  object  of 
the  rule  is  transparent,  namely,  that  the  witness  or  witnesses  most 
competent  to  speak  of  their  own  knowledge,  of  whom  the  petitioning 
creditor  would  usually  be  one,  should  depose  to  the  material  facts. 
An  affidavit  in  the  form  of  Mr.  Guthrie's  might  defeat  that  object 
entirely.  It  carefully  avoids  mentioning  what  the  witness  knows 
of  his  own  knowledge,  or  whether  he  knows  anything.  Mr.  Guthrie, 
in  particular,  although  describing  himself  as  inspector  and  general  j 

manager  of  the  bank,  leaves  out  the  date  of  his  appointment,  and 
refrains  from  stating,  if  the  fact  be  so,  that  he  is  the  bank's  duly 
authorised  agent  for  the  purpose  of  taking  any  proceedings  in 
insolvency  matters.     The  order  nisi  is  discharged  with  costs. 

Order  nisi  for  sequestration  discharged 
with  costs. 

Solicitor  for  petitioner :  Levinson. 

Solicitors  for  respondent :  Watson,  Morgan  dt  GiU. 

A.  J.  A. 
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1889  BEAUMONT  «.  H0CHKIN8. 

Avril  11,  12.  15. 

Hodges  J  J.  Tenants  in  common — Co-tenant. 

SeotiMi  28  of  the  "Meal  Property  SUaMe  1864"  (No.  213),  appUes,  not  only  to 
caMS  between  a  stranger  and  one  of  several  tenants  i^  common,  but  also  to  cases  ss 
between  the  tenants  in  common  themselyes;  and  if  one  tenant  in  common  is  in 
possession  of  the  subject  matter  of  the  tenancy  to  the  exclusion  of  another  for 
longer  than  the  statutory  period,  he  may  plead  the  Statute  in  bar  to  an  action  of 
ejectment  by  his  co-tenant. 

April  11.  Action  for  the  recovery  of  land  brought  by  Bobert  Beaumont 

against  his  sister,  Mrs.  Catherine  Hochkins. 

Bobert  Beaumont,  who  died  intestate  in  March  1866,  at  the 

time  of  his  death  owned  half  an  acre  of  land  at  Gamberwell,  then 

worth  about  40Z.     He  left  a  widow  and  five  children,  two  of  whom 

were  the  plainti£f  and  defendant.      The  widow  and  the  defendant 

remained  in  possession  of  the  land  after  Bobert  Beaumont's  death 

until  the  death  of  the  widow.      She,  too,  died  intestate  about 

the  year  1870.      One  of  the  children  died  in  the  lifetime  of 

the  widow.     After  the  widow's  death  the  plaintiff,  who  thought 

that  he  was  entitled  to  the  land  as  the  eldest  son  and  heir-at-law 

of  his  father,  put  the  defendant  into  possession  of  the  land  in 

question,  with  the  consent  of  the  other  children  of  Bobert  Beaumont, 

deceased,  and  she  had  continued  in  possession  ever  since.     The 

plaintiff  alleged  that  he  merely  intended  that  the  defendant  should 

live  on  the  land  during  her  life,  but  the  defendant  insisted  that  the 

intention  was  to  give  her.  the  land  absolutely.      In  the  year  1886 

the  plaintiff  and  his  two  sisters,  Jane  Beaumont  and  Helen  Lithgow, 

signed  the  following  document,  which  had  been  drawn  up  for  the 

defendant  by  Charles  Haines,  the  shire  secretary  of  Boroondara: — 

"  To  all  whom  it  may  concera. — We,  the  undersigned,  hereby  certify  that  we 
relinquish  all  our  right,  title,  and  interest,  if  any,  in  that  portion  of  land  fronting 
Oamberwell  Road,  at  Camberwell,  lately  occupied  by  Charles  Frederick  Hochkins,  in 
favour  of  his  wife,  Catherine  Hochkins,  and  his  and  her  family.  (Signed) 
BoBBBT  Bbaumont,  Javb  Bbaumont,  Helen  Lithgow.*' 

The  plaintiff  alleged  that  he  was  induced  to  sign  this  document 
by  the  defendant  falsely  representing  that  her  brother-in-law, 
John  Hochkins,  was  threatening  to  turn  her  out  of  the  property, 
and  intended  to  get  the  property  for  himself,  and  that  he  would  be 
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preyented  from  doing  so  if  the  plainti£f  signed  the  docnment.  The 
phuntijOTy  who  was  illiterate,  said  that  the  document  was  not  read 
o?er  to  him  before  he  signed  it.  The  defendant,  on  the  other  hand, 
alleged  that  she  told  him  that  she  intended  to  bring  the  land  under 
Tramfer  of  Land  Statute^  and  that  his  signature  was  necessary 
for  that  purpose ;  that  the  document  was  read  over  to  him  before 
he  signed  it ;  and  that  he  was  perfectly  willing  that  she  should 
hare  the  land.  The  land  was  then  brought  under  the  Transfer  of 
Land  Statute^  and  a  certificate  of  title  was  issued  to  the  defendant. 
Some  months  afterwards  the  plaintiff  was  informed  that  the 
defendant  was  trying  to  sell  the  land,  which  had  become  Taluable, 
and  he  then  claimed  a  fourth  share  of  it,  and  brought  the  present 
action  to  enforce  such  claim. 

Evidence  for  the  plaintiff  was  called,  and  at  its  close 
HayeSf  for  the  defendant,  submitted  that  the  defendant  was 
entitled  to  judgment : — The  evidence  shows  that  whatever  interest 
tiie  plaintiff  had  in  the  land  is  barred  by  the  Statute  of  Limitations 
(''Real  Property  Statute  1864,"  No.  213,  sec.  188),  for  the  defen- 
dant has  been  in  possession  of  the  land  for  more  than  fifteen  years. 
The  fact  that  she  is  tenant  in  common  only  does  not  affect  her 
possession,  for  that  possession  was  for  her  own  benefit  (sec.  28). 
The  history  of  sec.  12  of  the  English  Act,  from  which  our  sec.  28 
was  taken,  is  shown  in  Darby  <Jt  Bosanquet  on  Statutes  of  Limita- 
tions, p.  284,  etc. 

[Hodges,  J.  I  think  the  evidence  is  clear  that  the  defendant 
has  been  in  possession  for  fifteen  years ;  but  I  will  not  deal  with 
any  other  interests  than  that  of  the  plaintiff,  because  they  are  not 
represented  before  me.] 

It  is  submitted  that  as  against  the  plaintiff,  she  is  entitled  to 
the  land,  for  the  Statute  may  be  set  up  against  the  interest  of  one 
tenant  in  conmion  alone :  CuUey  v.  Doe  d.  Taylerson  (a) ;  Tidball 
V.  James  (6) ;  Mvrphy  v.  Murphy  (c) ;  Darby  dc  Bosanquet  on 
Statutes  of  Limitations,  p.  286 ;  Bwrroughs  v.  McCreight  (d). 

Higgins  and  Amess  for  the  plaintiff — It  is  submitted  that 
Bee.  28  of  our  Act,  and  sec.  12  of  the  English  Act,  have  been 
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(»)    29  LJ.  Ex.91. 
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1889  wholly  misconceived,  and  that  they  apply  only  in  the  case  of  a 

Beaumont      stranger  heing  sued  by  one  tenant  in  common,  and  not  between 
HocHziifrB.      tenants  in  common  inter  se. 

[HoDaES,  J.     So  I  thought  until  I  heard  those  cases.] 

Nor  is  the  interest  of  the  plaintiff  and  defendant  here  that  of 
tenants  in  common,  though  analogous  to  it.  They  will  be  entitled 
to  have  the  land  divided  among  them  when  an  administrator  of  the 
deceased's  estate  has  been  appointed,  but  not  till  then.  And  the 
alleged  possession  of  Mrs.  Hochkins  is  not  her  possession  at  all, 
but  that  of  her  husband. 

[Hodges,  J.  In  that  view  she  has  no  right  whatever  to 
possession.] 

She  is  an  executor  de  son  tort  having  got  possession,  and  as 
between  her  and  her  beneficiary  the  Statute  does  not  run.  As  soon 
as  she  and  her  husband  went  into  occupation  it  was  the  possession 
of  her  husband,  and  she  has  proved  no  title  from  him. 

[HonaES,  J.  If  it  is  continuous  possession,  is  not  that 
enough  ?] 

It  is  not  sufficient  unless  she  can  show  that  she  has  the  rights 
of  her  husband.  The  evidence  shows  that,  though  not  given  in 
writing,  a  tenancy  for  life  was  given  to  Mrs.  Hochkins,  and  the 
person  who  allowed  her  to  occupy  the  land  for  her  life  cannot  now 
say  she  is  not  entitled  so  to  do. 

[HonaES,  J.  If  a  person  is  in  possession,  paying  rent  to 
nobody  and  acknowledging  nobody,  the  Statute  runs  and  parol 
acknowledgments  are  not  considered.  That  is  the  ordinary  role. 
The  only  exception  is  where  a  person  is  in  possession  as  a  care- 
taker. What  is  established  here  is,  I  should  say,  a  tenancy  at 
sufferance,  but  certainly  at  the  utmost  it  is  a  tenancy  at  wilL] 

As  between  the  parties  it  was  meant  to  be  for  life,  and  although, 
as  against  strangers,  they  could  not  allege  it  was  a  tenancy  for  life, 
still  it  does  not  lie  in  her  mouth  to  say  that  she  held  otherwise 
than  as  for  life.  It  is  submitted  that  the  English  authorities 
cited  contra  are  not  so  binding  on  this  Court  that  they  should  be 
followed.  In  deciding  them  the  Courts  have  entirely  misconceived 
the  effect  of  the  section.  The  section  means  that  the  actual 
possession  by  one  co-tenant  for  a  period  which  prevents  the  Statute 
running  against  him  cannot  be  set  up  against  a  stranger  in  possession 
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of  the  land  by  the  other  co-tenant  who  has  not  been  in  actual  ^^^ 

possession  daring  the  stabatory  period.  There  is  nothing  in  the  Bbauxont 
section  to  affect  the  rights  of  tenants  in  common  inter  ae.  The  HooHiiNfl. 
Statute  rnns  from  the  time  the  owner  could  bring  an  action,  and 
the  plaintiff  could  not  have  done  so  here. 

[Hddoes,  J.  He  must  bring  his  action  within  fifteen  years 
from  the  time  the  right  of  action  accrued.] 

Until  he  told  his  sister  that  she  must  go  out  of  possession,  no 
right  of  action  accrued  to  him. 

[Hodges,  J.     It  is  the  same  as  to  tenants  at  will.] 

No ;  they  are  expressly  provided  for  by  sec.  23. 

[HoDQES,  J.  I  am  disposed  to  think  in  this  case  that  the 
defendant  was  a  tenant  at  will.] 

If  anything,  she  is  tenant  in  common  with  us. 

[Hodges,  J.  How  can  that  be  so  ?  The  intestate  died  in 
1866,  and  his  property  was  then  distributable  among  his  next-of- 
kin  when  a  rule  to  administer  was  taken  out.  But  meanwhile  the 
heir-at-law  had  the  legal  estate,  and  consequently  the  right  to 
re-enter.] 

He  would  be  declared  a  trustee  for  the  next-of-kin ;  and,  as 
between  trustee  and  cestui  que  trust  the  Statute  does  not  run. 

[Hayes — ^If  they  are  tenants  in  common  in  equity,  sec.  88 
provides  that  the  Statute  shall  apply  in  such  a  case.] 

The  whole  of  the  legal  estate  was  vested  in  the  heir-at-law, 
together  with  a  portion  of  the  equitable  estate,  leaving  only  equi- 
table rights  in  the  other  beneficiaries.  The  defendant  took 
possession  with  the  consent  of  the  person  holding  the  whole  of 
the  legal,  and  a  portion  of  the  equitable,  estate ;  and  it  is  submitted 
that  she  cannot  by  that  possession  oust,  not  only  the  person  by 
whose  consent  she  entered,  but  all  the  other  beneficiaries. 

[Hodges,  J.  You  are  not  claiming  as  heir-at-law,  because  you 
claim  only  one-fourth — simply  an  equitable  interest.] 

We  also  claim  the  legal  estate  in  that  one-fourth. 

[Hodges,  J.  I  thought  at  first  that  sec.  28  might  be  held  to 
apply  only  to  strangers,  but  I  have  examined  the  other  sections 
closely,  and,  as  far  as  I  can  judge,  it  has  been  rightly  held  to  apply 
to  all  persons.  You  do  not  come  as  heir-at-law,  and  what  you 
have  to  deal  with  is  your  position  as  owner  of  the  one-fourth.] 

•  V.L.R,  Vol.  XV.  2P 
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1889  Then  we  have  to  commence  with  the  death  of  the  widow,  and 

BsAvicoKT      since  then  there  has  been  an  acknowledgment  of  oar  rights  hy  her, 
Hbcnnra.      hecause  she  brought  the  plaintiff  an  assignment  for  signature. 

^^*  Hayes y  in  reply,  was  not  called  upon. 

HoDQES,  J.     I  will  hear  the  defendant's  evidence  on  the  subject 
of  costs. 


Evidence  for  the  defendant  on  the  question  of  costs  was  then 
called. 

Hayes,  on  the  question  of  costs,  was  not  called  upon. 

.  Amess  for  th^  plaintiff — It  is  submitted  that  the  defendant  is 
not  entitled  to  any  consideration  on  the  subject  of  costs,  as  she 
made  misrepresentations  as  to  her  possession  of  the  land  in  order 
to  bring  it  under  the  Transfer  of  Land  Statute. 

Cur,  adv,  ruft. 

April  15.  Hodges,  J.     The  plaintiff  claims  to  be  entitled  to  oDe-foorth 

share  in  certain  land  in  the  possession  of  the  defendant,  and  also 
asks  that  the  defendant  should  be  declared  to  be  a  trustee  as  to  the 
fourth  share  for  the  plaintiff,  and  also  that  the  defendant  should  be 
directed  to  execute  an  assignment  and  transfer  of  the  fourth  share 
to  the  plaintiff.  By  the  facts  adduced  in  support  of  the  plaintifTs 
case  it  appears  that  one  Robert  Beaumont  died  intestate  in  tiie 
year  1866.  At  the  time  of  his  death  he  was  seised  of  an  estate  in 
fee  simple  in  possession  in  the  land  in  dispute.  The  intestate  at 
the  time  of  his  death  left  a  widow  and  five  children,  of  which 
children  the  plaintiff  was  one  and  the  defendant  another.  The 
plaintiff  was  the  heir-at-law.  The  widow  died  somewhere  about 
the  year  1870,  and  one  of  the  children  had  died  some  time  back — 
the  exact  datp  is  not  fixed.  The  plaintiff,  as  the  heir-at-law, 
considered  himself  absolutely  entitled  to  this  land.  He  got  the 
person  in  possession  to  give  up  possession  of  this  land  to  the 
defendant,  and  in  giving  her  possession  told  her  in  substance  that 
she  could  have  the  land  as  long  as  she  Uved.  It  was  also  alleged 
by  tl^e'  plaintiff   that  the    defendant   some  time  ago,  by  &lfie 
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representabioQs  that  she  wanted  to  keep  her  brother-in-law  out  of  1^9 

possession,  got  him  to  write  the  document  relinquishing  the  land  Beaumont 
to  her  and  family.  No  consideration  was  given  for  the  signing  of  hochkiks. 
ihis  document.  It  was  used  with  others  in  procuring  for  the 
defendant  a  certificate  of  title,  and  the  defendant,  fortified  by  that 
doeameat,  obtained  a  certificate  of  title. 

The  defence  to  this  action  is  the  Statute  of  Limitations. 
By  the  18th  section  of  the  "Real  Property  Statute  1864" 
(No.  213),  it  was  provided  that  ''after  the  passing  of  this 
Act  no  person  shall  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent  but  within  fifteen  years 
next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress  or  to  bring  such  action  shall  have  first  accrued.'*  By 
aec.  17,  "land  "  is  defined  to  include  any  share,  estate,  or  interest 
in  any  messuages  or  corporeal  hereditaments.  Consequently,  the 
plaintiff,  in  order  to  entitle  him  to  succeed,  must  bring  his  action  to 
recover  his  share  within  fifteen  years  after  the  right  to  recover  the 
share  arose.  Now,  if  sec.  19  had  limited  the  operation  of  the  18th 
section,  it  might  be  necessary  for  the  defendant  to  have  shown  when, 
within  the  words  of  the  19th  section,  the  cause  of  the  action  arose. 
Bat  in  James  v.  Salter  (e)  it  was  decided  that  the  19th  section  did  not 
limit  the  operation  of  the  18th  section,  and  consequently  we  have 
to  ascertain  at  what  time,  under  the  18th  section,  the  plaintiff's 
eaose  of  action  arose.  I  failed  to  find  from  the  plaintiff's  counsel 
any  argument  to  show  when  the  plaintiff  first  had  the  cause  of 
action  which  he  alleged  that  he  had  on  the  2nd  August  last. 
I  cannot  find  from  anything  in  the  arguments  or  the  evidence 
any  time  within  the  last  fifteen  years  at  which  the  cause  of  action 
arose.  If  it  existed  on  the  2nd  August,  then  precisely  the  same 
facts  existed  for  the  past  seventeen  years  or  thereabouts.  It  was 
argued  by  counsel  for  the  plaintiff  that  the  plaintiff  having  put  the 
defendant  in  possession  of  ihe  land,  and  left  her  there  for  her  life, 
the  cause  of  action  did  not  arise  till  recently.  It  seems  to  me 
that  the  first  answer  to  that  is  that  if  the  plaintiff  put  the  defendant 
there  for  her  life  then  the  action  is  premature,  as  she  is  still  living. 
Bat  the  correct  answer  is,  in  my  opinion,  the  4th  section  of  the 
Latidlord  and  Tenant  Statute y  which  provides  that  ''all  leases, 

(«)  3  Bing.  N.C.  544. 
2F2 
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1889  estates,  interest  of  freehold,  or  terms  of  years,  or  any  oncertain 

Beaumont  interest  of,  in,  to  or  out  of  any  messuages,  lands,  tenements,  or 
HocHKiKB.  hereditaments,  made  or  created  by  livery  of  seisen  only,  or  by 
parol,  and  not  pat  in  writing,  and  signed  by  the  parties  so 
making  or  creating  the  same  or  their  agents  thereunto  lawfully 
authorised  by  writing,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only."  If  by  the  facts  herq  an  estate  at  will  was 
created,  the  28rd  section  of  the  Real  Property  Act  determines 
when  the  plaintiff's  cause  of  action  arose,  namely,  at  the  end  of  one 
year  after  the  tenancy  commenced.  As  it  was  seventeen  years  since 
the  defendant  was  put  in  possession,  the  cause  of  action  must  have 
occurred  at  least  sixteen  years  ago. 

It  was  next  argued  that  the  defendant  and  the  plaintiff  were 
tenants  in  common,  and  if  the  defendant,  one  of  the  tenants  in 
common,  was  in  possession,  her  possession  was  the  possession  of 
the  plaintiff,  another  tenant  in  common ;  and  the  possession  of 
the  defendant  being  the  possession  of  the  plaintiff,  the  Statute  of 
Limitations  did  not  run.  The  28th  section  of  the  Real  Property 
Act  provides  that  "when  any  one  or  more  of  several  persons 
entitled  to  any  land  or  rent  as  coparceners,  joint  tenants,  or  tenants 
in  common,  shall  have  been  in  possession  or  receipt  of  the  entirety, 
or  more  than  his  or  their  undivided  share  or  shares  of  such  laud  or 
the  profits  thereof,  or  of  such  rent,  for  his  or  their  own  benefit,  or 
for  the  benefit  of  any  person  or  persons  other  than  the  person  or 
persons  entitled  to  the  other  share  or  shares  of  the  same  land  or 
rent,  such  possession  or  receipt  shall  not  be  deemed  to  have  been 
the  possession  or  receipt  of  or  by  such  last-mentioned  person  or 
persons,  or  of  any  of  them."  But  it  was  said  that  the  28tii 
section  only  applied  as  between  a  coparcener,  joint  tenant  or 
tenant  in  common,  and  a  stranger.  That  is,  to  my  mind, 
completely  disposed  of  by  Cnlley  v.  Doe  d,  Taylersofi  (/).  That 
case  clearly  shows  what  the  law  was  before,  and  what  the  law  was 
as  altered  by  that  section.  It  shows  that  before, the  Act  came  into 
operation,  possession  of  one  coparcener,  joint  tenant  or  tenant  in 
common,  was  the  possession  of  the  other ;  but  after  the  Act  came 
into  operation,  possession  of  one  coparcener,  joint  tenant  or  tenant 
in  common  was  not  the  possession  of  the  other,  even  as  between 

(/)  11  A.  &  E.,  pp.  1016  and  1018. 
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or  tenants  in   common   themselves.  1889 

Dt   tenant    or    tenant  in   common,   is  Bxavmoht 

other  has  a  right  to  make  an  entry  or  Hocmcnre. 
Y  ouster  to  recover  his  portion  of  the 


Modge*,  J. 


ihird  view  for  the  plaintiff,  that  as  his 
IS  heir-at-law,  was  a  trustee  for  the 
lildren,  and  the  Statute  of  Limitations 
estui  q\u  trust  as  against  a  trustee.  It 
t  question,  because  it  is  very  clear  that 
irth  share  claimed  in  this  action,  the 
jae  trust  of  the  plaintiff.  The  fourth 
\  claiming  in  the  action  is  the  fourth 
be  both  legally  and  equitably  entitled 
iquently,  as  to  that  fourth  share,  the 
I  trust  of  the  plaintiff,  and  therefore  the 
lis  case. 

a  claim  that  the  document,  signed  by 
ng  the  land  to  the  defendant  and  her 
by  the  defendant,  on  the  ground  that  it 
liat  claim  was  practically  abandoned  at 
id  about  it  by  the  plaintiff's  counsel; 
>ut  in  as  incidental  to  the  case,  because 
le  land  he  did  not  care  for  the  document, 
see  how  the  defendant  could  give  it  up, 
of  the  Registrar  of  Titles,  and  the 
to  this  action.  I  will  therefore  give 
with  costs. 

opinion  of  the  facts,  I  think  that  the 
ed  to  be  of  very  little  value  by  any  of 
ill  the  extraordinary  events  of  last  year 
iff  thought  he  had  a  valuable  property 
e    land.      His  present  claim  was   an 


irttvistle. 

:  Taylor  dk  Russell. 


A.  J.  A. 
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F.O.  MoKENDRICK   v.  LEWIS. 

1889  WUl  eonttruotion — Option  ofpurchcue — Payment  of  money — Pergonal  option. 

3 1  '  By  hii  will  a  testator  granted  to  his  sister  a  life  interest  in  the  rents  and  profits 

of  certain  cottages,  and  to  his  nephew  the  option,  to  be  declared  by  bim  in  writing  to 
his  executor  within  six  montlis  from  his  death,  to  pay  500/.  to  his  executor  within 
nine  months  from  )iis  death  and  to  take  the  cottages  absolutely,  in  which  case  he  devilled 
the  same  subject  to  the  sister's  life  estate  to  his  nephew  and  his  heirs  absolutely,  and 
he  bequeathed  the  500^.  to  his  brother  absolutely;  but  in  case  his  nephew  exercised 
his  option  declining  to  pay  the  500/.  and  take  the  property,  or  in  case  he  accepted, 
but  from  any  cause  whateyer  did  not  pay  to  his  executor  within  nine  months  from 
his  death  the  500/.,  then  in  either  case  he  devised  the  same  to  his  brother  and  his 
heirs  absolutely,  subject  to  his  sistor's  life  interest;  and  in  case  of  the  death  of  his 
sister  before  the  payment  of  the  500/.,  hd  directed  his  executor  to  take  the  rents  for 
his  estate  until  payment  of  the  500/  The  nephew,  within  six  months  of  the 
testator's  death,  declared  his  option  to  pay  the  500/.  and  take  the  cottages,  but  before 
the  nine  months  had  expired  he  died  intestate.  His  widow  and  administratrix 
within  the  nine  months  paid  the  500/.  to  the  executor. 

Held^  reversing  the  decision  of  Higinbotliam,  C.J.  (reported  14  V.L.R.  798),  that 
the  option  given  was  an  option  to  be  declared  within  six  months  from  the  testator's 
death,  and  was  not  a  personal  option  to  pay  within  nine  months  of  the  testator's 
death  the  500/. ;  and  that  that  option  having  been  exercised,  payment  of  the  500/. 
might  properly  be  made  by  his  administratrix  after  his  death  within  the  nine 
months. 

Appeal  from  a  decision  of  Higinbotham,  C.J.,  reported  14 
V.L.R.  p.  798. 

Higgins  and  Shiels  for  the  appellant — As  soon  as  the  nephew- 
exercised  or  declared  his  option  to  take  the  land  and  pay  the  500L, 
there  was  a  binding  contract  which  passed  the  right  of  property  in 
the  land  to  the  nephew  and  gave  the  executor  a  right  to  the  money. 
It  became  a  vested  right,  though  subject  to  be  divested  by  the 
failure  to  pay  the  500Z.  The  option  was  to  be  exercised  within  six 
months,  and  then  he  was  given  a  further  three  mouths  to  pay.  It  is 
a  devise  subject  to  be  divested  in  a  certain  event,  namely,  non- 
payment in  that  three  months.  .  [They  were  here  stopped  by  the 
Court.] 

Topp  and  Vasey  for  the  respondent  Lewis. 

Goldsmith  for  the  respondent  DaVid  McKendrick — ^If,  as  con- 
tended for  the  appellant,  there  was  a  binding  contract  when  the 
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nephew  gave  notice  of  his  intention  to  exercise  the  option,  then  it  7»c. 

woald  be  a  contract  binding  on  his  estate,  bat  the  will  says  the  1399 

^'  McKbmdrick 

[HoLROTD,  J.     There  is  a  good  devise  of  the  fee  on  the  exercise  f . 

of  the  option  within  six  months  liable  to  be  divested  in  a  certain 

case.] 

It  is  not  a  case  of  forfeiture,  but  of  a  condition  precedent  with  a 
gift  over.  In  order  to  adopt  the  appellant's  contention,  it  must  be 
assmned  that  if  John  McEendrick  had  lived  he  would  have  paid 
the  5002.  The  testator's  intention  was  to  benefit  his  nephew 
personally,  not  his  nephew's  estate,  and  failing  his  nephew  he 
intended  that  his  brother  should  be  benefited.  Such  options  as 
the  present  are  to  be  considered  as  personal:  Priestly  v.  Holgate  (a) ; 
Re  Hodges'  Legacy  (b);  Re  Cousins  (e).  Suppose  that  after  the 
exercise  of  the  option  within  the  six  months  John  McKendrick 
became  insolvent  within  the  nine  months,  would  the  right  to  pay 
the  5001.  and  get  the  property  pass  to  his  assignee  ?  It  is  sub- 
mitted not ;  if,  after  his  insolvency,  the  assignee  claimed  to  pay 
the  5001.  and  take  the  property,  but  John  McKendrick  said 
"no,  I  will  have  nothing  further  to  do  with  it;"  clearly  the 
assignee  could  take  nothing. 

[W1LUAH8,  J.     I  should  say  he  could  revoke  his  option.] 

Yes,  and  that  clearly  shows  it  is  not  part  of  his  estate,  but  is 
personal  to  him. 

[HoLBOYD,  J.  Here  it  is  an  option  and  something  else — an 
option  to  be  exercised  within  six  months,  and  payment  to  be  made 
within  nine  months ;  and  is  not  payment  within  the  nine  months 
by  his  estate  payment  by  him  ?] 

The  will  clearly  contemplates  the  exercise  of  a  personal  will 
dnring  the  whole  nine  months,  for  it  says  if  **  from  any  cause 
whatever  "  he  fails  to  pay  within  the  nine  months,  then  an  estate 
immediately  arises  in  David  McKendrick.  It  is  clearly  optional 
with  the  nephew,  after  having  within  the  six  months  given  notice 
of  his  intention  to  exercise  his  option,  to  say  during  the  three 
months  whether  or  not  he  will  pay  the  500i.  It  is  similar  to  a  gift 
to  a  person  on  condition   that  he  adopts  a  particular  name  or 

<«)  3  K.  ft  J.  286;  26  L.J.  Cb.  448.  {b)  L.B.  16  £q.  92. 

.        .    (<0  do  Ch.  D.  203. 


Digitized  by 


Google 


1 


462  SUPREME  COUET:  VICTORIA.  .  [T.L.R. 

F.o.  marries  someone,  and  he  dies  before  taking  the  name  or  manying 

^339  sach  person,  the  law  as  to  which  is  laid  down  in  2  Jarm.  on  WHU 

MoK-;;;;««  (4th  ed.).  9.11. 

«.  [HoLSOTD,  J.     The  only  option  given  by  the  will  is  an  option 

to  be  exercised  within  six  months,  stating  his  intention  of  taking 
the  property.  Payment  by  his  executor  is  virtually  payment  by  him. 
It  is  not  like  the  cases  referred  to  in  Jannan,  where  an  estate  is 
given  to  a  man  on  condition  of  his  marrying  some  one,  and  then 
he  dies  without  marrying,  where  his  executor  cannot  marry  in  his 
stead.] 

The  power  given  by  the  will  was  a  grant  of  an  option  consisting 
of  two  parts — a  privilege  to  declare  an  intention  within  six  months, 
and  a  privilege  to  pay  or  not  to  pay  within  nine  months.  The  will 
contemplates  an  exercise  of  personal  volition  during  the  whole  nine 
months.  It  is  submitted  that  the  mere  writing  of  the  letter  within 
the  six  months  did  not  vest  the  estate  in  the  nephew ;  but,  even  if 
it  did,  the  estate  was  divested,  because  he  personally  failed  to  pay 
within  the  nine  months,  no  matter  from  what  cause. 

Higgins  in  reply — If,  after  giving  notice  within  the  six  months 
the  nephew  had  gone  insolvent  within  the  nine,  the  option,  even  if 
it  existed  for  the  nine  months  under  the  terms  of  the  will,  wonld 
,  pass  to  his  assignee  :  Buckland  v.  PapiUon  (d).     But  it  is  sub- 

mitted that  there  would  have  been  no  necessity  for  the  will  to  refer 
to  the  six  months  at  all  if  the  option  existed  during  the  whole  nine 
months.  As  soon  as  the  option  is  declared  an  estate  in  equity 
arises  :   Weeding  v.  Weeding  (e) ;  Harwood  v.  HUliard  (/). 

[HoLROYD,  J.  There  is  one  clause  of  the  will  occurring  imme- 
diately after  the  portion  of  the  will  referred  to  in  the  judgment  of 
the  learned  primary  judge  which  has  not  been  referred  to  by  any 
one,  namely : — 

*'  And  in  case  of  the  death  of  my  sister  before  payment  of  the  said  500^.,  I  direct 
my  executor  to  take  the  rents  for  my  estate  until  payment  of  the  said  5001" 

It  occurs  to  me  that  that  can  only  mean  '*  in  case  the  option  is 
exercised  by  my  nephew,  and  my  sister  dies  before  the  500/.  is 
paid,  then  I  direct  my  executor  not  to  let  my  nephew  get  the  rents, 

(dj   L.R.  1  Eq.  477,  aiFd.  L.R.  2  Ch.  67.  (0)  1  Joh.  &  Hem.  424 

if)  2  Leach's  Mod.  Rep.  268. 
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bat  to  take  them  for  my  estate  until  payment  of  the  500Z."     That  f.g. 

would  be  qaite  unnecessary  if  the  estate  did  not  vest  in  the  nephew.  1339 

The  clause  is  perfectly  useless  unless  there  is  a  vesting.  The 
testator  provides  that  in  spite  of  the  vesting  the  nephew  is  not  to  v. 

gel  the  rents  until  he  pays.] 

That  certainly  favours  the  view  put  for  the  appellant.      [He 
Wis  here  stopped  by  the  Court.] 

Williams,  J.     The  question  as  to  whether  the  plaintiff  has        ifay2. 

the  right  to  succeed  in   this   action   or  not  depends   upon  the  

constmction  to  be  placed  on  a  portion  of  the  will  of  James 
McKendrick,  and  in  construing  that  portion  of  the  will  I  quite 
agree  with  the  principle  laid  down  by  the  Master  of  the  I^Us 
in  Re  Cousins  (g)  that  we  have  to  consider  what  was  the 
intention  of  the  testator  in  stating  what  he  has  stated.  The 
dause  in  the  will  which  has  been  referred  to,  and  upon  the 
constmction  of  which  this  action  depends,  after  giving  to 
Mn.  Bowie  a  life  estate  in  two  cottages,  Nos.  148  and  150,  is  as 
follows : — "  I  grant  to  my  said  nephew  the  option  (to  be  declared 
by  him  in  writing  to  my  executor  within  six  months  from  the  date 
of  my  death)  to  pay  the  sum  of  5^02.  in  cash  to  my  executor  in 
Melbourne  within  nine  months  from  the  date  of  my  death,  and  to 
take  the  said  cottages  absolutely ;  in  which  case  I  devise  the  said 
land  and  cottages,  subject  to  Mrs.  Bowie's  life  estate,  to  my  said 
nephew  and  his  heirs  absolutely.  And  I  bequeath  the  said  500J., 
less  charges  for  exchange  and  probate  duty,  to  my  dear  brother 
David  absolutely.  But  in  case  the  said  John  McKendrick  exercises 
his  option  declining  to  pay  the  said  sum  of  5002.  and  take  the  pro- 
perty, or  in  case  he  accepts,  but  from  any  cause  whatever  does  not 
pay  to  my  executor  in  Melbourne  within  nine  months  from  my 
death  the  said  6001.,  then,  in  either  case,  I  devise  the  said  houses 
and  land  to  my  said  brother  and  his  heirs  absolutely,  subject 
always  to  Mrs.  Bowie's  life  interest."  The  construction  I  place 
npon  that  portion  of  the  will,  acting  on  the  principle  that  we  have 
to  find  if  we  can  what  was  the  intention  of  the  testator,  is  that 
the  testator  primarily  intended  to  prefer  his  nephew  John  to  his 
brother  David.     He  wished,  in  colloquial  phrase,  to  give  him  the 

iff)  80  Ch.  D.  203. 
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F.o.  better  of  it.     I  think  he  intended  that  if  his  nephew  exercised  this 

1830  option  in  writing  within  the  time  limited,  namely,  six  months,  and 

-^  J-  in  the  way  prescribed,  then  he  was  to  take  the  cottages  absolately— 

«.  that  the  cottages  then  Tested  in  him,  then  became  his  property, 

\ '        but  that,  if  after  having  exercised  that  option  the  600Z.  was  not 

Wiil\am9,  J.  p^j^j  within  the  farther  time  specified,  namely,  within  nine  months 
from  the  death  of  the  testator,  the  bequest  would  be,  so  to  speak, 
annulled,  and  there  would  be  a  bequest  over  to  his  brother  David. 
Whether  that  construction  is  the  right  one  or  not  depends  almost 
entirely  on  the  construction  to  be  placed  on  the  three  words, 
**  in  which  case.*'  I  think  those  words  refer  to  the  declaration  of 
the  option  in  the  manner  and  form  provided  to  the  executor,  and 
within  the  time  stipulated.  The  words,  ''in  which  case,''  if 
expanded,  read  ''  if  the  nephew  declares  his  option  in  the  manner 
and  form  prescribed  and  within  the  time  I  have  stipulated,  he 
takes  the  land  and  cottages ;  but,  if  he  does  not  exercise  the 
option,  or  fulfil  the  obligations  into  which  he  has  entered  once  he 
has  exercised  the  option,  then  the  penalty  I  attach  to  the  non- 
performance of  that  obligation  is  that  the  estate  will  pass  from 
him  to  his  uncle  David."  I  think  light  has  been  thrown  upon  tlie 
case  by  reference  to  the  clause-of  the  will  referred  to  by  my  brother 
Holroyd,  and  that  clause  shows,  I  think,  that  the  construction  now 
placed  on  the  other  portion  of  the  will  is  the  true  one.  I  refer  to 
the  clause  that  the  executor  should  take  the  rents  of  the  estate 
until  payment  of  the  500Z.  As  was  pointed  out  during  the 
argument,  if  the  estate  did  not  vest  in  the  nephew  on  his  delivering 
the  declaration  in  writing  to  the  executor,  then  this  clause  wonld 
not  be  required.  It  would  be  superabundant.  The  insertion  of 
the  clause  certainly  appears  to  show  that,  on  the  declaration  of 
writing  being  made  within  the  time  stipulated,  the  estate  did  vest 
in  the  nephew;  but  notwithstanding  the  vesting,  the  executor  was 
to  take  the  rents  for  the  testator's  estate. 

Then  it  is  said  that  the  payment  of  the  500L  vrithin  nine 
months  is  a  matter  personal  to  the  nephew,  that  the  payment  of 
the  500/.  within  that  time  must  be  made  by  the  beneficiary  in  his 
lifetime.  Going  back  to  what  was  the  intention  of  the  testator,  I 
do  not  think  that  argument  is  a  sound  one.  The  testator's  intention 
was  to  prefer  his  nephew,  he  wanted  these  cottages  to  go  to  his 
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bew's  estate,  he  wanted  him  to  have  any  profit  there  was  from  it, 
and  the  only  condition  he  made  was  that  he  paid  500L  to  his  estate. 
So  long  as  the  500Z.  was  paid  to  his  estate  the  condition  was  per- 
formed,  and  all  he  wished  was  done.  I  therefore  think  the  judgment 
of  the  learned  primary  judge  was  wrong  in  which  he  held  that  this 
was  an  act  which  must  be  done  within  the  time  stipulated  by  John 
McEendrick  personally,  and  could  not  be  done  by  his  adminis- 
tratrix within  the  time,  but  after  his  death.  The  appeal  will  be 
allowed,  and  the  judgment  for  defendants  reyersed,  and  judgment 
giren  in  favour  of  the  plaintiff,  the  costs  of  the  action  to  be  paid 
oat  of  the  estate,  those  of  the  executor  as  between  solicitor  and 
client. 


F.O. 

1880 

McKKn>BiCK 

V. 

Liwit. 
WUUamM,  J. 


HoLBOYD,  J.  I  entirely  concur  with  my  brother  Williams  in 
the  construction  which  he  has  put  on  this  will,  and  I  think  if  the 
hiDgaage  of  these  clauses  is  at  all  carefully  examined  they  show 
that  no  other  construction  was  possible.  The  option  granted  to 
the  testator's  nephew  is  to  pay  500Z.  in  cash  to  the  testator's 
execntor,  and  to  take  the  cottages  absolutely.  How  is  that  option 
to  he  exercised  ?  It  is  to  be  exercised  by  a  declaration  in  writing  to 
be  made  to  the  executor  within  six  months.  When  that  declaration 
18  made,  and  it  was  in  this  case  made  within  the  six  months,  then 
the  option  has  been  exercised,  and  the  nephew  has  then  declared  his 
intention  to  take  the  cottages  absolutely  and  pay  the  500{.,  in  which 
case  the  lands  and  cottages  are  devised  to  him  in  fee  simple  in 
remainder  on  the  death  of  Mrs.  Bowie.  If  we  go  on  to  the  clause 
which  follows,  we  find  that  if  after  the  exercise  of  the  option  from 
any  cause  whatever  the  nephew  fails  to  fulfil  it,  either  voluntarily, 
involuntarily,  or  unintentionally,  the  property  is  divested  out  of  him 
and  passes  to  Mrs.  Bowie's  brother.  Then  we  have  the  clause : 
"In  case  the  said  John  McKendrick  exercises  his  option  declining 
to  pay  the  said  sum  of  500L  in  cash  to  my  executor  in  Melbourne 
within  nine  months  from  the  date  of  my  death  and  to  take  the  said 
cottages  absolutely."  The  option  is  not  to  decline  to  pay,  but  to 
declare  his  intention  tojpay,  and  the  meaning  of  the  clause  evidently 
is,  in  case  he  does  not  within  six  months  exercise  his  option  in 
writing.  There  is  another  alternative  in  case  he  accepts  the  property, 
that  is.within  the  six  months,  but  from  whatever  cause  does  not  pay 
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Lkwis. 
Holroydf  J. 


within  the  nine  months.  It  is  quite  clear  that  in  that  case  the  estate 
is  divested,  and  goes  over  to  the  brother.  The  manifest  intention  is 
that  the  nephew  is  to  get  the  fee  simple  after  Mrs.  Bowie*s  death 
if  he  likes.  It  was  not  the  testator's  intention  evidently  that  the 
nephew,  if  he  declared  his  option  to  take  the  cottages,  should  be 
bound  to  stick  to  them — they  passed  to  him  in  fee  simple  to  do 
actually  what  he  liked  with  them.  If  he  had  paid  the  500Z.  before 
his  death,  he  could  have  conveyed  them  away.  There  was  no 
intention  that  the  lands  should  stay  in  the  family.  If  there  were, 
I  could  understand  there  might  be  great  force  in  the  argument  that 
payment  of  the  500J.  should  be  the  personal  act  of  the  testator's 
nephew.  But  when  the  nephew  determined  it  was  worth  his 
while  to  take  this  land  and  pay  the  5002.,  the  accident  of  his 
death  should  not  deprive  him  of  that  benefit,  for  it  is  a  benefit 
to  him  if  it  is  to  those  that  come  after  him.  I  cannot  find, 
moreover,  any  meaning  whatever  for  the  clause  with  reference  to 
the  death  of  the  sister,  unless  it  refers  to  the  death  of  the  sister 
after  the  exercise  of  the  option  but  before  payment  of  the  5001. 
In  that  event  there  is  very  good  reason  for  inserting  this  clause,  but 
otherwise  there  is  no  reason. 


Eerferd,  J.  I  concur  in  both  judgments,  and  I  cannot  help 
thinking  that  if  this  clause  in  the  will  that  my  brother  Holroyd 
has  referred  to  had  been  referred  to  before  the  Chief  Justice,  it 
would  have  made  a  difference  to  his  judgment.  The  testator 
intended  to  give  his  nephew  first  offer.  If  he  accepted  he  was  to 
pay  5001.  This  provision,  made  with  reference  to  the  death  of  the 
sister,  shows  that  the  testator  divided  the  provision  into  two  parts 
— first  an  offer  was  made  to  the  nephew,  and  the  moment  he  accepted 
it  the  cottages  were  to  vest  in  the  nephew ;  the  condition  to  pay 
the  500{.  within  a  further  three  months  was  a  separate  thing.  If 
the  cottages  did  not  vest  on  the  nephew  exercising  the  option,  there 
was  no  necessity  for  provision  being  made  for  the^xecutor  to  go  on 
collecting  the  rents  of  those  cottages. 

Appeal  allowed.  Judgment  for  plaintiff.  CotU  of 
the  action  to  be  paid  out  of  the  estate,  those  of 
the  executor  between  solicitor  and  client. 
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Solicitors  for  plaintiff:  Gaunson  d  Wallace.  t.c. 

Solicitors  for  defendant  Lewis :  Crisp^  Lewis  d  Heddencick.  iss9 

Solicitor  for  defendant  McEendrick:  A.  W.  Fergie.  McKinrDBicK 

A,  J.  A.  ,  •• 


STODDABT  v.  WOOD.  1889 

« IVantfer  of  Lamd  Statute  "  (No.  301)—  CertiJteaU  of  HtU—  Vemdor  and  purekoMer  ^V^  ^ 
—ComdMonM  of  sale  ^Production  of  title — luepectiam  of  title — Ceriifieaie  mot  Modgee^  J. 
in  name  of  vendor — Eqmiiakle  tUle — Sequieitiome,  

0d6  of  the  ordinarj  oonditions  of  sale  attached  to  a  eontract  for  the  sale  of  buid 
nnder  the  "  I^anefer  of  Land  Statute"  (Ko.  301),  proTided  that  "  the  certificate  ^ 

of  title  to  the  propert j  sold  shall  he  produced "  to  the  purchaser  on  application  to 
the  Teudor,  and  the  purchaser  should  within  fonrteen  days  from  the  date  of  the     $J#>. 
eoDtract  delirer  "  objections  or  requisitions  (if  anj)  to  or  on  the  title."  a/     i  Q 

Stld,  that  the  vendor  must,  on  application,  produce  for  inspection  a  certificate  of    «^tfC#   If  ptiKiL 
title  in  his  own  name,  and  would  break  his  contract  in  not  so  doing. 


Mi'Un^ 


Action  by  purchaser  against  vendor  for  l^OOOZ.  damages  for 
breach  of  a  contract  to  sell  land. 

On  the  10th  July  1888  the  defendant,  John  Thomas  Wood,  by 
bis  agent,  S.  P.  Simmonds,  by  contract  in  writing  of  that  date, 
agreed  to  sell  to  the  plaintiff,  John  Stoddart,  a  piece  of  land  con- 
taining 6  acres  2  roods  and  36to  perches,  at  the  comer  of  Jaspar 
and  Murray  Roads,  East  Brighton,  for  the  sum  of  2,859Z.  17«.  (k2. 
By  conditions  of  sale,  which  were  annexed  to  and  formed  part  of 
the  contract,  it  was  provided  inter  alia  that — 

"  1.  The  purchaser  shall  pay  a  deposit  in  cash  of  714/.  8f .  6<2.  on  the  total  amount 
of  his  purchase-money — that  is  to  say,  200/.  on  signing  this  contract,  and  514/.  8f .  6</. 
in  fourteen  days,  and  also  then  give  his  promissory  notes  for  the  residue  in  equal 
imouits  at  six,  twelve  and  eighteen  months,  with  interest  at  the  rate  of  6  per  centum 
per  annum  added  to  such  promissory  notes,  and  also  shall  sig^  the  subjoined 
eontract. 

"8.  Upon  or  at  any  time  after  payment  of  the  whole  of  the  purchase-money,  the 
▼coder  wiU  sign  a  proper  transfer  of  the  property  to  the  purchaser,  such  transfer 
to  be  prepared  by  and  at  the  expense  of  the  purchaser;  and  the  purchaser  is  also 
to  pay  the  expense  of  all  stamp  duties  on  or  in  respect  of  the  aboye-mentioned 
pnnnisBory  notes,  and  of  the  transfer  to  him. 

**  6.  The  certificate  of  title  to  the  property  sold  shall  be  produced  to,  and  a  copy 
thereof  may  be  made  by,  the  purchaser  or  his  solicitor,  on  application  in  that  behalf 
to  the  vendor  or  his  solicitor,  and  the  purchaser  shall  within  fourteen  days  from  the 
date  hereof  deliver  to  the  vendor  or  hb  solicitor  a  statement  in  writing  of  all  objec- 
tions or  requisitions  (if  any)  to  or  on  the  title,  or  concerning  any  matter  appearing 
on  the  particulars  or  conditions.    All  objections  or  requisitions  not  indnded  in  such 
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1889  statement  to  be  delivered  within  the  time  aforesaid  shall  be  deemed  to  be  absolute!/ 

~^  waived  by  the  purohaser,  and  the  purchaser  siiall  1>e  considered  as  having  accepted 

Stoddabt        ^j^^ 

V. 

Wood.  "  ^-  ^^  ^^^®  purchaser  shall  fail  to  comply  with  the  above  conditions,  or  shall  not  pay 

— —  the  whole  of  the  deposit  aforesaid,  or  shall  not  give  the  promissory  notes  aforessid 

HodgM,  J,        given  in  part  payment  of  the  parchAse-money,  or  either  of  them,  his  deposit -money, 

or  so   much   thereof  as  shall   have  been  paid,   shall  be  actually  forfeited  to  the 

vendor,  who  shall  be  at  liberty  without  notice  to  rescind  the  contract  and  to  re-sell 

the  property." 

The  plaintiff  paid  the  200Z.  deposit  to  Simmonds  ou  signing  the 
contract,  and  on  the  same  day  the  plaintiff's  solicitor  wrote  to 
Simmonds  as  the  defendant's  agent,  asking  him  to  let  him  know 
where  the  title  to  the  land  was,  so  that  he  might  ohtain  inspection 
thereof.  The  next  day  Simmonds  informed  him  that  the  title  was 
at  the  head  office  of  the  Commercial  Bank,  Melbourne.  On  the 
12th  Jaly  the  alleged  title  was  produced  at  the  bank  to  a  clerk  of 
the  plaintiff's  solicitor,  who  inspected  the  saipae.  It  was  a  certi- 
ficate of  title  in  the  name  of  Richard  Cooper  ;  nothing  further  was 
produced,  and  on  the  same  day  the  plaintiff's  solicitor  wrote  to  the 
defendant  requiring  the  production  of  a  certificate  of  title  in  hi^ 
own  name.  The  defendant  then  went  to  a  solicitor,  who  informed 
plaintiff's  solicitor  that  he  would  write  to  him  in  a  few  days.  On 
7th  August  the  plaintiff's  solicitor,  not  having  heard  from  the 
defendant's  solicitor,  wrote  to  him  to  ask  what  had  been  done,  and 
threatened  the  defendant  with  proceedings  to  compel  specific 
performance  if  steps  were  not  taken  by  him  to  procure  a  title  in 
his  own  name.  On  the  same  day  the  defendant's  solicitor  wrote  to 
the  plaintiff's  solicitor  in  reply,  stating  that  the  defendant  had 
decided  to  cancel  the  contract  and  forfeit  the  deposit,  as  the  plaintiff 
had  failed  to  complete  the  matter  according  to  the  timo  agreed. 

The  plaintiff  thereupon  brought  the  present  action  for  damages 
for  breach  of  the  contract,  the  particulars  of  damage  alleged  being 
the  200Z.  paid  as  a  deposit,  with  interest  to  the  time  of  judgment, 
10{.  legal  expenses,  and  500Z.  loss  of  bargain.  The  plaintiff,  by 
his  statement  of  claim,  also  alleged  that  at  the  time  of  entering 
into  the  contract  the  defendant  represented  to  him  that  he  had  the 
title  to  the  land  in  his  own  name.  This  the  defendant  denied,  and 
alleged  that  the  plaintiff  then  well  knew  that  the  certificate  of  title 
to  the  land  was  in  the  name  of  Richard  Cooper.  The  defendant 
aIao  alleged  that  the  plaintiff  did  not  pay.  the  514X.  19^.  .6d.  withi)^ 
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fourteen  days  as  provided  by  the  conditions  of  sale,  or  at  all,  nor  1889 

did  he  giye  the  promissory  notes  or  any  of  them  ;  that  his  deposit  Stoodabt 
had  therefore  under  the  conditions  become  actually  forfeited  to  the  wood. 
defendant,  who  was  at  liberty  to  rescind  the  contract,  and  had  done 
so.  He  further  alleged  that  he  was  always  ready  and  willing  to 
procure  a  transfer  of  the  land  to  the  plaintiflf  from  Cooper,  but 
contended  that  the  plaintiff  was  not  entitled  to  production  of  a 
certificate  of  title  in  his  (the  defendant's)  own  name.  The  defendant 
ftko  counterclaimed  for  damages  for  breach  by  the  plaintiff  of  the 
agreement,  and  claimed  the  difference  between  the  contract  price 
and  the  price  for  which  the  land  subsequently  could  have  been  sold. 
The  defendant  had  in  fact  at  the  time  a  contract  of  sale  from 
the  registered  proprietor,  Cooper,  dated  the  21st  May  1888,  under 
which  a  deposit  had  been  paid,  and  the  rest  of  the  purchase-money 
was  taken  in  promissory  notes  at  twelve,  eighteen,  and  twenty-four 
months,  bat  there  was  power  in  the  purchaser  under  the  conditions 
of  sale  to  take  them  up  at  any  time. 

Topp  for  the  plaintiff — The  vendor  sold,  having  at  the  time 
only  a  contract  of  sale,  and  the  promissory  notes  which  he  took  in 
part  payment  of  the  pnrchase-money  would  all  fall  due  about  four 
months  before  those  he  himself  had  given,  and  therefore  about  four 
months  before  he  could,  under  his  contract,  complete  the  sale  and 
obtain  a  transfer  of  the  property.  When  title  was  produced  to  the 
plaintiff  for  inspection,  he  did  not  know  of  the  conti:act  of  sale  from 
Cooper  to  his  vendor,  and  only  a  certificate  of  title  in  the  name  of 
Cooper  was  produced.  The  plaintiff  then  required  a  certificate  of 
title  in  the  name  of  the  defendant  to  be  produced.  This  the 
vendor  refused,  and  took  up  the  position  that  he  was  entitled  to 
rescind  under  the  8th  condition,  because  the  balance  of  the 
7141  18«.  6d.  was  not  paid  within  fourteen  days.  This,  it  is 
submitted,  he  was  not  entitled  to  do.  It  would  be  unreasonable  to 
o^etaman  to  pay  a  large  amount  of  purchase- money  after  he 
inspected  title  and  fpimd  that  the  vendor  showed  none.  The 
very  object  of  dividing  the  cash  payment  into  two  amounts  is  to 
allow  of  inspection  of  title  .before  payment  of  the  second  amount. 
Conditions  1  and  5  are  to  be  read  together.  The  vendor  must 
produce  bis  title  on  demand,  in  order  that  requisitions  may  be 
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made  thereon  within  fourteen  days,  i.e.,  before  the  second  payment 
Stoddabt  becomes  dae.  He  has  not  performed  his  part  of  the  contract,  for 
Wood.  ^^  ^^^  ^^^  produced  any  title,  and  therefore  cannot  take  the  benefit 
of  clause  8.  And  it  is  further  submitted  that  where  a  contract 
of  this  kind  says  the  certificate  of  title  to  the  property  sold 
shall  be  produced,  it  means  a  certificate  of  title  in  the  name  of 
the  vendor. 

[Hodges,  J.  I  think  I  so  held  the  other  day  in  the  case  of 
Chirk  v.  Lascelles  (a).  The  facts  in  that  case  were  perhaps  a  little 
stronger.  Still  I  am  disposed  to  hold  the  same  on  a  contract  like 
the  present.  The  way  I  tested  it  in  that  case  was  this :  Suppose 
the  condition  said  "  a  conveyance  to  the  property  purchased  shall 
be  produced,"  would  that  mean  a  conveyance  to  someone  else?  I 
do  not  think  it  could.] 

Hood  and  Skinner  for  the  defendant — It  is  submitted  that  the 
production  of  a  certificate  in  the  defendant's  own  name  was 
unnecessary ;  that  it  was  sufficient  if  he  showed  an  equitable  tide 
in  himself:  Johnstone  v.  Milling  (6). 

[Hodges,  J.     You  showed  no  title  whatever.] 

He  was  shown  the  certificate,  and  he  knew  of  the  contract  of 
sale  to  the  defendant,  and  did  not  ask  for  its  production. 

[Hodges,  J.     Not  before  the  fourteen  days  elapsed.] 

He  should  have  requisitioned  within  fourteen  days  on  the  title. 

[Hodges,  J.  How  could  he  requisition  on  another  person's 
title?] 

He  saw  that  there  was  a  good  title  to  the  land  in  Cooper,  and 
all  he  had  to  ask  for  was  the  connection  between  the  defendant  and 
Cooper.  Besides,  he  was  in  any  event  bound  under  the  contract  to 
pay  within  fourteen  days  the  balance  of  the  cash  payment,  and  that 
altogether  apart  from  the  question  whether  title  was  produced  or 
not.  The  vendor  had  power  to  pay  off  the  promissory  notes  and 
complete  his  contract  with  Cooper  before  the  time  for  payment  of 
the  promissory  notes  under  the  present  contract. 

Topp,  in  reply,  was  not  called  upon. 

(a)  Not  reported.  (h)  16  Q.B.D.  460. 
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HbnoBS^  J.     In  another  case  recently  I  expressed  an  opinion  1889 

as  to  the  constmction  to  be  placed  on  a  condition  such  as  con-      Stoddabt 
dition  5  in  this  contract.     The  present   action   is  brought  for         wood 
dimages  because  the    defendant  has  broken  his   contract.     The 
first  breach  complained  of  is  that  the  defendant  had  no  title,  or  no 
certificate  of  title,  in  accordance  with  condition  5.     That  condition 
is— [here  His   Honor   read  the   fifth  condition] — and  the  first 
question  is,  does  this  condition  require  production  of  a  certificate 
in  the  vendor's  name,  or  is  it  satisfied  by  production  of  a  certificate 
of  title  to  the  land  sold  in  the  name  of  any  person  ?     The  condition 
says  'Hhe"  certificate,  not  ''a"  certificate.     And  it  goes  on  to  say 
that  requisitions  may  be  made  by  the  purchaser  thereon.  .  Now,  in 
the  first  place,  it  would  be  of  little  use  asking  one  to  make  requisi- 
tions on  another's  title.     Then  apply  this  test  of  the  meaning  of  the 
condition.   Suppose  the  land  were  under  the  old  law,  and.the  condition 
said :  "The  conveyance  to  the  property  sold  shall  be  produced,  etc." 
Suppose,  in  short,  that  the  word   "conveyance"   were  inserted 
instead  of  the  words  "  certificate  of  title."     Gould  anyone  say  that 
it  would  be  satisfied  by  producing  a  conveyance  to  another  person  ? 
If  a  conveyance  to  another  person  were  produced,  the  purchaser 
eonld  not  requisition  on  that.     I  think,  therefore,  that  the  word 
'' certificate"  means  "a  certificate  in  the  name  of  the  vendor." 
In  this  case,  in  my  opinion,  it  was  the  duty  of  the  vendor,  within  a 
reasonable  time  from  the  requisition,  to  produce  a  certificate  of 
title  in  his  own  name.     Up  to  the  24th  July  he  had  produced  no 
title  whatever  to  this  land.     On  the  26th  July  there  was  a  meeting 
of  the  parties,  when  matters  were  discussed  and  an  arrangement 
was  made,  and  I  take  Mr.  S.  P.  Simmonds,  the  agent  of  the 
defendant,  to  be  a  truthful  and  accurate  witness  of  what  occurred 
at  that  meeting.    He  stated  that,  on  the  26th  July,  the  plaintifiTs 
adviser  was  willing  that  his  client  should  take  the  place  of  the 
defendant  in  the  purchase,  by  the  defendant,  from  Cooper,  and  the 
difference  between  the  price  at  which  the  defendant  bought  and  the 
price  at  which  he  sold  to  the  plaintiff  should  be  paid  by  his  client, 
and  that  his  client  was  willing  to  carry  that  arrangement  out.    An 
appointment  was  made  for  the  2nd  August,  but  the  defendant  would 
not  keep  it.    He  consulted  his  solicitor  meanwhile,  who  advised  him 
to  rescind  the  contraet  and  forfeit  the  deposit  already  paid.    In  my 
VJLB.,  ToL  XV,  2G 
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opinion  he  had  no  power  to  do  that,  because  he  had  not  himself 
performed  his  part  of  the  contract  and  conditions  of  sale.  The 
plaintiff  is  entitled  to  either  specific  performance  of  the  contract  or 
to  damages  for  breach  of  the  contract.  He  asked,  originally,  for 
both  in  the  alternative.  He  then  changed  and  said — ^no ;  as  I  could 
not  get  the  land  for  nine  months  I  now  ask  for  damages.  I  think 
he  was  justified  in  so  doing.  There  is  nothing  inconsistent  in  so 
doing.  I  know  of  no  reason  why  the  defendant  should  be  spared 
costs,  where,  by  a  very  sharp  piece  of  practice,  he  endeavoured  to 
cancel  the  contract  and  forfeit  the  deposit,  thinking  he  could  pocket 
2002.  and  keep  the  land. 

Judgment  for  plaintiff  for  204Z.  and  costs 
on  the  claim^  and  for  plaintiff'  on 
cov/nter claim y  with  costs. 


Solicitor  for  plaintiff :  F.  S.  Stephen,  junr. 
Solicitor  for  defendant :  T.  K.  V.  Coburn. 


A.  J.  A. 


F.O. 
1889 


Is 


PATRICK  SULLIVAN. 


The  InteHaU  JSsiaiw  Act  1864  (No,  230),  t.  B9—Ikineral  espemei'^Cmratwr  qf 
Intestate  JSwtatee — Liability  of  personal  representative — Personal  UabUUy — 
Leave  to  sue  the  Curator. 

The  Curator  of  Intestate  Estates  is  not  liable,  in  his  representative  capacity,  to 
pay  the  funeral  expenses  of  an  intestate,  whose  estate  he  has  obtfuned  a  role  to 
administer.  A  summons  taken  out  by  the  undertaker  fbr  leave,  under  sec  S9  of 
The  Intestate  JEstates  Act  1864  (No.  230),  to  sue  .the  Curator,  in  his  representatiTe 
capacity,  for  the  funeral  expenses  was  therefore  dismissed. 

Appeal  from  the  refuaal  by  Eerferd,  J.,  of  an  order  giying  leaye, 
under  sec.  89  of  The  Intestate  Estates  Act  1864  (No.  280), 
to  the  applicant,  William  TuUoch,  to  sue  the  Curator  of  Intestate 
Estates  for  expenses  incurred  by  the  applicant  in  burying  Patiiek 
Sullivan,  deceased. 

A  summons  had  been  taken  out  by  the  applicant  calling  on 
Thyere  Weigall  to  appear  on  the  hearing  of  an  application  for  an 
order  giving  the  applicant  leave  to  sue  or  proceed  against  the  said 
Thfeyre  Weigall  to  recover  the  sum  of  20L  lis.  6d.  due  to  him  by 
4hd  estate  of  Patrick  Sullivan,  of  which  estate  Weigall  obtained  a 
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rale  to  administer  on  the  18th  April  1888,  on  the  grounds  set  oat  F.o. 

in  the  afiSdavits.     The  summons  was  headed :  "  In  the  matter  of  1889 

the  Act  of  Parliament,  No.  280,  sec.  89,"  and  was  addressed  to  Z. 

'  '  '  In  re 

Theyre  Weigall,  Esq.      The  affidavits  showed  that  the  deceased,'      Sfluyav. 

Patrick  Sulliyan,  was  a  railway  employee,  who  was  killed,  and  there 

being  none  of  his  family  to  hory  his  body,  the  constable  of  the 

place  instructed  the  applicant,  who  was  an  undertaker,  to  do  so. 

The  applicant  did  so,  and  claimed  payment  of  an  account  therefor 

{atm.l4s.6d. 

ShieU  for  the  applicant  appellant. 

[HoLBOYD,  J.  By  what  authority  did  the  constable  order  the 
undertaker  to  bury  the  man  ?] 

In  the  absence  of  anybody  willing  to  do  so,  it  was  the  constable's 
dnty  in  the  public  interest  to  get  the  body  buried.  The  Curator,  in 
the  absence  of  an  executor  or  administrator,  is,  independently 
altogether  of  contract,  liable  for  the  funeral  expenses.  The 
amount  claimed  was  for  expenses  in  burying  him,  and,  the  Curator 
lefasing  to  pay  it,  leaye  to  sue  him  was  applied  for  under  sec.  89  of 
the  Act  No.  280.  He  opposed  the  application  on  the  ground  that 
the  items  making  up  the  claim  were  excessive.  The  learned 
judge  adjudicated  upon  the  individual  charges,  and  refused  the 
application.  It  is  submitted  that  he  should  not  have  gone  into 
the  items,  but  have  granted  leave  to  sue,  when  the  fairness  or 
excessiveness  of  the  demand  might  properly  have  been  dealt 
with. 

[HoLSOYD,  J.    Does  sec.  89  apply  to  this  case  at  all  ?] 

It  is  doubtful  whether  or  not  it  does,  but  the  Curator  does  not 
object  on  that  ground,  or  raise  that  question  in  any  way.  There  is 
no  case  in  which  the  question  has  been  raised  for  decision  in  our 
Court,  but  the  practice  has  always  been  to  make  an  application  for 
leave  to  sue,  and  in  Pratz  v.  WeigaU  (a)  Molesworth,  J.,  seemed  to 
think  it  was  necessary. 

[a'Bbceett,  J.  I  think  it  has  been  the  practice,  but  I  should 
have  thought  it  was  not  necessary  under  the  Act. 

HoLBOTD,  J.  I  should  have  thought  ihis  section  referred  to 
matters  in  respect  of  which  there  rested  with  the  Curator  some 

(a)  2  A.L.T.  104. 
2a  2 
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F.o.  personal  liability.    In  cases  of  debts  due  by  the  estate  I  should 

1839  think  it  was  not  necessary  to  get  leave,  but  he  could  be  sued  in  the 

I  ordinary  way. 

BuLLiYAv.  Williams,  J.     If  this  section  does  not  apply,  the  result  would 

be  that  the  learned  judge  was  right  in  dismissing  this  summons.] 

He  is  personally  liable  if  he  pays  other  creditors  before  paying 
this  claim,  which  should  be  paid  first :  2  Wms.  on  Exors,  (7th  ed.), 
988-9;  and  by  The  Intestate  Estates  Act  1886  (No.  900),  sec.  6, 
if  he  has  refused  to  recognise  a  claim  he  must  not  distribute  the 
assets  for  six  months  in  order  that  the  alleged  creditor  may 
institute  proceedings  to  enforce  his  claim. 

[HoLBOYD,  J.  That  section  certainly  seems  to  show  a  right  to  sue.] 

Yes  ;  but  it  is  not  inconsistent  with  obtaining  leave  to  sue. 

[HoLBOTD,  J.  If  there  is  a  necessity  for  getting  leave,  what 
has  the  judge  to  consider  on  the  application  for  leave  ?] 

A  primd  fade  case  must  be  made  out ;  the  leave  is  required  to 
prevent  people  bringing  forward  fictitious  claims  against  a  dead 
man's  estate,  and  to  prevent  the  Curator  being  needlessly  worried 
with  such  claims. 

[HoLBOYD,  J.  Then  why  should  not  the  judge  consider  the  claim  ?] 

He  must  so  far  consider  it  as  to  see  that  there  is  e^  primd  facie 
case,  but  he  is  not  to  in  e£fect  try  the  action.  Payment  for  the 
funeral  is  a  first  charge  upon  a  deceased's  assets,  and  an  adminis- 
trator is  liable  to  be  sued  therefor  apart  from  contract:  Re  Dean  (b). 
It  is  a  devastavit  if  the  administrator  pays  other  creditors  before 
the  funeral  expenses. 

[HoLBOYD,  J.  Your  summons  is  against  your  argument.  You 
say  he  is  liable  for  a  devastavit,  but  your  summons  is  to  recover  a 
sum  due  by  the  estate. 

Williams,  J.  You  say  he  has  distributed  the  estate  in  payment 
of  debts  of  a  lesser  degree.  If  you  sued  him  personally  you  might 
be  right  in  obtaining  leave  to  sue,  but  if  you  are  suing  the  estate — 
suing  him  in  his  representative  capacity — ^I  should  have  thought 
this  section  did  not  apply.] 

The  summons  was  undoubtedly  for  leave  to  sue  the  Curator  in 
his  representative  capacity.  There  are  in  the  hands  of  the  Curator 
sufficient  funds  to  pay  the  whole  of  this  claim. 

(J)  11  V.L.R.  761. 
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[Williams,  J.    TugweU  v.  Heyman  (c),  and  Rogers  v.  Price  (<i),  p.o. 

cited  in  1  Wms,  on  Exars,  (7th  ed.),  1788-9,  show  that  a  stranger  iggg 

can  recover  the  expenses  if  they  are  suitable  against  an  executor  J 

who  has  assets.  If  the  person  who  gives  the  order  for  the  funeral  Sullivan. 
pays  for  it,  he  may  have  an  action  against  the  executor  or  admin- 
istrator. Those  cases  were  referred  to  in  Corner  v.  Shew  (e),  and 
the  Court  held  that  those  cases  show  that  if  there  are  assets  he  can 
sue  the  executor  personally  on  an  implied  contract,  but  cannot  sue 
him  in  his  representative  capacity.] 

In  this  case  the  Curator  does  not  say  that  he  is  not  liable,  but 
that  lOZ.  is  sufficient  to  meet  the  demand.  It  is  submitted  that  on 
an  application  for  leave  to  sue  it  was  not  intended  that  the  judge 
should  consider  the  claim  item  by  item,  but  only  to  see  that  there 
was  a  bond  fide  claim,  and  that  the  only  question  now  to  be  con- 
sidered is  whether  or  not  the  judge  should  have  considered  the 
propriety  of  those  items.  He  has  a  good  admitted  claim  for  lOZ., 
and  he  cannot  even  get  that,  as  leave  to  sue  has  been  refused. 

Isaacs  for  the  Curator — The  summons  is  very  doubtful ;  it  is 
addressed  to  Theyre  Weigall  personally,  and  is  to  sue  or  proceed 
against  "the  said  Theyre  Weigall,"  without  calling  him  the 
Curator. 

[HoLBOTD,  J.  I  think  you  must  take  it  to  be  against  the 
estate.] 

The  applicant  could  not  recover  on  a  devastavit  until  he 
obtained  a  judgment:  McAuUy  v.  Beatty  (f). 

[Williams,  J.  It  is  now  admitted  on  all  sides  that  this 
gammons  was  against  the  Curator  in  his  representative  capacity. 
The  authorities  show  that  it  was  a  personal  liability  of  the  Curator. 
You  say,  I  suppose,  that  the  summons  ought  to  be  dismissed  ?] 

Yes.     [He  was  then  stopped  by  the  Court.] 

Williams,  J.,  delivered  the  judgment  of  the  Court  [Williams, 
HoLROTD,  and  a'Bbokett,  JJ.]  This  claim  was  preferred  against 
Theyre  Weigall  in  his  representative  capacity,  and  in  no  other 
capacity.    Mr.  Shiels  for  the  applicant  has  admitted  that,  and  that 

(e)    3  Camp.  298.  («)    3  M.  &  W.  350. 

(i)   3  Y.  A  J.  28.  (/)  12  V.L.R.  633. 
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P.O.  this  sommons  was  directed  to  hiniy  and  that  the  application  was 

made  against  him  in  that  representative  capacity,  and  not  personally. 
Now  that  being  so,  the  authorities  are  conclusive.     The  cases  of 

SuLuvAir.      TugweU  v.   Heyman  (g),  Rogers  v.  Price   (A),  and   Comer  v. 

WiUiamt,  J.  Shew  (t),  show  that  this  claim,  if  it  exists  at  all,  exists  against 
the  representative  of  the  estate,  personally  only,  and  not  in  his 
representative  capacity.  In  the  last-named  case  Parke,  B.,  says  at 
pp.  865-6,  referring  to  the  other  two  cases  :  **  With  respect  to  the 
two  cases  above  cited,  it  was,  no  doubt,  decided  by  them  that 
there  is  an  implied  promise  on  the  part  of  an  executor,  who  has 
assets,  to  pay  the  reasonable  expense  of  such  a  funeral  of  his 
testator  as  is  suitable  to  his  degree  and  circumstances.  It  was 
contended,  however,  at  the  bar,  that  those  decisions  were  against  a 
prior  authority,  and  were  wrong  (a  question  upon  which  it  is  not 
necessary  for  us  to  give  any  opinion)  ;  but  that,  if  they  were  right, 
the  only  point  really  determined  was  that  the  law  implies  a  contract 
on  the  part  of  the  executor  personally ^  and  not  in  his  representative 
character ;  and  we  are  all  of  that  opinion.  The  implied  promise 
cannot  place  the  defendant  in  a  different  condition  than  if  he  had 
made  an  express  contract  to  the  same  effect,  which  certainly  would 
have  bound  him  personally  only ;  and  none  of  these  cases  contain 
any  authority  to  the  contrary."  Now  having  regard  to  the  way  in 
which  this  summons  has  been  framed,  to  the  aspect  in  which  the 
claim  has  been  preferred,  and  to  the  admissions  made  by  the 
appellant's  counsel,  it  is  plain  that  the  form  of  this  summons  is 
altogether  misconceived — ^that  the  application,  if  made  at  all, 
should  be  made  as  against  Th^yre  Weigall  in  his  personal  character 
only,  and  not  in  his  representative  capacity ;  and  on  that  ground 
we  think  the  learned  judge  was  right  in  dismissing  the  summons. 
It  was  misconceived  and  improperly  framed.  The  appeal  will  be 
dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellant :  Madden  db  Butler, 
Solicitors  for  respondent :    Weigall  d  Dobson. 

A.  J.  A. 

(ff)  3  Cunp.  208.  (h)  3  T.  &  J.  28.  (t)  8  M.  &  W.  350. 
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FITZGERALD  v.  SMITH.  1889 

JfaySL 
Wm  MMttrmetion — Devue — Words  descriptive  of  realty  as  well  as  personalty-^  Jn^^  7. 

lyiretstions  appropriate  to  personalty  only — laave  of  Court  to  trustees  bringing  

netum  as  to  trust  property.  A*Beokett,  J. 

A  testator  by  his  will,  after  appointing  trustees  and  executors,  g^ve  his  household 
fvnitnre  to  his  wife,  and  then  devised  to  her  his  residence  for  her  life,  and  directed 
hit  tniBtees,  after  her  death,  to  sell  and  pay  the  money  arising  therefrom  for  the 
beoefit  of  his  children  as  thereinafter  directed.  The  will  then  proceeded  :  "  As  to 
all  the  rest  and  residue  of  my  property,  of  whatever  description,  I  direct  my  said 
trustees  to  get  in  and  to  pay  the  same  from  time  to  time  into  the  proper  hands  of  my 
sud  wife  during  her  life,  or  so  long  as  she  remains  unmarried,  her  receipt  to  be  a 
inSeient  discharge  for  the  same,  and  from  and  after  the  decease  or  marriage  of  my 
wife,  to  pay  the  same  for  the  maintenance,  education  and  support  of  all  and  every 
my  children ;  and  should  any  portion  remain  after  the  youngest  attains  the  age  of 
twnty-one  years,  the  same  to  be  equally  divided  amongst  the  then  surviving 
ebiUren.'' 

SM,  that  the  inapplicability  or  inappropriateness  to  real  estate  of  the  directions 
u  to  the  disposition  of  the  residue  did  not  control  the  generality  of  the  words 
"  property  of  whatever  description,"  which  would  include  realty. 

Where  the  beneficiaries  consented,  the  Court,  upon  an  originating  summons,  gave 
the  trustees  leave  to  bring  an  action  to  test  the  validity  of  a  lease  of  a  portion  of  the 
trust  property,  but  carefully  abstained  from  going  into  the  question  of  its  invalidity, 
or  the  chance  of  success  in  impeaching  it. 

OaiGiNATiNa  Bnmmons  to  obtain  the  determination  of  a  judge  as 
to  certain  questions  arising  in  the  administration  of  the  estate  of 
DaTid  Smith  the  younger,  deceased. 

By  his  will,  dated  the  28rd  March  1866,  one  John  Smith 
deTised  two  messuages,  Nos.  75  and  76  Flinders  Street,  on  which  an 
hotel  and  restaurant  then  was,  to  the  use  of  his  brother,  David  Smith 
the  elder  and  his  assigns,  during  his  life,  with  remainder  to  the  use 
of  his  eldest  son  David  Smith  the  younger,  his  heirs  and  assigns, 
for  ever.  John  Smith  died  on  27th  December  1868,  and  probate  of 
his  will  and  a  codicil  thereto  was  granted  to  Thomas  Higginbotham, 
the  executor  therein  named,  on  11th  February  1869.  David  Smith 
the  elder  survived  the  testator,  and  received  the  rents  of  the 
premises  till  his  death  on  18th  October  1887.  David  Smith  the 
younger  died  on  6th  March  1870.  By  his  will,  bearing  date  the 
16th  December  1869,  he  appointed  the  plaintiffs  trustees  and 
executors  thereof,  and  the  will  proceeded  as  follows: — "And  I 
give,  devise,  and  bequeath  to  my  wife,  Sarah,  all  my  household 
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Smith. 
A*B9cheU,  J, 


fornitnre  of  every  description  for  her  own  use  absolutely.  And  I 
give  and  devise  all  that  my  freehold  tenement  in  which  I  now 
reside  at  Mortlake  aforesaid  unto  my  said  trustees  their  executors, 
administrators  and  assigns  upon  trust  to  permit  and  suffer  my  said 
wife  to  hold  and  occupy  the  same  rent  free  during  her  life,  and  after 
her  decease  I  direct  my  said  trustees  or  the  survivor  of  them,  their 
executors,  administrators  or  assigns,  to  sell  and  dispose  of  the  said 
messuage  and  premises  for  the  best  price  that  can  be  obtained  for 
the  same,  and  to  pay  the  money  arising  therefrom  for  the  benefit  of 
my  children  in  manner  hereinafter  mentioned.  And  as  to  all  the 
rest  and  residue  of  my  property  of  whatever  description,  I  direct 
my  said  trustees  to  get  in  and  to  pay  the  same  from  time  to  time 
into  the  proper  hands  of  my  said  wife  during  her  life,  or  so  long  as 
she  remains  unmarried,  her  receipt  to  be  a  sufficient  discharge  for 
the  same,  and  from  and  after  the  decease  or  marriage  of  my  wife,  to 
pay  the  same  for  the  maintenance,  education  and  support  of  all  and 
every  my  children,  and  should  any  portion  remain  after  the  youngest 
attains  the  age  of  twenty-one  years,  the  same  to  be  equally  divided 
amongst  the  then  surviving  children.*' 

The  present  originating  summons  was  taken  out  by  Geo.  Sydney 
Fitzgerald  and  John  Grieve,  the  executors  and  trustees  of  the 
will  of  David  Smith  the  younger,  deceased,  against  his  widow, 
Sarah  Smith,  and  his  children  Agnes  Ann  Smith,  Sarah  Jane  Smith, 
Mary  Elizabeth  Smith,  David  Emanuel  Smith,  and  Marguerite 
Amelia  Smith,  an  infant  who  appeared  by  her  next  friedd,  James 
White,  for  the  determination  of  the  following  questions  arising  in 
the  administration  of  the  estate  or  trust,  viz. : — 

''  1.  Has  the  above-named  testator,  David  Smith  the  younger, 
died  intestate  as  to  his  estate  in  fee  simple  in  remainder  in  the 
premises  known  as  'Cannon's  Hotel  and  Dining  Rooms,'  Nos. 
75  and  76  Flinders  Street,  Melbourne  ? 

^'2.  Who  are  entitled  to  the  premises,  and  in  what  manner 
shares  and  proportions  ? 

**  8.  Whether  the  plaintiffs  ought  to  take  proceedings  to  test 
the  existence  and  validity  of  a  certain  lease  of  the  said  premises 
alleged  to  have  been  granted  on  the  4:th  day  of  May  1885  by 
Letitia  Boy  Smith  and  David  Smith  the  elder  to  Albert  Button 
under  the  *  Real  Property  Statute  1864 '  ? 
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"  Or  in  the  alternative  to  paragraph  8  for  an  order  directing  the 
plaintiffs  to  bring  any  and  (if  so)  what  proceedings,  or  to  abstain 
from  bringing  proceedings  with  regard  to  the  premises. 

"Or  (if  and  so  far  as  necessary)  for  administration  of  the 
estate  and  execution  of  the  trasts  nnder  the  direction  of  the 
CJourt." 


1889 

FiTZaSIULD 

V, 

Smith. 
A'Beekett,  J, 


No  appearance  for  the  defendants,  David  Emanuel  Smith  and 
Sarah  Jane  Smith,  whose  wherabonts  were  unknown. 

Higgins  for  the  plaintiffs — The  lease  of  this  hotel  was  granted 
by  the  mortagee  of  the  tenant  for  life,  and  the  tenant  for  life  of  a 
settled  estate,  under  circumstances  which  are  suspicious,  and  it  is 
asked  that  the  Court  should  authorise  the  executors  bringing  an 
action  to  test  its  validity. 

[a'Beckett,  J.  I  do  not  see  how  I  can  do  that ;  it  would  be 
adirising  executors  whether  a  good  action  lies.] 

It  is  submitted  that  executors  are  entitled  to  have  the  approval 
of  the  Court  as  to  bringing,  perhaps,  an  expensive  litigation,  when 
one  of  the  beneficiaries  is  an  infant.  If  they  do  not  bring  the  action 
they  may  be  accused  of  wilful  default ;  if  they  do,  without  the 
leave  of  the  Court,  they  may  be  charged  with  a  large  expenditure, 
which  is  useless ;  and  it  is  submitted  they  are  entitled  to  ask 
the  approval  of  the  Court  in  a  case  of  diflSculty  of  this  kind. 
Jurisdiction  is  given  to  the  Court  to  approve  of  a  particular  course 
of  action  by  executors  upon  an  originating  summons  by  Order  LY., 
r.  8.  The  executors  in  a  case  of  difficulty  would  be  entitled  to 
place  the  execution  of  the  trusts  in  the  hands  of  the  Court,  and  all 
that  is  now  asked  is  that  in  a  case  of  difficulty  the  Court  will  give 
its  sanction  to  their  bringing  an  action. 

Neighbour  for  the  defendant,  Mrs.  Smith,  consented  to  the 
order  asked  as  to  the  lease — As  to  the  construction  of  the  will  it 
is  submitted  that  there  is  an  intestacy.  Where  the  trusts  of  a 
will  are  applicable  exclusively  to  personalty,  realty  does  not  pass, 
although  the  testator  has  used  words  in  the  gift  or  devise  which 
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wonid  otherwise  include  realty,  such  as  in  this  case  the  words  **  all 
the  rest  and  residue  of  my  property  of  whatever  description." 
Coard  v.  Holdernesi  (a).  Lloyd  v.  Lloyd  (b),  appears,  howerer,  to 
be  otherwise.  Here,  although  the  words  ''all  the  rest  and  reddae 
of  my  property  of  whatever  description"  would  of  themselyeg 
include  realty,  yet  the  direction  to  "get  in  and  pay  the  same'* 
from  time  to  time  into  the  hands  of  his  wife  for  life,  or  till  she 
re-marries,  is  applicable  only  to  personalty.  So,  also,  the  direction 
that  the  wife's  receipt  is  to  be  a  discharge  to  the  executors,  and 
the  direction  after  her  death  or  re-marriage  "  to  pay  the  same  for 
the  maintenance,  education  and  support  of"  his  children,  and  the 
direction  that  on  the  youngest  attaining  twenty-one  the  same  is 
**  to  be  equally  divided  amongst  the  then  surviving  children"  are 
applicable  to  personalty  only. 


Agg  for  the  defendants,  Agnes  Ann  Smith,  Mary  Elizabeth 
Smith,  and  Marguerite  Amelia  Smith — ^It  would  seem  to  be  greatlj 
for  the  benefit  of  the  beneficiaries  that  the  question  as  to  the 
validity  of  the  lease  should  be  tested.  If  the  trusts  of  the  will 
were  being  executed  under  the  direction  of  the  Court,  the  executors 
would  have  had  to  get  the  leave  of  the  Court  to  bring  such  an  action, 
and  it  seems  that  Order  LY.,  r.  8  («),  is  intended  to  allow  of  snch 
a  matter  being  dealt  with  on  an  originating  summons.  As  to  the 
construction  of  the  will,  it  is  submitted  that  there  is  no  intestacy. 
No  doubt  there  are  cases,  most  of  which  however  are  very  old,  in 
which  general  expressions,  that  would  of  themselves  include  real 
estate  when  collocated  with  words  descriptive  of  personal  estate,  are 
restrained  by  that  association  to  subjects  of  the  same  species ;  but 
in  those  cases  there  was  no  preceding  devise  or  mention  of  real 
estate,  a  circumstance  which  was  considered,  in  such  cases,  as 
having  weight  in  the  exclusion  of  real  estate :  1  Jarm.  on  WUU 
(4th  ed.),  718,  726.  In  this  case  the  will  deals  with  personalty 
and  realty,  and  then  there  is  a  gift  of  ''  all  the  rest  and  residue  of 
my  property  of  whatever  description,"  terms  of  the  widest  possible 
description,  and  so  clearly  descriptive  of  real,  as  well  as  personal, 
estate  as  to  admit  of  no  ambiguity.     The  inclination  of  Courts  at 


(a)  20  Bcav.  147. 


{b)  L.R.  7  Eq.  45& 
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the  present  day  is  to  hold  lands  to  pass  under  words  capable,  per  se, 
of  comprehending  them,  notwithstanding  their  association  with 
terms  applicable  to  personalty  only :  1  Jarm.  on  Wilis  (4th  ed.)^ 
728,  cited  with  approval  in  Smyth  v.  Smyth  (c).  The  case  of  Coard 
T.HoUemess  is  cited  in  1  Jarm.  on  Wills  (4th  ed.),  786-7.  In 
that  case  there  was  no  prerions  devise  of  realty  as  here,  and  all 
that  was  held  was  that  the  words  used,  ''all  estate,  effects,  and 
property  whatsoever  and  wheresover,**  were  shown  by  the  whole 
oontezt  to  refer  to  personal  estate  only. 


1889 
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Higgins  in  reply.  As  to  the  direction  of  the  Court  referred  to 
Suffolk  V.  Lawrence  {d)  ;  Re  Robinson  (e) ;  1  Seton  on  Decrees 
m  ed.),  488. 

Neighbour  referred  to  Lewin  on  Trusts  (7th  ed.),  218. 

Cur.  adv.  vvit. 


a'Bbckett,  J.  This  is  an  originating  summons  to  determine 
the  construction  of  the  will  of  one  David  Smith,  who  was  entitled 
to  a  property  known  as  Cannon's  Hotel  and  Dining-rooms  in 
Flinders  Street.  After  appointing  trustees  and  executors,  he  gave 
his  household  furniture  to  his  wife.  Then  he  devised  to  her  his 
freehold  house  at  Mortlake  for  her  life,  and  after  her  death  he 
directed  his  trustees  to  sell,  and  to  pay  the  money  for  the  benefit 
of  his  children  in  manner  thereinafter  directed.  The  will  then 
proceeded  as  follows : — 

"  As  to  all  the  reit  and  reridne  of  my  property,  of  whatever  description,  I  direct 
my  laid  trustees  to  get  in  and  to  pay  the  same  from  time  to  time  into  the  proper 
hands  of  my  laid  wife  daring  her  life,  or  bo  long  as  she  remains  unmarried,  her  receipt 
to  be  a  suffident  discharge  for  the  same,  and  from  and  after  the  decease  or  marriage 
of  my  wife  to  pay  the  same  for  the  maintenance,  education,  and  support  of  all  and 
emy  my  children ;  and  should  any  portion  remain  after  the  youngest  attains  the  age 
of  twenty-one  years,  the  same  to  he  equally  divided  amongst  the  then  surviving 
children." 

Counsel  for  the  widow  contends  that  the  testator  died  intestate 
IS  to  the  Flinders  Street  property.  Counsel  for  the  children  that  it 
is  included  in  the  residuary  disposition.     The  argument  in  favour 


June  7. 


(c)  8  Ch,  D.,  p.  567. 


(d)  W.  N.  1884, 168. 


(0>  31  Ch.  D.  247. 


Digitized  by 


Google 


472 


SUPREME  COURT:  VICTORIA. 


IT.L.R. 


1889 
FiTzas&Auo 

V. 

Skith. 
A' Beckett,  J. 


of  intestacy  rests  altogether  upon  the  inapplicability  to  real  estate 
of  the  directions  as  to  the  disposition  of  this  residue.  I  hold  that 
inappropriate  expressions  do  not  control  the  generality  of  the  words 
*'  property  of  whatever  description."  I  act  on  the  principle  stated 
as  follows,  in  Saumarez  v.  Saumarez  (/) : — "  The  circumstance  of 
his  (the  testator)  using  expressions  and  giving  directions  applicable 
only  to  the  personal  estate  may  prove  that  he  did  not  at  the  time 
consider,  or  was  not  aware,  that  this  fee  would  be  part  of  his 
residue  ;  but  if  such  knowledge  be  not  necessary,  as  it  certainly  is 
not,  to  give  validity  to  the  devise,  the  absence  of  it,  though  so 
manifested,  cannot  destroy  the  operation  of  the  general  intent  of 
passing  all  the  residue  of  his  property."  The  case  of  Coard  v. 
Holdemess  (g),  relied  upon  for  an  intestacy,  is  opposed  to  these 
views,  and  also  to  the  views  expressed  in  Jarman  on  Wills,  after  a 
review  of  the  decided  cases  upon  similar  points.  These  were 
approved  and  applied  in  the  case  of  Smyth  v.  Smyth  (h),  which 
affirmed  the  position  that  it  is  **  the  inclination  of  the  Courts  at 
the  present  day  to  hold  lands  to  pass  under  words  capable,  per  se, 
of  comprehending  them  notwithstanding  their  association  with 
tenns  applicable  to  personalty  only.''  Holding  that  the  residuaiy 
clause  includes  real  estate,  I  think  that  it  may  be  taken  to  devise 
the  estate  to  the  trustees  by  implication  upon  trust  to  sell  for  the 
purposes  of  the  will  (see  cases  collected  by  Jarman  on  WiUs  (4th 
ed.).  Vol.  II.,  pp.  804-305).  There  is  no  express  devise  of  the  legal 
estate  in  remainder  in  the  land  in  which  the  wife  takes  a  life 
interest,  and  the  will  seems  to  be  drawn  on  the  assumption  that 
the  mere  appointment  of  persons  as  trustees  gives  them  the  control 
of  the  property  as  to  which  they  are  appointed.  The  direction  to 
**  get  in  "  and  "  pay  **  and  to  "  divide,"  sufficiently  indicate  an 
intention  that  the  trustees  shall  sell  the  property  as  to  which  these 
directions  are  given.  Counsel  for  the  widow  concedes  that  she 
takes  no  more  thaa  an  estate  during  widowhood  in  the  income  of 
the  residuary  property.  This  appears  to  me  the  proper  construction 
of  the  clause,  and  I  shall  make  a  declaration  accordingly.  The 
loose  and  confused  language  of  the  testator  leaves  much  doubt  as 
to  what  he  really  intended.  The  construction  I  have  adopted  seems 
the  most  reasonable,  though  not  the  only  construction  which  the 

(/)  4  My.  &  Cr.  331.  (y)  20  B«av.  147.  (*)  8  Ch.  D.  661. 
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will  admits  of.     The  summons  seeks  the  direction  of  the  Court 

upon  another  point,  as  to  taking  proceedings  to  sat  aside  a  lease  of 

the  Flinders  Street  property,  purporting  to  have  been  made  under 

Part  V.  of  the  Real  Property  Statute.     The  trustees  are  unwilling 

to  assmne  responsibility  by  bringing  an  action  without  the  sanction 

of  the  Court.     Counsel  for  the  widow,  and  for  the  adult  children, 

state  that  they  are  desirous  that  leave  should  be  given  to  the 

tmstees  to  bring  an  action.     I  express  no  opinion  upon  the  facts 

mentioned  in  the  affidavits,  as  showing  the  invalidity  of  the  lease, 

or  as  to  the  probability  of  success  in  impeaching  it.     I  leave  the 

tnutees  to  exercise  their  own  discretion  in  the  matter.     All  that  I 

intend  by  giving  leave  to  bring  an  action  is  to  justify  the  trustees 

as  between  themselves  and  their  cestuis  que  trustent  in  incurring 

expense  in  obtaining  legal  advice  and  acting  upon  it  with  regard  to 

this  lease.    - 

*'  Declare  that  the  real  estate  of  the  testator  not  specificallj  devised  was  effectnally 
fiiposed  of  hy  the  directions  of  his  will  as  to  his  residuary  property,  and  was  therehy 
devised  to  the  trustees  of  the  will  upon  trust  for  sale^  and  that  the  widow  of  the 
testator  became  entitled  during  her  widowhood  to  the  income  to  he  produced  by  such 
ml  estate  and  by  investment  of  the  proceeds  of  sale  thereof.  Order  that  the 
iriamtiib  be  at  liberty  to  take  proceedings  to  test  the  validity  of  a  lease  of  the 
totator's  real  estate  in  Flinders  Street  to  Robert  Britton.  Order  that  the  costs  of 
piaintiflii  and  defimdants  be  taxed,  plaintiffs'  costs  as  between  solicitor  and  client, 
sad  that  the  plaintifEs  may  retain  their  own  costs  and  pay  the  costs  of  the  other 
parties  when  so  taxed  out  of  the  moneys  now  in  their  hands  as  trustees  of  the  said 

Solicitors  for  plaintiffs :  Cleverdon,  Westley  dt  Dale. 
Solicitor  for  defendant  Sarah  Smith :  McKinley. 
Solicitors  for  other  defendants :  Hart  d  Benjamin. 

A.  J.  A. 
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May  28,  30. 
JttM  7.  ''  ^^  £««^  Property  Statute  1864"  (^o.  213),  t,  dS^Settled  etUUe—Bml^ng  Imue 

— petition  for  lecue — Oppontion  of  a  stranger — Coete, 


A' Beckett,  J. 


Under  sec.  98  of  "  The  Real  Property  SiaiuU  1864"  (No.  218),  a  person  haTing 
no  interest  in  s  settled  estate  may  obtain  leave  to  appear  and  oppose  a  petition  for 
leave  to  let  the  same  on  a  bnilding  lease  ;  and,  if  he  shows  that  the  granting  of  the 
pnyer  of  the  petition  is  not  consistent  with  a  due  regard  to  the  interests  of  those 
entitled  beneficially  to  the  estate,  will  be  allowed  his  costs,  even  though  it  is  not 
pretended  that  he  intervened  in  their  interests,  bat  did  so  to  serve  his  own  pnrposei 
as  a  speculator  in  lands  and  buildings  in  the  vicinity,  and  from  his  desire  that  low- 
class  buildings  in  the  vicinity  should  be  replaced  by  high-class,  and  that  valuabls 
property  near  his  own  should  not  be  made  unmarketable  by  a  long  lease  of  mesn 
building^  at  a  low  rate. 

Petition  under  Part  V.  of  "  The  Real  Property  Statute  1864  *' 
(No.  218),  by  the  tenant  for  life  of  a  settled  estate  for  leave  to 
grant  a  building  lease  for  twenty-one  years  of  the  Westemport 
Hotel,  Melbourne. 

By  his  will,  Michael  Pender,  the  former  owner  of  the  hotel, 
devised  the  same  to  the  petitioner,  Henry  Brettargh,  for  life,  with 
remainder  to  trustees  to  sell  and  divide  among  the  children  of 
Henry  Brettargh,  or  failing  them,  to  certain  other  relatives  of  the 
testator.    By  his  will  the  testator  gave  power  to  his  trustees  to 
lease  the  hotel  for  twenty-one  years,  but  gave  no  power  to  grant  a 
building  lease.     The  property  was  at  present  subject  to  a  lease  of 
twenty-one  years,  of  which  seven  years  had  expired,  at  a  rental  of 
460Z.  per  annum  to  one  Norah  Josephine  Athersuch,  which  had 
been  transferred  to  Elizabeth  Agnes  Finlay.      The  hotel,  which 
was  at  the  corner  of  Queen  Street  and  Little  Flinders  Street,  was 
built  about  the  year  1848,  and  was  small,  and  had  from  length  of 
time  become  dilapidated,  and  was  said  to  be  wholly  unfit  for  the 
requirements  of  the  neighbourhood.     It  was  therefore  proposed  to 
grant  a  building  lease  of  the  property  to  one  J.  B.  Perrins  for  the 
term  of  twenty-one  years  at  a  rent  of  4502.  per  ahnum,  Mr.  Perrins 
undertaking  to  put  on  the  land  a  building  of  the  value  of  4,0002. 
The  present  tenant,  Mrs.  Finlay,  had  consented  to  surrender  her 
lease  on  payment  to  her  by  Mr.  Perrins  of  7,0502.  for  her  interest 
in  the  present  lease.     The  sanction  of  the  Court  was  desired  to  the 
granting  of  the  lease  to  Mr.  Perrins  on  these  terms,  which  were 
said  to  be  the  best  that  could  be  obtained. 
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Higgins  for  the  petitioner.  1889 

i»  re 

Woolf,  for  the  guardian  of  the  petitioner's  only  daughter,  Eileen        P^™»- 
Mary  Brettargh,  consented  to  the  prayer  of  the  petition.  A' Beckett,  J. 

Lofimer,  for  the  remaindermen,  also  consented. 

Hayesi  for  the  trustees  of  the  testator's  mil,  John  Buckley  and 
Euclid  Basil  Pender,  also  consented. 

Bayles,  for  one  Frederick  William  Prell,  who  was  the  owner  of 
the  adjoining  property  and  other  property  in  the  neighbourhood, 
bat  haying  no  interest  in  the  subject  matter  of  the  petition,  asked 
for  leave  to  appear  in  order  to  point  out  that  it  was  not  desirable 
in  the  interest  of  the  beneficiaries  that  the  application  should  be 
granted.  Sec.  98  of  the  "  Real  Property  StatuU  1864  "  (No.  218) 
provides  for  a  person  not  interested  in  the  estate  opposing  the 
application. 

[a'Bbokett,  J.  From  the  materials  brought  before  me  by  the 
petitioner,  I  should  say  that  the  application  is  a  desirable  one  to 
grant,  but  I  will  hear  what  Mr.  Prell  says.] 

Bayles — He  has  filed  an  affidavit  stating  that  he  owns  pro- 
perties adjoining  and  near  to  this  hotel,  and  that  he  himself  is 
willing  to  give  18,0002.  for  the  property  subject  to  the  fourteen 
years'  lease.  .  He  also  states  that  having  regard  to  the  neigh- 
bouring buildings,  the  sum  of  4,0002.  is  a  totally  inadequate 
one  to  spend  on  this  property,  and  that  12,0002.  at  least  should 
be  spent. 

Higgins  asked  the  Court  to  rule  whether  Mr.  Prell,  a  stranger 
to  the  estate,  was  to  be  heard  on  that  affidavit. 

[a'Bbokbtt,  J.    I  think  I  might  hear  what  he  has  to  say.] 

Higgins — ^If  he  appears  at  his  own  cost  there  is  no  objection, 
but  this  is  an  application  which  ought  to  have  been  made  separately 
under  sec.  98  of  the  "  Real  Property  Statute  1864  "  (No.  218), 
and  costs  sboold  not  be  inflicted  on  the  estate. 
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In  re         sec.  98,  and  that  if  he  makes  a  good  case  he  is  entitled  to  costs. 
Pbkssb. 

A'Beeketi,  J.  a'Bbckbtt,  J.     There  is  an  affidavit  made  by  which  Mr.  Prell 

suggests  that  the  parties  have  made  a  very  bad  arrangement. 
Under  those  circumstances  they  should  have  time*  to  consider 
whether  his  views  are  correct,  and  have  an  opportunity  to  combat 
them.  I  will  adjourn  the  case  for  a  week,  with  liberty  to  file 
further  affidavits,  so  as  to  allow  the  trustees  to  consider  the  state- 
ment made  in  Mr.  Prell' s  affidavit. 


ifoy  80.  Further  affidavits  had  since  been  made,  one  by  the  trustees 

stating  that  they  had  read  Mr.  Prell's  affidavit,  and  had  caused  a 
valuation  to  be  made,  in  consequence  of  which  they  now  objected 
to  the  application  being  granted,  as  in  their  opinion  the  terms  of 
the  proposed  lease  were  not  beneficial  to  the  interests  of  the 
persons  entitled  under  the  will. 

Higgins  for  the  petitioner. 

Bayles  for  Mr.  Prell. 

Hayes,  for  the  trustees,  now  objected  to  the  prayer  of  the 
petition  being  granted ;  as  the  trustees  are  trustees  for  unborn 
children,  the  Court  has  no  jurisdiction  to  grant  the  prayer  of  the 
petition  when  they  do  not  consent  (sec.  96). 

Cur.  adv.  vuU. 

Jum  7.  a'Beoeett,   J.     Under  the  will  of  the  late  Michael  Pender, 

Mr.  Henry  Brettargh  is  tenant  for  life  of  an  hotel  property  at 
the  comer  of  Queen  Street  and  Flinders  Lane,  now  let  for  460Z. 
a  year,  under  a  lease  for  twenty-one  years,  of  which  seven  years 
have  expired.  At  his  death  the  property  goes  to  trustees,  who 
*  are  to  sell  and  divide  the  proceeds  between  his  children.  If 
there  are  no  children,  the  property  is  given  to  other  relatives 
of  the  testator,  who  have  had  notice  of  the  present  application. 
Mr.  Brettargh  has  presented  a  petition,  under  the  Settled  EstaJtu 
Acty  to  be  permitted  to  grant  a  new  lease  for  twenty-one  years, 


Digitized  by 


Google 


VOL.  XV.]  LU  Sl  LlII  VICT.  477 

at  the  same   rent  of   450Z.,   the    tenant   covenanting    to   spend  1889 

4,000/.  in  building.     An   agreement  has   been   entered   into  by  in  re 

which  the  present  tenant  is  to  receive  7,060Z.  for  her  good-will        ^'^°'"' 
and  surrender  of  the  fourteen  years'  balance  of  the  term  to  the    A'Beeketi,  J. 
proposed  new  tenant.     Mr.  Brettargh  has  now  one  child  a  year  old. 
An  ancle  of  this  child  was  appointed  guardian  for  the  purposes  of 
the  petition,  and  consented  to  the  application.      The   customary 
adTertisements  were  inserted  in  the  newspapers,  and  Mr.  Prell,  a 
gentleman  having  no  interest  in  the  property,  but  having  speculated 
largely  in  land  and  building  in  the  immediate  vicinity,  availed  him- 
self of  the  power  of  intervention  given  to  strangers  by  the  Act,  and 
obtained  leave  to  be  heard  upon  the  application.     He  made  an 
affidavit  setting  forth   his    reasons  for  considering  the   proposed 
arrangement  a  very  foolish  one,  not  consistent  with  a  due  regard 
for  the  interests  of  the  persons  entitled  under  the  will.     I  adjourned 
the  hearing  of  the  petition  in  order  that  Mr.  Walstab,  the  estate 
agent,  who  made  an  affidavit  in  support  of  the  petition,  and  the 
trustees  and  other  persons  interested,  might  have  an  opportunity  of 
reconsidering  the  matter  in  the  light  of  Mr.  Prell's  statements. 
When  the  case  came  on  again,  the  trustees  who  had  been  originally 
in  fiavour  of  the  application  opposed  it,  as  their  views  had  l^en 
changed  by  Mr.  Prell's  affidavit,   and  by  information  they  had 
themselves  obtained  embodied  in  other  affidavits.     Their  counsel 
eontended  that  as  sec.  95  of  the  Statute  requires  the  consent  or 
eoncurrence  of  trustees  for  unborn  children  (which  those  trustees 
are),  I  had  no  jurisdiction  to  grant  the  petition.     I  think  that  I 
eannot  grant,  as  the  trustees  oppose,  and  that  it  is  only  necessary 
for  me  to  consider  the  expediency  of  the  proposal  in  the  petition,  as 
it  may  affect  th«  question  of  costs.     Mr.  Prell's  affidavit  states  that 
the  property  subject  to  the  existing  lease  is  worth  from  18,000Z.  to 
20,000/.,   and  that  he   is  ready  to  give  18,000/.   for  it.      The 
neighbourhood  is  improving,  and  the  trustees*  valuers  say  that 
buildings  which  would  cost  only  4,000/.  would  be  quite  unsuitable 
to  the  locality  on  the  expiration  of  the  proposed  lease  for  twenty-one 
years.  From  these  facts  I  conclude  that  an  arrangement  which  would 
limit  the  income-producing  power  of  the  property  to  460/.  a  year  for 
seven  years,  in  addition  to  the  existing  period  of  fourteen  years  in 
consideration  of  4,000/.  to  be  expended  in  building,  is  not  a 
VX.E.,  Vol  XV.  2H 
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1889  beneficial  arrangement  for  the  owners  of  the  property.     If  it  were 

In  re         vacant  land  and  free  from  the  lease,  it  would  be  worth  mach  more 
Pkkdbb.        ^^^j^  j|.  jg  ^j^j^  ^^  leskse  and  with  the  buildings ;  the  continuance 
A'Beekett^  J,    q{  the  encumbrance  of  the  lease  for  seven  years  longer  would  not 
be  compensated  for  by  4,000i.  spent  on  the  property.     Mr.  Walstab 
does  not  question  Mr.  Prell's  figures ;  he  merely  repeats  that  he 
thinks  the  arrangement  beneficial,   and   says   that  it  would  be 
nnwise  to  sell  at  the  present  time.     That  at  the  end  of  twenty-one 
years  the  property  would  have  vastly  increased  in  value,  and  that 
4,000i.  would  erect  a  building  which  would  give  sufficient  accom- 
modation for  the  requirements  of  the  neighbourhood.     I  may  say 
here  that  I  am  not  considering  whether  a  sale  would  be  desirable. 
It  would  not  be  desirable  while  the  existing  lease  continued  to 
detract  from  the  value  of  the  property.     I  am  merely  considering 
whether  the  proposal  to  continue  a  lease  on  the  same  terms  as  the 
present  for  twenty-one  instead  of  fourteen  years  is  desirable.    I 
think  it  is  not,  and  that  the  persons  entitled  in  remainder  might 
be  injured  by  acceding  to  the  proposal  with  which 'the  tenant  for 
life   is  content.      Mr.   Prell's  intervention    has    been    decidedly 
beneficial  to  the  persons  entitled  in  remainder.      The  publicity 
given  to  applications  under  the  Act,  which  often  appears  to  be  a 
useless  formality,  has  in  this  case  served  a  useful  purpose.    It  is 
not  pretended  that  Mr.  Prell  intervened  out  of  any  regard  for  the 
Brettargh  family.     He  intervenes  because  he  wishes  that  low-class 
buildings   should  be  replaced  by  high-class,   and  that  valuable 
property  near  his  own  should  not  be  paade  unmarketable  by  a  long 
lease  of  mean  buildings  at  a  low  rent.     Though  he  has  been  serving 
his  own  interests,  he  has  informed  the  Court  of  matters  most 
material  to  the  exercise  of  its  discretion,  which  were  not  disclosed 
by  the  petitioner,  and  apparently  not  considered  by  those  advising 
him.     I  should  therefore  give  Mr.  Prell  his  costs  if  there  were 
anyone  who  could  properly  be  ordered  to  pay  them.    Mr.  Brettargh 
is  the  only  person  as  against  whom  an  order  could  be  made,  and  it 
would  be  hard  to  make  him  pay,  as  the  infant's  guardian  concurred 
in  the  petition,  and  the  trustees  who  now  oppose  were  at  first 
concurring.     Under  sec.  107  of  the  Act,  I  have  power  to  charge 
costs  upon  the  property,  and  the  trustees  are  willing  that  their 
i>ost3  should  be  so  provided  for,  the  charge  not  to  be  raised  until 
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they  become  entitled  in  possession.  Under  the  special  circum- 
stances of  the  case,  I  think  I  may  properly  charge  the  costs  of  all 
parties  (Mr.  Prell  included)  in  the  same  way.  Though  the  parties 
may  have  to  wait  indefinitely,  this  order  is  more  favourable  to  them 
than  one  leaving  them  to  abide  their  own  costs,  which  seems  the 
<mly  other  alternative. 


479 

1889 

In  re 
Pkndbk. 

A* Beckett,  J. 


Befbae  the  petition.  Order  that  costs  of  all  parties  appearing  thereon,  inclading 
ouU  of  Mr.  Prell,  be  taxed,  and  costs  of  trustees  as  between  solicitor  and  client. 
Order  that  thie  amount  of  such  C^sts  be  a  charge  upon  the  settled  estate,  but  without 
interest.  Order  that  trustees^ be  at  liberty,  when  they  become  entitled  to  the 
property,  to  pay  the  amount  of  such  charge  out  of  any  rents  or  other  moneys  coming 
to  tbeir  hands  as  trustees  thereof,  or  out  of  the  proceeds  of  any  sale  thereof,  pursuant 
to  the  tnuts  of  the  will,  but  not  otherwise.  Liberty  to  parties  to  apply  as  to  the 
ttwts  80  charged  in  the  event  of  any  sale  of  the  property  being  at  any  time  ordered 
bj  the  Court. 

Solicitor  for  petitioner :  Prendergast. 
Solicitor  for  Eileen  Mary  Brettargh  :  C.  H.  Wolfe. 
Solicitors  for  remaindermen:   Lynch,  McDonald^  StiUman  <k 
Keep. 

Solicitors  for  trustees :  Fink,  Best  d  P.  D.  PhiUipe. 
Solicitors  for  Prell :  Malleson,  England  dt  Stewart. 

▲.J.  A. 
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A' Beckett,  J, 


HAYES  9.  ROBERTSON. 

Cheque — Defendant's  cheque  given  to  plaintiff'  seventeen  days  after  its  date  hy 
person  who  did  not  obtain  it  honestly — Circumtlances  entitling  plaintiff  to  recover. 

Defendant  signed  a  blank  cheque,  which  came  into  the  posse  ision  of  one  G,  who 
did  not  obtain  it  honestly  from  the  defendant.  G  was  defendant's  boosekeeper,  but 
they  had  quarrelled,  and  it  was  alleged,  but  not  proved,  that  defendant  had  previously 
complained  to  plaintiff  that  his  cheques  were  being  fraudulently  manipulated. 
Plaintiff  received  the  cheque  at  defendant's  house  from  G  seventeen  days  after  its 
date,  giving  value  for  it,  and  being  unaware  of  the  unfriendly  terms  upon  which 
defendant  and  G  were  on  at  that  time. 

Held,  that  the  plaintiff  did  not  take  the  cheque  under  such  circumstances  as 
should  have  excited  his  suspicions,  and  thclrefore  that  he  was  entitled  to  recover 
against  the  defendant  on  it. 

The  fact  that  a  holder  of  a  cheque  takes  it  some  days  after  its  date,  is  a  material 
fact  in  deciding  whether  the  cheque  was  taken  under  circumstances  that  ought  to 
have  aroused  the  holder's  suspicion  when  taking  it. 

This  was  an  action  for  a  cheque  for  502.  The  action  was  tried 
before  A'Beckett,  J.,  without  a  jury,  at  the  August  Sandhurst 
sittings.  The  defendant  was  in  the  habit  of  signing  blank  cheques. 
In  December  he  left  home,  leaving  a  dated  signed  blank  cheque 
behind  him.  On  his  return  the  cheque  could  not  be  found.  The 
judge  found  as  a  fact  that  the  cheque  had  passed  into  the  possession 
of  a  Mrs,  Ooldie,  defendant's  housekeeper,  who  had  not  obtained  it 
honestly  from  the  defendant.  Plaintiff  took  the  cheque  seventeen 
days  after  its  date,  and  as  the  judge  found,  under  circumstances 
which  should  not  have  excited  his  suspicions.  The  cheque  was 
presented  at  defendant's  bank,  but  payment  of  it  had  been  stopped 
by  defendant's  orders,  and  on  that  plaintiff  sued. 

The  facts  will  be  found  fully  set  out  in  the  judgment. 


Cussen  for  plaintiff. 

Pennefather  for  defendant. 

The  following  authorities  were  cited  in  argument : — The  London 
and  County  Banking  Co.  v.  Groonie  (a) ;  Down  y.  Hailing  {b) ;  Roths^ 
child  V.  Corney  (c);  Byles  on  Bills  (13th  ed.),  871. 

CtfT.  adv.  vuit. 


(a)  8  Q.B.D.  288. 


(b)  4  B.  &  C.  330. 


(c)  9B.&0.  3S8. 
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a'Bbokett,  J.     This  is  an  action  on  a  cheque  for  50Z.     The  1889 

defence  is  that  the  cheque  was  signed  in  blank,  was  afterwards         Hatbs 
stolen  by  some  person,  unknown  to  the  defendant,  who  filled  it  in     noBEBTgoN 
and  gave  it  to  the  plaintiff,  and  that  the  plaintiff  had  reasonable 
means  of  knowing  these  facts  when  he  took  the  cheque.     The  case 
was  tried  without  a  jury,  and  I  have  to  decide  the  questions  of  fact 
on  which  it  turns.     The  defendant  (a  man  of  large  means)  was  in 
the  habit  of  drinking  to  excess,  confusing  conduct  and  memoiy. 
Having  to  pay  mining  calls,  he  signed  seven  cheques  in  blank  at 
his  house,  near  Goornong,  intending  to  take  them  with  him  to  be 
filled  up  at  Sandhurst,  where  the  calls  were  payable.    At  Sandhurst 
he  discovered  that  he  had  not  the  cheques  with  him,  and  he  paid 
with  others.    Returning  home,  he  could  not  find  the  cheques  he  had 
signed  in  blank,  and  then  thought  that  he  was  mistaken  in  suppos- 
ing that  he  had  signed  blank  cheques.     He  remained  under  this 
impression   until  he  got  his  bank  pass-book  three  weeks  later, 
when  he  discovered  that  several  cheques  for  amounts  and  purposes 
of  which  he  knew  nothing  had  been  presented  and  paid*      This 
occurred  about  December  last,  and  he  thereupon  stopped  payment 
of  all 'cheques  on  his  account,  except  those  as  to  which  he  gave 
special  instructions.     He  now  swears  that  the  cheque,  the  subject 
of  this  action,  must  be  one  of  those  which  he  signed  in  blank  and 
left  at  his  house,  and  I  belieye  him  to  be"  right.     The  cheque  is 
dated  24th  March  1889,  and  is  made  payable  to  "  G.  I.  E.,*'  the 
reversed  initials  of  the  name  of  a  Mrs.  Goldie,  who  had  been  living 
at  defendant's  4iouse  for  eighteen  years,  and  had  been  his  mistress. 
She  swears  that  the  cheque  was  given  to  her  by  the  defendant  for 
hoasekeeping  expenses,   and  was  filled  up   by  her   son  Thomas 
Robertson,    at    defendant's    request.       Her    answers    in    cross- 
examination  as  to  this  and  other  cheques  were  so  unsatisfactory 
that  she  cannot  be  regarded  as  trustworthy.      Thomas  Bobertson 
was  not  produced  as  a  witness.     I  feel  no  doubt  that  a  jury  would 
have  come  to  the  same  conclusion  as  myself,  that  the  cheque  was 
not  honestly  obtained  from  the  defendant.      On  the  next  point — 
"how  the  plaintiff  came  by  the  cheque  '* — ^I  arrive  at  a  conclusion 
with  much  less  confidence.     According  to  the  law,  which  I  take  to 
be  settled  by  the  case  of  London  dc  County  Bank  v.  Oroome  (d), 

(d)  8  Q.B.D.  288. 
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referred  to  in  argament,  it  is  not  necessary  to  deprive  the  holder 
of  a  cheque,  dishonestly  obtained  in  the  first  instance,  that  he 
shoald  have  taken  it  dishonestly.  Negligence  without  fraud  may 
deprive  him  of  the  right  to  recover  from  the  maker.  The  question 
is  whether  he  took  it  under  such  circumstances  as  ought  to  have 
excited  bis  suspicions,  and  the  fact  that  the  cheque  has  been  taken 
some  days  after  its  date  is  a  fact,  always  material,  and  which  may 
be  decisive  in  answering  the  question.  That  fact  exists  here,  as 
the  cheque  was  taken  by  the  plaintiff  seventeen  days  after  its  date. 
The  plaintiff,  who  had  been  a  storekeeper  at  Goornong,  states  that 
as  he  was  leaving  the  district  and  collecting  his  debts,  he  called  on 
Mrs.  Goldie,  at  Mr.  Robertson's  house,  for  payment  of  an  account  for 
2{.  11$.  9d.  due  by  her.  She  told  him  she  had  not  cash,  but  asked 
if  he  would  change  a  cheque  of  Mr.  Robertson's.  He  assented,  and 
she  then  brought  the  cheque  for  602.  He  had  not  cash  enough  to 
give  change,  but  gave  his  own  cheque,  which  was  afterwards  cashed. 
He  paid  Mr.  Robertson's  cheque  into  his  own  bank  with  others, 
and  received  notice  from  the  bank  that  payment  had  been  stopped. 
He  says  that  when  he  called  on  Mrs.  Goldie  he  knew  nothing  of 
Mr.  Robertson  having  quarrelled  with  her  or  of  his  having  *com- 
plained  of  forged  cheques.  One  witness  states  that  these  matters 
had  been  common  talk  in  the  district.  Mr.  Robertson  swears  that 
he  told  the  plaintiff  in  January  of  forgeries  on  his  account ;  bnt 
from  his  admittedly  defective  memory,  I  accept  the  plaintiff's 
denial  of  this  conversation.  It  appears  that  the  defendant  often 
signed  cheques  filled  up  for  him  by  others,  so  that  there  was 
nothing  in  the  different  handwritings  on  the  cheque  sued  on  which 
would  have  called  for  inquiry.  The  date  of  the  cheque  was  its 
only  peculiarity.  Had  the  plaintiff  received  it  from  a  stranger  to 
the  defendant,  I  should  have  expected  him  to  have  attached  more 
importance  to  this  circumstance  ;  but  he  took  it  in  the  defendant's 
house,  firom  a  person  for  many  years  a  resident  there,  presumably 
in  confidential  relations  with  the  defendant,  and  with  whom  it 
would  not  be  unreasonable  to  suppose  that  the  plaintiff  had  left 
money  for  household  expenses.  If  the  plaintiff  had  heard  of  the 
quarrel  and  of  the  fraudulent  manipulation  of  cheques,  the  fact  that 
Mrs.  Goldie  brought  the  cheque  to  him  should  have  excited  his 
suspicion,  no  matter  what,  wi^s  its   date,   and  his  conduct  with 
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leferenee  to  it  coald  only  be  explained  by  supposing  him  to  be 
knowingly  assisting  Mrs.  Goldie  in  defrauding  the  defendant  under 
some  promise  to  divide  the  spoil.  In  weighing  probabilities  I  feel 
eompelled  to  believe  the  plainti£f  altogether,  or  to  disbelieve  him 
altogether,  and  in  that  case  to  consider  him  not  negligent,  but 
fraadolent.  I  am  not  prepared  to  come  to  this  adverse  conclusion 
on  mere  suspicion,  strong  as  it  is.  I  therefore  find  as  a  fact  that 
the  plaintiff  did  not  take  the  cheque  under  circumstances  which 
Bhoold  have  excited  his  suspicions,  and,  as  a  consequence  of  this 
finding,  give  judgment  in  his  favour  for  the  amount  claimed  and 


costs. 


Judgment  for  plaintiff. 


Solicitors  for  plaintiff  :   Crabbe,  Cohen  dk  Kirhy. 
Solicitors  for  defendant :   Connelly  dk  TatchelL 


A.  P.  M. 


1889 
Hatss 

V. 
ROBEBTfiON. 

A' Beckett,  J, 


IH  BE  EOBERTSON,  Infaitcb. 

lu/awU,  eiutody  of—RighU  of  testamentary  guardian — Frinciplet  on  foAich  Court 
imtetferee — TeetamefUary  guardian  out  of  jurisdiction — ffabeas  corpus, 

Ter  curiam.  Before  the  Coart  supersedes  a  testamentary  guardian,  it  shonld  be 
■titfied  that  he  has  acted  in  such  an  improper  manner  as  to  make  it  essential  to  the 
interest  of  the  infants  that  he  should  he  removed  from  his  office. 

The  refusal  of  a  judge  to  make  an  order  on  a  writ  of  habeas  corpus  is  in  itself 
an  order. 

Per  HoLBOTD,  J.  Residence  out  of  the  jurisdiction  alone  is  not  considered  by 
the  Court  a  dtsqualification  of  a  testamentary  guardian,  especially  if  such  guardian 
was  out  of  the  jurisdiction  when  appointed  by  the  testator,  although  the  Court  on  a 
proper  application  will  appoint  a  guardian  within  the  jurisdiction  to  act  along  with  a 
guardian  resident  out  of  the  jurisdiction. 

Where  there  are  rival  schemes  as  to  the  custody  and  maintenance  of  infants,  the 
proper  course  of  procedure  is  that  invarUbly  pursued  by  a  Court  of  Equity  by  a 
reference  to  the  Master  or  Chief  Clerk,  and  not  by  an  application  in  Chambers  on 
liBdavits. 


P.O. 

1889 
Sept.  9, 11. 


Appeal  from  a  decision  of  Williams,  J.,  in  Chambers.  The 
two  infants,  aged  ten  and  eight  years  respectiyely,  were  the  children 
of  John  Robertson.  He  died  on  the  18th  February  1885,  having 
by  his  will,  dated  the  8rd  May  1880,  appointed  John  Richmond 
Smith,  the  appellant,  the  guardian  of  his  children  in  the  eyent  of 
their  mother,   Mrs.   Robertson,   marrying  again  or   dying.     On 
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P.O.  the   10th  of  November   1886,  Mrs.   Robertson  was  married  to 

i^         Mr.   Wynne,   the    respondent.       On    the    13th    of   April    1889 
J~  Mrs.  Wynne  died.     From  the  date  of  her  marriage  till  the  time 

RoBiBTsoir.  of  hearing  this  case,  the  infants  had  been  in  the  custody  of  their 
stepfather  Mr.  Wynne.  On  the  14th  June  1889,  the  testa- 
mentary guardian  applied  to  Mr.  Justice  Williams  in  Chambers 
on  a  wi'it  of  habeas  corpus  to  make  an  order  for  removing  the 
infants  from  the  custody  of  Wynne  to  that  of  the  testamentary 
guardian,  John  Richmond  Smith.  The  writ  was  directed  to 
Agar  Wynne,  the  stepfather,  and  in  opposition  he  filed,  several 
affidavits  to  show  that  he  was  a  fit  and  proper  person  to  have 
charge  of  the  infants,  and  that  they  should  be  allowed  to  remain 
under  his  custody.  Williams,  J.,  was  of  opinion  on  the  affidavits 
that  it  was  more  desirable  in  the  interests  of  the  infants  that  they 
should  remain  where  they  were  in  the  custody  of  their  st'Op&ther, 
and  declined  to  make  an  order  removing  them,  and  from  this 
decision  the  testamentary  guardian  appealed  to  the  Full  Court. 

Madden  and  Higgim  for  the  appellant  (testamentary  guardian) 
— The  judgment  of  Williams,  J.,  is  fallacious  on  two  grounds. 
First,  it  is  not  a  matter  for  this  Court  to  decide  as  to  what  is  to 
the  advantage  and  comfort  of  the  children.  The  law  is  that  the 
testamentary  guardian  is  entitled  to  the  custody.  Then  a  Court 
of  Equity  will  say,  if  on  proper  inquiry  it  finds  that  the  testa- 
mentary guardian  is  a  person  who  as  custodian  has  a  prejudicial 
influence  on  the  children,  it  will  not  allow  them  to  remain  in  his 
custody.  The  Court  never  interferes  to  strike  the  balance  between 
two  parties  only  on  the  consideration  of  seeing  which  would  be 
the  more  advantageous.  The  Court  does  not  interfere,  in  fact, 
where  it  is  a  matter  of  comparative  advantage  for  the  children,  but 
only  if  there  is  a  positive  disadvantage  to  them.  The  Court  is 
not  to  substitute  its  discretion  for  that  of  the  properly  appointed 
legal  guardian.  The  next  fallacy,  we  submit,  in  the  learned  primary 
judge's  decision  is  that  he  seems  to  have  been  influenced  by  the 
fact  that  the  respondent  seemed  likely  (as  he  promised)  to  spend 
more  money  on  the  education  and  maintenance  of  the  infants. 
That  would  mean  that  the  infants  are  to  go  to  the  highest  bidder, 
a  proposition  for  which  there  is  no  legal  authority. 
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They  cited  Re  Andrews  (a) ;  Re  Sanders  (6) ;  Re  Johnson  (c) ;  f.o. 

Andrews  v.  Salt  (d);  In  re  Curtis  {e))  Beattie  v.  Johnstone  (/);  iggg 

Lyons  v.  BUnkin  (g);  Eyre  v.  Countess  oj  Slwfteshury  (ft);  In  r«  J 

fy»»  (*);   J^»  ^^  L€M;t«  (y);    Chambers  on  Infants,  64,  168,  168,      Robbetson. 
174, 186 ;    Simpson  on  Infants,  423,  424  ;   Foster  v.  Denny  (k) ; 
EarlofWestmeath's  Case  (0 ;  Seton  on  Decrees  (4th  ed.),  754,  as 
to  form  of  order  asked. 

Tapp  and  Coldham  for  the  respondent,  the  stepfather — The 
primary  jadge  dealt  with  this  as  if  it  were  in  addition  to  heing  an 
application  for  an  order  on  habeas,  also  an  application  for  an 
injmiction  to  restrain  the  testamentary  gaardian  from  proceeding 
with  it.  Therefore  the  whole  matter  would  he,  and  was,  argued  as 
if  it  had  been  a  Chancery  one. 

[HoLBOTD,  J.  Yes,  but  the  children  should  first  be  put  into  the 
hands  of  the  testamentary  guardian,  and  then  when  .that  is  done 
bring  in  your  equitable  process.  The  test  for  our  interference  is, 
wonld  this  Court  now  take  them  out  of  the  hands  of  the  guardian. 
I  cannot  see  why  there  should  be  an  injunction  to  prevent  the 
gaardian  getting  his  undoubted  common  law  right.  You  invite  us 
to  say  that  the  testamentary  guardian  shall  not  regulate  the  custody 
of  the  children  till  after  the  Court  has  done  it  for  him.] 

By  the  Judicature  Act  a  judge  can  now  in  Chambers  exercise 
the  same  jurisdiction  on  a  writ  of  habeas  corpta  as  formerly  could 
be  exercised  by  a  judge  in  Chancery.  The  Court  deals  with  the 
interests  of  its  wards,'  and  will  go  into  the  whole  facts.  The 
tesftamentary  guardian  is  out  of  the  jurisdiction  of  the  Court,  which 
ifl  in  every  way  a  serious  objection. 

[HoLBOTn,  J.  It  all  comes  back  to  this.  You  must  ''start 
&ir,*'  so  to  speak ;  put  the  testamentary  guardian  in  his  proper 
place,  and  then  go  on  to  take  whatever  further  steps  you  may, 
be  advised. 


(«)   L.R,  8  Q.B.,  at  p.  168.  (^)   Jacobs'  Rep.  246. 

(i)    6V.UR.(L.)10.  (A)    2  Peere  Williamg  102. 

W   8  V.L.R.  (Eq.)  211.  (»)    2  De  G.  &  Sm.  457. 

{d)   L.R.  8  Ch.  App.  622.  (f)   2  Molloy  485. 

(<)   28  L.J.  Cb.  458,  at  p.  462.  (*)    Cb.  Cas.  Pt.  11.,  year  1677,  p.  237. 

(/)  1  Phillips  17,  at  p.  31.  (Q    Jacobs*  Rep.,  p.  258  (note). 
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f-c.  Eebferd,   J.    I  have  always  understood  that  it  was  only  in 

^^  cases  of  grave  misconduct  that  the  testamentary  guardian  would  be 

I  set  aside.] 

In  re  ■" 

RoBEBTsox.  The  primary  judge  had  jurisdiction  to  refuse  to  hand  the  infants 

over  to  the  guardian ;  he  was  sitting  in  an  equitable  capacity. 

They  cited  Re  Ooldsworihy  (m)  ;  In  re  Kaye  (n);  Andrewi  ▼. 
Salt  (o);  Re  Ethel  Rowe  {p);  Re  Agar  Ellis  (q);  Stmrt  ▼. 
Bute{r);  Johnstone  y.Beattie{8);  WeUesleyY.DukeofBeaufort{t)] 
Mellish  V.  De  Costa  {u);  In  re  Scanlan  (r);  Eyre  v.  Shaftesbury  (w); 
Eversley  on  Law  of  Domestic  Relations,  540,  542. 

Cwr,  adv.  rub. 

HiGiXBOTHAM,  G.J.  This  was  an  appeal  from  a  decision  (A 
Mr.  Justice  Williams,  refusing  to  make  an  order  on  the  return  to  a  writ 
of  habeas  corpus  for  the  removing  of  two  children,  Elsie  Margaret 
Robertson  and  Victoria  Jean  Robertson,  from  the  custody  of  their 
stepfather,  Mr.  Agar  Wynne,  and  delivering  them  to  the  custody 
of  their  testamentary  guardian,  Mr.  John  Richmond  Smith.  The 
writ  of  habeas  corpus  was  directed  to  Mr.  Agar  Wynne,  and  in 
opposition  to  the  writ  he  relied  upon  a  number  of  affidavits,  which 
were  directed  to  show  that  he  was  a  most  proper  and  fit  guardian 
and  custodian  of  these  children,  and  that  they  should  be  allowed  to 
remain  in  his  care.  If  this  had  been  an  application  to  the  Court 
for  the  appointment  originally  of  a  guardian  of  these  children 
these  affidavits  would  be  sufficient  to  show  that  Mr.  Wynne  was 
undoubtedly  a  fit  and  proper  and  very  desirable  person  to  whom 
the  custody  of  these  children  might  be  safely  committed;  and 
upon  a  reference  to  the  Master  in  accordance  with  the  ordinary 
practice  of  the  Court  for  the  settlement  of  a  plan  for  the  care, 
maintenance,  and  education  of  the  children,  the  affidavits  presented 

(m)  2Q.B.D.76;Coleridgc,C.J.,atp.81.  («)    10  Clark  &  FineUy  42,  at  pp.66, 

(n)    1  Ch.  App.  387,  p.  390.  84,  86. 

(o)    L.R.  8  Ch.  App.;  Mellish,  L.J.,  at  {t)    2  Buss.,  at  p.  18. 

p.  637.  («)   2Atk.  14. 

(;»)  51  L.T.  (N.S.)  798.  («)   40  Ch.D.  200;  Stirling,  J.,  at  p, 208. 

{q)    24  Ch.D.  817.  (w)  2  Wh.  &  Tud.  (6th  ed.),  693. 

(r)    9    H.L.C.    440,  at    p.    463;    per 
CampheH,  L.C. 
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by  Mr.  Wynne  ought  to  have,  and  no  doubt  would  have,  due  and  f^c. 

great  effect.     Mr.  Wynne  was  the  husband  of  the  mother  of  these  i889 

infants.     Their  father  was  Mr.  John  Robertson,  who  died  on  the  -         JT^ 

13th  February  1885.     A   little  more  than  a  year  afterwards —     Robbbtbon. 

namely,  in  November  1886 — Mr.  Wynne  married  the  mother,  the  mginhoih<im,aJ. 

widow  of  Mr.  John  Robertson.     From  that  time  till  her  death  in 

April  of  the  present  year  Mr.  Wynne  discharged  the  duties  which 

deyolyed  upon  him  as  stepfather  of  the  children  (who  were  living 

with  their   mother),  which  he  was   called  on   to  discharge.     It 

seems  that  he  gained  their  affection  and  confidence,  that  he  is  a 

man  possessed  of  ample  means,  and  that  he  has  used  his  means 

freely  for  the  care,  education,  comfort,  and  advantage  of  these 

children,  as  well  as  of  his  own  child,  which  he  had  by  the  same 

mother.     These  circumstances  all  present  a  case  in  which,  6n  a 

further  and  different  application,  Mr.  Wynne's  claim  would  be 

entitled  to  high  consideration.     The  only  detraction  from  these 

claims  is  to  be  found  in  the  statements  advanced  by  Mr.  Wynne 

himself.    In  his  affidavit  he  imputed,  on  no  sufficient  or  adequate 

grounds,  a  motive  of  personal  malice  by  the  testamentary  guardian. 

He  also  insinuated  (for  he  did  not  distinctly  state  it)  a  charge  of 

diahonesiy  against  the  testamentary  guardian  and  his  brother, 

Hr.  Robert  Smith.     That  charge  was  made  without  any  apparent 

foundation.    It  has  been  answered,  apparently  satisfactorily,  by  the 

answering  affidavits.     No  regard  appears  to  have  been  attached  to 

it  by  the  learned  judge  who  dealt  with  the  application,  and  in  the 

argument  before  this  Court  no  reliance  was  placed  on  the  charge. 

It  was  a  charge  which  should  never  have  been  brought.    In  answer 

to   these    affidavits,   the    testamentary    guardian    has    furnished 

affidavits  in  support  of  his  claim  as  testamentary  guardian  to  the 

custody  of  these  children.     He  adduces  certain  facts  which  show 

that  in  the  exercise  of  the  trust  reposed  in  him  he  has  been,  up  to 

the  present  time,  free  from  all  imputation  of  misconduct.     Until 

the  death  of  the  mother  it  was  the  view  of  all  the  parties  that  these 

infants    might  be  safely   and   properly   committed   to  her   care. 

Inmiediately  after  her  death  Mr.  Smith  gave  attention  to  the  duty 

which  then  was  imposed  on  him.     He  called  to  his  advice  the 

members  of  the  family,  and  he  proposed  a  scheme  to  them  for  the 

care  and  custody  of  these  children.     It  appears  to  have  obtained 


Digitized  by 


Google 


n 


488  SUPREME  COURT :  VICTORIA.  [r.L.R, 

F.o.  the  unanimous  approval  of  the  greater  number  of  the  members  of 

1839  the  family,  and  upon  that  family  determination  of  this  scheme  he 

^^~  founded  a  demand  against  Mr.  Wynne  to  deliver  these  children. 

RoBBBTsoN.  Upon  the  refusal  by  Mr.  Wynne  to  accede  to  the  demand  he  took 
HipMothamyCJ^.  out  the  present  writ.  The  testamentary  guardian  has  gone  beyond 
adducing  proof  that  he  had  not  unfitted  himself  for  the  duties  of 
his  position  as  guardian.  He  adduced  reasons  to  show  that  there 
might  be  objections  to  the  scheme  which  was  ultimately  approved 
by  Mr.  Wynne  for  the  custody  of  the  children.  That  scheme  was 
that  Mr.  Wynne  should  invite  to  his  house  a  lady  on  account  of 
the  infants  (Mrs.  Peter  Robertson),  that  she  should  live  in  his 
house,  and  take  charge  of  the  children.  Mrs.  Peter  Bobertscm 
has  made  an  affidavit  in  which  she  states  that  she  was  separated 
from  her  husband  under  painful  circumstances,  which  she  men- 
tioned. She  had  been  living  in  a  house  by  herself  with  two  infant 
children,  and  to  carry  out  this  scheme  of  Mr.  Wynne's  wonld 
involve,  so  far  as  the  scheme  had  been  unfolded  to  the  Court,  her 
depriving  her  own  children  of  a  mother's  care,  and  also  involve  the 
residence  of  this  young  lady  (who  was  separated  from  her  husband) 
in  the  house  of  Mr.  Wynne.  That  objection  has  been,  with  com- 
mendably  proper  delicacy,  presented  to  the  Court,  and  it  was  an 
objection  which  we  cannot  fail  to  see  might  justly  weigh  with 
the  relatives  of  these  infants.  It  involves  no  imputation  on 
Mrs.  Peter  Robertson,  but  it  is  one  which  might  naturally  create 
alarm  and  uneasiness  in  the  minds  of  the  relatives  of  the  infants, 
and  might  constitute  very  valid  and  reasonable  grounds  of  objection 
to  the  scheme  proposed  by  Mr.  Wynne.  The  facts  as  disclosed  upon 
these  affidavits  came  before  the  learned  judge,  and  they  appear  to 
have  been  dealt  with  by  him  on  the  basis  of  a  consideration  of 
their  respective  and  relative  merits.  The  learned  judge  admitted  the 
fact  that  the  testamentary  guardian,  Mr.  Smith,  had  a  legal  right 
to  the  custody  of  the  children,  but  notwithstanding  that  he  con- 
sidered that  he  was  at  liberty  to  consider  whether  it  was  or  was  not 
for  the  interest,  advantage,  health,  happiness,  and  comfort  of  the 
children  that  they  should  remain  where  they  were,  with  Mr.  Wynne. 
And  if  the  Court  were  called  on  to  consider  the  question  which 
the  learned  judge  presented  to  his  own  mind  as  the  question 
to  be  determined,  I  should  be  indisposed  to  come  to  a  different 
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opinion  from  him.      The  objection  taken  by   the   testamentary  f*c. 

guardian  to  Mr.  Wynne's  proposal  is  one  which  may  be  cured.  iggg 

It  might  be  on  a  review  of  the  whole  of  the  facts,   and   having  J~ 

regard  to  the  position  and  means  of  Mr.  Wynne  and  Mr.  Smith,  KoBSBTsoir. 
that  it  would  be,  on  the  whole,  more  conducive  to  the  interest,  mgMotham^c.j. 
health,  and  education  of  the  children  that  they  should  remain  with 
Mr.  Wynne.  I  do  not  express  any  opinion  on  that  subject,  but  I 
may  say  that  I  would  be  slow  to  come  to  an  opinion  adverse  to  that 
at  which  the  learned  judge  has  arrived  at  on  a  review  of  the  facts. 
The  Court  is  of  opinion  that  the  learned  judge,  in  dealing  with  the 
question  in  this  aspect,  was  in  error  in  not  recognising  the  equit- 
able as  well  as  the  legal  rights  of  the  testamentary  guardian, 
and  that  he  has  arrived  at  a  decision  which  cannot  be  supported, 
inasmuch  as  it  departed  from  the  established  rules  of  the  Court  in 
dealing  with  applications  like  the  one  before  him.  The  position  of 
a  testamentary  guardian  is  a  very  peculiar  one.  He  derives  his 
appointment  from  the  will  of  the  testator ;  he  derives  his  authority 
and  duties  from  an  Act  of  Parliament.  It  is  doubtful,  to  say 
the  least,  whether  the  Court  has  jurisdiction  to  remove  him  from 
his  position,  which  it  is  undoubtedly  his  right  to  hold  till  reasons 
are  adduced  to  supersede  him  in  the  exercise  of  that  office,  and 
to  appoint  another  person  to  perform  the  duties  of  guardian  in  his 
place.  The  Court  would,  when  the  question  was  submitted  to  it 
in  a  proper. form,  never  refuse  to  consider  whether  he  was  or  was 
not  a  fit  and  proper  person,  or  whether  he  was  or  was  not  in  such 
a  position  as  would  enable  him  to  discharge  his  duties  as  guardian 
for  the  benefit  of  the  children.  But  the  Court  in  dealing  with 
cases  of  that  kind  acted  on  entirely  di£ferent  principles  from  those 
on  which  it  acted  when  an  application  was  made  to  it  to  appoint 
a  guardian  originally  for  an  infant.  The  principles  on  which  the 
Court  acted  in  such  a  case  had  been  clearly  stated.  This  Court 
acted  now  in  the  same  way  as  a  Court  of  Equity  would.  It  is 
no  longer  a  Court  of  Equity.  It  is  a  Court  exercising  civil  juris- 
diction; but  in  dealing  with  questions  relating  to  the  care  and 
enstody  of  children  who  were  under  the  care  of  the  Court,  the 
principles  which  regulate  Courts  of  Equity  regulate  the  proceedings 
of  this  Court.  The  rules  which  regulated  Courts  of  Equity 
in  dealing  with  these  cases  were  stated  in  several  cases.      In 
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F.o.  Beattie  v.  Johnstone  (x),  it  was  decided  by  Lord  Cottenham  that, 

ig39  *^  although  the  Court  will  sometimes  appoint  a  guardian  to  an 

I  infant  without  a  reference  to  the  Master,  where  no  objection  is 

ROBBBT0ON.     made  to  the  individual  proposed,  it  will  in  no  case  dispense  with  a 

H%ginboiham,c.J.  reference  where  the  guardianship  is  contested  between  two  parties," 

as  appeared  to  be  the  case  as  regarded  liiese  infants.      And  the 

Court  said  in  reference  to  the  circumstances  of  that  case : — 

"  Then  these  gentlemen  come  before  the  Court  and  say  this  order  has  been  made 
in  error,  because  we  are  testamentary  g:uardian8 — four  out  of  eight  who  were  named. 
Now,  if  that  be  the  fact,  a  very  different  view  of  the  case  is  presented  to  the  Court, 
for  although  the  Court  has  the  power  of  interfering  in  certain  cases  with  testamentary 
guardians,  it  proceeds  on  very  different  rules  and  principles  from  those  which  regulate 
its  conduct  where  the  discretion  of  appointing  guardians  devolves  upon  it  in  the  first 
instance.  And  on  the  supposition  that  these  persons  are  testamentary  guardians,  the 
order  now  appealed  from  is  clearly  erroneous,  because  in  that  case  the  Court  had  no 
right  to  appoint  four  out  of  eight,  nor  had  it  any  jurisdiction  on  that  tort  of  applica- 
tion to  appoint  guardians  at  all." 

The  particular  grounds  upon  which  an  application  to  supersede 

a    testamentary    guardian,    and    to    appoint   another   person  to 

discharge   his  duties,    were    stated*  by  Vice-Chancellor  Knight 

Bruce,  in  the  case  of  Re  Fynn  (y).    He  said — 

"  The  jurisdiction  to  which  the  present  petition  is  addressed  is  one  that,  infinitely 
various  as  are  the  possible  circumstances  in  which  it  is  applicable,  is  yet  restricted, 
and,  I  believe,  wisely  restricted,  by  certun  principles  and  rules  from  which  there  can 
with  propriety  be  in  its  exercise  no  departure.  The  acknowledged  rights  of  a  father 
with  respect  to  the  custody  and  guardianship  of  his  infant  children  are  conferred  by 
the  law,  it  may  be,  with  the  view  to  the  performance  by  him  of  duties  towards  the 
children,  and,  in  a  sense,  on  condition  of  performing  those  duties ;  but  there  is  gpreat 
difficulty  in  closely  defining  them.  It  is  substantially  impossible  to  ascertain  or  watch 
over  their  full  performance,  nor  could  a  court  of  justice  usefully  attempt  it.  A  man 
may  be  in  narrow  circumstances — he  may  be  negligent,  injudicious,  and  fuilty,  as 
the  father  of  minors;  he  may  be  a  person  from  whom  the  discreet,  the  intelligent, 
and  the  well-disposed,  exercising  a  private  judgment*  would  wish  his  children  to  be, 
for  their  sakes  and  his  own,  removed.  He  may  be  all  this  without  rendering  himself 
liable  to  judicial  interference,  and,  in  the  main,  it  Is  for  obvious  reasons  well  that  it 
should  be  so.  Before  this  jurisdiction  can  be  called  into  action  between  them  it 
must  be  satisfied  not  only  that  it  has  the  means  of  acting  safely  and  efficiently,  but 
also  that  the  father  has  so  conducted  himself,  or  has  shown  himself  to  be  a  person  of 
such  a  description,  or  is  placed  in  such  a  position  as  to  render  it  not  merely  better 
for  the  children,  but  essential  to  their  safety  or  to  their  welfare,  in  some  very  serious 
and  important  respects,  that  his  rights  should  be  treated  as  lost  or  suspended — 
should  be  superseded  or  interfered  with." 

These  principles  have  not  been  altered  by  the  subsequent  pass- 
ing of  the  Judicature  Act.     They  are  stiU  applicable  and  binding 

(«)  1  PhiUips  17.  (9)  2  I>e  G.  &  Sm.  457. 
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•cise   of    its    jurisdiction,   and   they  F.c. 

deliberately  acted  on  in  Re  Golds-  1399 

jrn  this  Court,  and  require  that  the  Jj^ 

the  rights  of  a  testamentary  guardian,      Robbbtson. 
^ercise  of  his   functions,  should  be  Higinbotham,C.J, 
urdian  has  acted  in  so  improper  a 

such  a  position,  as  to  imperatively 
children  in  some  essential  particular 
n  the  exercise  of  his  oj£ce.  Till  such 
;  has  no  jurisdiction  to  supersede  a 
exercise  of  his  duties  and  rights  with 
efuse  to  withhold  from  him  the  means 

to  satisfy  those  duties  and  rights  if 
f  the  children,  which  is  essential  to 

as  guardian,  be  withheld  from  him. 
right  to  claim  the  assistance  of  the 
>dy  of  the  children.  This  case  may 
idered,  as  one  where  the  testamentary 
body  of  the  children,    and  asks  that 

and  as  if  the  Court  were  hearing  an 
o  restrain  the  testamentary  guardian 
such  a  case  it  would  be  necessary  for 
)1  and  custody  of  the  children  to  prove 
n  was  either  an  unfit  person  to  have 
Bd  himself  in  such  a  position  that  it 
)  allowed  to  continue  to  exercise  his 
iry  guardian.  On  such  an  application, 
g  sufiBcient  reasons,  a  reference  might 
\t  to  inquire  into  the  facts  and  ascertain 
would  be  best  for  the  interest  of  the 
\  and  welfare,  and  whether  on  the  whole 
»per  and  for  the  benefit  of  the  children 
an  should  be  superseded  and  another 
o  considerations  were  not  entertained 
It  with  the  writ.  The  learned  judge 
3  if  it  were  a  question  of  the  relative 
f  whom  was  applying  to  be  appointed  \ 

2Q.B.D.  75. 
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F.c.  as  gnaxdian.     And  on  a  review  of  the  facts  the  learned  jadge  came 

1889  ^  *  conclusion  that  they  should  remain  with  Mr.  Wynne.    He 

I     .         proceeded  to  state  that  his  refusal  to  order  Mr.  Wynne  to  deliyer 
KoBRBTsoN.      up  the  children  did  not  finally  conclude  the  matter,  and  he  said : 
B%ginhotham,c.J,  *'  Should  any  change  occur  in  Mr.  Wynne's  domestic  arrangements, 
"  or  in  his  household ;  should  he  not  fulfil  the  promises  he  has  made 
in  his  afiBdavit ;  or  should  the  present  satisfactory  state  of  things 
80  far  as  these  children  are  concerned,  not  continue,  a  fresh  appli- 
cation could  be  made.*'     That  was,  in  effect,  a  superseding  of  the 
testamentary  guardian,  on  the  assumption  that  he  was  not  a  fit  and 
proper  person  to  have  the  care  of  these  children,  and  an  order  that 
he  should  not  have  their  care  and  custody  tiU   another  person, 
who  was  appointed  in  his  room,  should  appear  to  be  unfit  to  retain 
their  custody.     The  effect  of  that  decision  was  to  supersede  the 
legal  testamentary  guardian,  and  the  refusal  to  grant  a  habe<u 
corpus^  or  the  refusal  of  a  writ,  which  the  legal  guardian  was 
entitled  to  obtain  from  the  Court,  or  the  refusal  to  make  an  order 
which  a  party  had  the  right  to  apply  for,  was  in  itself  an  order. 
This  decision  of  the  judge  was  an  order  in  legal  and  practical 
effect  that  the  testamentary  guardian  should  not  have,  for  a  time 
to  be  determined  only  by  the  possible  misconduct  of  another  person, 
the  custody  of  the  children,  and  should  not  be  allowed  to  exercise 
the  rights  conferred  on  him  by  his  appointment  by  the  testator. 
We  think  the  judge  proceeded  on  a  wrong  basis  in  dealing  with 
this  matter;    that  he  did  not  consider  the  proper  grounds  upon 
which  the  application  should  be  made  and  dealt  with.    The  learned 
judge  did  not  refer  to  the  imputation  cast  indirectly  and  by  innuendo 
only  upon  the  testamentary  guardian  in  the  affidavits.    He  appears  to 
have  attached  no  weight,  and  very  properly  attached  no  weight,  to  it ; 
and  in  the  absence  of  any  charge  against  the  testamentary  guardian,  or 
proof  that  the  guardian  had  misconducted  himself,  or  placed  himself 
in  such  a  position  as  to  be  unfit  to  exercise  the  duties  of  guardian, 
the  judge  was  not  justified  in  withholding  the  relief  claimed  by  the 
guardian ;  he  was  not  justified  in  virtually  superseding  the  guardian, 
and  appointing  another  person  to  exercise  his  duties  in  his  place.   The 
appeal  will  be  allowed,  and  an  order  made  that  the  children  shall 
be  delivered  up  to  the  testamentary  guardian,  Mr.  John  Richmond 
Smith,  and  that  the  costs  of  the  appeal  shall  be  borne  by  Mr.  Wynne. 
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HoLROTD,  J.     One  matter  has  been  introduced  into  the  con-  f.o. 

sideration  of  this  case  which  I  think  cannot  properly  be  mixed  up  X889 

with  it.     That  was  that  the  testamentary  guardian  happened  to  ^^~^ 

be  residing  out  of  the  jurisdiction.  The  learned  judge  did  not  Eobbbtson. 
arriTe  at  his  decision  on  that  ground.  He  referred  to  it  no  doubt 
in  his  judgment,  but  he  did  not  base  his  determination  upon  it. 
What  he  was  considering  was  the  relative  merits  of  the  two  schemes 
pnt  forward,  one  by  the  testamentary  guardian,  and  the  other  by 
Mr.  Wynne,  the  stepfather  of  the  children,  as  to  the  person  with 
whom  they  should  reside  for  the  present.  If  an  action  had  been 
brought  to  remove  the  testamentary  guardian  on  the  ground  that 
he  was  out  of  the  jurisdiction  of  the  Court,  or  to  have  another 
guardian  appointed  to  act  with  him,  the  Court  might  have  adopted 
Yarions  courses.  It  might  have  allowed  the  guardian,  if  he  thought 
fit,  to  undertake  to  reside  within  the  jurisdiction,  and  that  would 
have  removed  any  difficulty ;  or  it  might  have  appointed  some  other 
person  to  act  as  guardian  along  with  him,  and  for  that  purpose  it 
would  have  referred  it  to  the  Chief  Clerk  to  inquire  and  report  as 
to  who  was  a  fit  and  proper  person  to  act  as  guardian  with  him. 
Possibly  if  there  were  such  a  reference  it  might  be  found  that 
Mr.  Wynne  should  be  appointed.  It  was  equally  possible  that 
Mr.  Bobert  Smith  might  be  appointed.  But  in  either  case  the 
Court  would  pay  the  greatest  respect  to  the  wishes  of  the 
testamentary  guardian.  It  certainly  would  not  treat  his  resi- 
dence out  of  the  jurisdiction  as  a  disqualification,  more  par- 
ticularly having  reference  to  the  fact  that  he  was  out  of  the 
jurisdiction  when  he  was  appointed  by  the  testator.  There 
are  some  observations  made  upon  this  point  in  the  case  of 
Johmtane  v.  Beattie  (a).  Thus  the  Lord  Chancellor,  at  p.  86 
9Mjs: — 

"The  Lord  ChanceUor  has  directed  the  Master  to  inquire  who  are  proper  persons 
to  be  appointed  aa  guardians  of  the  infant,  or  in  other  words,  to  approve  of  persons 
to  be  goardians;  to  inquire  what  will  be  a  proper  maintenance  for  the  infant,  what 
her  property  consists  of,  and  what  scheme  of  education  should  be  adopted.  I  appre- 
hend, therefore,  that  the  order  is  according  to  the  common  rule  of  the  Court,  and 
I  really  do  not  precisely  understand  the  grounds  on  which  it  is  objected  to.  I  can 
state  some  of  the  objections  which  have  been  urged  at  the  bar,  but  which  appear  to 
ne  to  be  altogether  inyalid. 

(a)  10  CI.  &  Fin.  42. 
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ROBBKTSON. 

Solroydf  J. 


"One  objection  is  this:  that  tutors  and  cnraton  baye  been  ah-eady  appointed;  . 
that  the  yonug  lady  being  a  Scotch  child,  tators  and  caratora  have  been  appointed  in 
Scotland  by  the  will  of  the  father.  The  father  is  dead,  and  the  mother  also  is  dead; 
but  the  child  is  here  in  England.  The  tutors  and  curators  are  domiciled  and  living 
in  Scotland ;  they  are  out  of  the  jurisdiction  of  the  Court.  The  Court  can  exerciae 
no  control  oyer  them;  cannot  make  them  amenable  for  any  misconduct  in  the 
management  of  the  infiint ;  and  I  apprehend  that  in  all  cases  the  Court  requires 
that  there  shall  be  a  guardian  appointed  within  the  jurisdiction  of  the  Court,  respon- 
sible to  the  Court,  subject  to  its  jurisdiction  and  its  authority.  If  there  be  a  parent 
residing  out  of  the  jurisdiction,  the  Court  interferes  and  appoints  a  guardian  within 
the  jurisdiction;  if  there  be  a  testamentary  guardian  residing  out  of  the  jurisdiction, 
the  Court  appoints  a  guardian  within  the  jurisdiction,  because  il^must  have  some 
person  to  look  to,  some  person  who  is  the  representative  of  the  Court  on  the 
spot,  responsible  to  the  Court,  who  shall  have  the  care  and  management  of  the 
infant. 

"The  tutors  and  curators,  domiciled  in  Scotland,  have  no  authority  in  this 
country ;  they  cannot  control  the  infant.  If  the  infant  chooses  to  take  the  protection 
of  any  other  person,  who  may  be  an  improper  person,  deluded,  if  you  will,  by  that 
person,  the  tutors  and  curators  have  no  power  of  themselves  to  interfere;  but  they 
have  the  power  to  interfere  through  the  medium  of  the  Court  of  Chancery.  A 
guardian  may  be  appointed  by  the  authority  of  the  Court  of  Chancery ;  and  if  a 
complunt  is  made  to  that  Court  by  the  tutors  and  the  curators,  the  Court  of  Chancery 
will  set  it  right  through  the  medium  of  the  ofHcers  whom  the  Court  has  appointed. 
If  it  is  thought  desirable  that  the  child  should  go  to  Scotland  to  reside,  the 
tutors  and  curators  have  no  power  to  take  the  child  to  Scotland,  unless  the 
Court,  having  appointed  a  guardian,  thinks  fit  for  the  benefit  of  the  child  to 
direct  the  guardian  to  hand  the  child  over  to  the  Scotch  tutors  and  curators, 
in  order  that  it  may  be  carried  to  Scotland  for  the  purpose  of  education  or  for  any 
other  purpose.'* 

It  appears  to  me  that  the  object  of  the  Court  in  appointing  a 
guardian  to  act  along  with  a  testamentary  guardian  when  out  of  the 
jurisdiction  was  not  in  any  degree  to  detract  from  the  authority 
which  belonged  to  the  testamentary  guardian,  but  to  enable  the 
Court  to  exercise  that  control  which  the  Court  of  Chancery 
exercised  over  all  guardians  whose  wards  were  wards  of  Court. 
A  proper  application  to  the  Court  would  proceed  in  the  regular 
manner.  In  this  case  there  would  be  an  independent  application 
on  behalf  of  the  infants  by  their  next  friend,  that  some  person 
should  be  appointed  to  act  along  with  the  guardian  appointed  by 
the  will.  When  that  was  done  it  would  be  time  enough  for  the 
Court  to  act.  At  present  we  must  treat  the  testamentary  guardian 
as  having  full  authority.  That  being  so,  what  are  his  rights? 
Where  there  is  no  guardian,  or  where  there  is  one  not  under  the 
control  of  the  Court,  a  reference  is  directed  to  the  Chief  Clerk. 
But  what  has  been  done  in  this  case  is  to  suspend  the  testamentary 
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guardian  and  virtually  to  appoint  another  person  a«  guardian  without  f.c. 

my  reference  to  the  Chief  Clerk,  and  without  requiring  him  to  give  \ss9 

any  security  for  the  due  performance  of  his  duty  which  would  be  ^~ 

otherwise  required  of  him,  to  dispute  with  an  inquiry  concerning  Robertson. 
the  maintenance  and  education  of  the  infants,  and  to  throw  overboard  EoU-ayd,  J 
altogether  the  wishes  of  the  legal  guardian,  and  by  a  mere  fiat  in 
Chambers,  to  determine  where  for  the  present  the  infants  shall 
lire,  without  going  through  the  course  which  was  invariably  pursued 
by  a  Court  of  Equity.  The  steps  by  which  the  Court  obtains 
proper  information  have  been  passed  over.  I  will  not  go  into 
the  merits  of  either  of  the  persons.  Personally  I  think  that 
Mr.  Wynne  has  acted  in  as  admirable  a  way  as  a  man. could  have 
acted,  and  there  is  not  the  slightest  doubt  he  will  continue  so  to 
act.  But  that  is  not  all  the  question  with  which  we  have  to  deal. 
In  reference  to  the  lady  whom  it  was  proposed  to  take  into  the 
house  to  look  after  the  children,  her  character  has  not  been  assailed, 
and  no  imputation  rests  upon  her.  Her  fitness  for  the  position 
has  been  challenged  in  the  most  delicate  way,  and  for  reasons  that 
were  perfectly  obvious,  and  which  need  not  be  stated.  It  would  be 
a  very  unhappy  thing  for  the  children  if  they  should  come  to  learn, 
as  they  might  come  to  learn,  that  the  lady  whom  they  had  come  to 
recognise  as  a  mother  had  had  dissensions  with  her  husband.  The 
less  they  knew  about  that  the  better.  This  case  stands  as  if  the 
Court  were  asked  to  restrain  by  injunction  the  testamentary  guardian 
from  pursuing  his  legal  rights.  He  ought  to  be  placed  in  the 
position  which  the  law  entitles  him  to  occupy.  There  is  no 
imputation  on  his  character,  there  is  nothing  proved  against  him, 
and  there  is  no  attempt  made  to  support  the  allegations  made 
against  him  in  the  affidavits.  Even  if  we  were  weighing  in  the 
balance  the  merits  of  the  two  opposite  schemes,  the  Court  would 
not  go  into  the  minutise  of  detail  which  the  learned  judge  seemed 
to  have  gone  into.  As  one  illustration — if  provision  were  made  by 
the  fSather's  will  for  the  maintenance  of  a  child — no  instance  can 
be  found  where  the  Court  has  taken  that  child  from  the  testa- 
mentary guardian  and  committed  it  to  somebody  else  simply 
because  that  somebody  else  said  that  he  would  maintain  it  better. 
There  are  other  little  matters  of  a  similar  kind.  People  might  form 
different  opinions  as  to  the  relative  advantages  of  the  two  schemes, 
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F.o.  but  one  conld  hardly  judge  of  them   fairly  on  a  writ  of  habea$ 

1889  corpus.     So  far  as  the  affidavits  go,  there  is  nothing  to  show  me 

J~  that  one  scheme  could  be  said  to  be  more  to  the  advantage  of 

R0BBET8OK.     the   infants  than  the  other   in   regard  to   their  comfort,  health, 

Roiroyd,  J.      education,  or  pecuniary  benefit ;  but  this  in  my  opinion  is  not  the 

proper  time  to  deal  with  these  matters. 

Eerferd,  J.  I  concur.  I  re^t  my  judgment  on  the  ground 
of  want  of  power  in  the  Court  to  supersede  or  set  aside  the  testa- 
mentary guardian  without  cause.  In  the  affidavits  there  is  no 
imputation  cast  upon  the  testamentary  guardian.  I  think  that  the 
judgment  against  which  the  appeal  was  brought  was  one  that  the 
Court  had  no  power  to  make  in  the  absence  of  any  imputation  upon 
him.  If  the  Court  had  power  to  appoint  a  guardian,  I  cannot 
conceive  a  more  difficult  task  it  would  have  to  perform  than  to 
decide  upon  these  conflicting  affidavits.  We  know  what  affidavits 
are.  It  would  be  utterly  impossible  to  obtain  from  them  infor- 
mation which  would  guide  the  Court  in  forming  an  opinion  as  to 
who  was  the  proper  person  to  take  charge  of  the  infants.  If  such 
an  inquiry  were  made,  it  should  be  in  another  way  than  by 
affidavits. 

HiaiNBOTHAM,  C.J.  In  delivering  the  children  to  Mr.  J.  R. 
Smith,  it  must  be  understood  that  he  is  to  abide  by  his  undertaking 
not  to  take  the  children  out  of  the  colony. 

Madden — There  is  no  doubt  that  Mr.  Smith  will  adhere  to  his 
undertaking.  I  ask  that  Mr.  Wynne  should  pay  the  costs  of  the 
proceedings  before  Mr.  Justice  Williams,  or  that  the  Court  sboold 
express  an  opinion  that  they  ought  to  come  out  of  the  estate. 

HiaiNBOTHAM,  C.J.  The  Court  will  not  direct  Mr.  Wynne  to 
pay  the  costs,  nor  express  an  opinion  as  to  whether  the  guardian 
could  charge  them  against  the  estate. 

Madden — ^I  would  ask  that,  to  avoid  unpleasantness,  it  should  be 
stated  when  the  children  would  be  given  up,  otherwise  it  would 
be  necessary  to  ask  the  Court  to  name  a  day. 
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HioiMBOTHAM,  G.J.     That  can  be  settled  by  counsel  on  both  f.o. 

1889 

Appeal  against  the  order  of  Mr,  Justice  WiUiatns  J~~^ 

allowed,  with  costs  of  the  appeal,  the  children     Robbbtson. 
to  be  handed  to  Mr.  J.  R.  Smith. 

Solicitors  for  appellant :  Madden  dt  Butler, 

Solicitors  for  respondent :  CxUhhert,  Hamilton  dt  Wynne. 

A.  F.  M. 


Rb  albert  EDWARD  JONES.  P.O. 

■  JhZm  of  the  Supreme  Court  1887  '*—Admiesion  of  barristers,  rr.  8,  10, 11, 17—             7^ 
Meaning  of  words  "  University  recognised  by  the  University  of  Melbourne** —      Sept.  16, 17 j 
Statutes  of  ike  University  of  Melbourne,  chap,  11,  r.  8.  

Applicant  for  admiasion  to  practise  at  the  Bar  of  Yiotoria  had  taken  the  degree  of 
Bachelor  of  Laws  at  the  Uniyarsity  of  Adelaide.  The  Uuiversity  of  Melboame  refused 
to  admit  applicant  ad  eundem  gradnm.  The  University  of  Melbourne  had,  it  was 
admitted,  already  admitted  a  graduate  of  the  degree  of  Bachelor  of  Arts  of  the 
Unirenitj  of  Adelaide  ad  eundem  yradwn. 

Sdd,  that  this  was  a  recognition  of  the  University  of  Adelaide ;  that  the  Court 
Mvld  not  entertain  the  question  of  the  equivalence  of  the  Bachelor  of  Laws  degree  in 
the  two  Universities,  and  therefore  that  the  applicant  had  brought  himself  within  the 
meuiing  of  the  words  of  rule  8,  of  having  "  been  admitted  to  the  degree  of  Bachelor 
of  Laws  after  examination  in  some  University  recognised  by  the  University  of 
Uelboome,"  and  was  entitled  to  be  admitted  to  practise  as  a  barrister  of  the  Court. 

Application  by  Mr.  A.  E.  Jones  to  be  admitted  to  practise 
M  a  barrister  of  the  Sapreme  Court  of  the  Colony  of  Victoria. 
Mr.  Jones*  admission  was  moved  on  an  order  signed  by  three 
of  the  judges  of  the  Court.  Mr.  Jones  had  applied  to  the 
Board  of  Examiners  for  barristers  for  a  certificate  to  entitle  him  to 
be  admitted  as  a  barrister.  The  Board,  howeyer,  refused  to  give 
the  certificate.  They  relied  on  rule  8  of  the  General  Bules  of  the 
Sapreme  Court  of  1887,  which  provides  that — 

*  Every  person  applying  to  be  admitted  to  practise  as  a  barrister  in  the  Court 
■hall— (1)  be  of  good  fame,  and  have  attained  the  full  age  of  twenty-one  years,  and 
hsTe  been  admitted  to  the  degree  of  Bachelor  of  Laws  in  the  University  of  Melbourne, 
or  after  examination  in  some  university  recognised  by  the  University  of  Melbourne, 
md  shall  have  been  a  student  at  law  for  at  least  one  year." 

The  Board  having  decided  that  the  Adelaide  University  was  not 
one  recognised  by  the  University  of  Melbourne,  and  having  refused 
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F.o.  to  give  Mr.  Jones  a  certificate,  he  appealed  to  the  judges  under 

.   1889  ^^I^  1^1  which  provides  that  ''any  person  dissatisfied  with  the 

r  refusal  of  a  Board  to  grant  him  a  certificate  shall  he  at  liberty  to 

JoNBs.  appeal  against  such  refusal  to  the  judges  of  the  Court,  and  such 
appeal  shall  be  heard  by  any  three  or  more  of  the  judges  at  such 
time  as  they  shall  appoint,  and  they  may  dismiss  or  allow  sach 
appeal,  or  make  such  other  order  as  to  them  may  seem  fit."  Three 
of  the  judges  (the  Chief  Justice,  Mr.  Justice  Williams,  and 
Mr.  Justice  A'Beckett)  heard  this  appeal  in  Chambers,  and  inti- 
mated an  opinion  that  the  Adelaide  Uniyersity  was  recognised  by 
the  Melbourne  University,  and  the  matter  went  back  to  the  Board 
of  Examiners,  who,  however,  adhered  to  their  original  opinion  that 
it  had  not  been  recognised,  and  refused  to  give  a  certificate. 
Mr.  Jones  again  brought  the  matter  before  the  judges.  The  case 
was  then  heard  before  the  Chief  Justice,  Mr.  Justice  Holroyd,  and 
Mr.  Justice  A*Beckett,  in  Chambers,  when  it  was  decided  to  grant 
an  order  entitling  him  to  be  admitted  as  a  barrister,  and  giving 
him  leave  to  apply  for  admission. 

The  evidence  adduced  showed  that  Mr.  Jones  was  a  resident  of 
Victoria.  He  went  to  Adelaide,  and  was  admitted  to  the  degree  of 
Bachelor  of  Laws  there.  He  then  went  to  Sydney,  and  obtained 
the  ad  eundem  degree  of  Bachelor  of  Laws  there.  He  then  came 
back  to  Melbourne,  and  applied  to  be  admitted  ad  eundem  to  the 
Melbourne  University,  and  was  refused  twice.  Mr,  E.  F.  A'Beckett, 
the  Registrar  of  the  University,  made  an  affidavit,  in  which  he 
said  that  in  March  1889  Mr.  A.  E.  Jones  applied  to  the  Council  of 
the  University  of  Melbourne  under  the  Statutes  of  the  University 
then  in  force,  to  be  admitted  ad  eundem  to  the  degree  of  Bachelor 
of  Laws  in  the  University  of  Melbourne  as  a  Bachelor  of  Laws  of 
the  University  of  Sydney.  On  the  28rd  March  1889  the  Pro- 
fessorial Board  of  the  Melbourne  University  made  a  report  on  his 
application,  in  which  they  stated  that  they  desired  "  to  point  out 
that  applications  ad  eundem  for  graduates  who  have  taken  the 
degree  of  LL.B.  in  the  University  of  Adelaide,  have  not  been 
granted  by  this  University,  the  degrees  not  being  deemed  equivalent. 
The  present  appears  to  be  an  application  of  the  same  kind  made  in 
an  indirect  way."  On  the  1st  April  1889,  the  Council  considered 
the  application  of  Mr.  Jones,  and  refused  to  grant  his  request ;  and 
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on  reeonsideration  of  it  on  the  17th  Jane,   again  refused  the  ^-o* 

application.    Mr.  A'Beckett  added  in  his  affidavit  that  no  Statute  i8S9 

or  regolation  had  been  passed  by  the  University  of  Melbourne  for  ^~ 
the  recognition  of  the  University  of  Adelaide,  or  of  any  other  Jonbs. 
oniTersityy  and  in  every  case  in  which  the  degrees  or  the  examina- 
tions of  any  university  out  of  Victoria  have  been  accepted  by  the 
University  of  Melbourne,  it  had  been  on  the  special  resolution  of 
the  Council.  The  Statutes  of  the  University  provided  that 
"persons  who  have  been  admitted  to  degrees  in  any  university 
recognised  by  the  University  of  Melbourne,  and  who  shall  produce 
evidence  of  the  same  satisfactory  to  the  Professorial  Board,  may  be 
idmitted  to  the  same  degrees  in  the  University  of  Melbourne." 
It  was  admitted  that  on  one  occasion  the  University  of  Melbourne 
did  admit  to  the  ad  eundem  degree  of  Bachelor  of  Arts  a  gentleman 
who  was  a  Bachelor  of  Arts  of  the  Adelaide  University,  but  it  was 
submitted  that  that  was  not  a  '*  recognition  "  of  that  University  in 
the  proper  sense  of  the  term. 

Fink  moved  the  admission  of  Mr.  Jones. 

Goldsmith  to  show  cause — The  Bar  committee,  having  heard 
of  the  difference  of  opinion  between  the  Board  of  Examiners  and 
thejndges,  had  desired  him  to  appear  to  support  the  opinion  of 
the  Board.  And  in  order  to  avoid  any  difficulty  under  the 
rales,  he  would  nominally  show  cause  on  his  own  behalf. 
Bule  17  provided  that  **  any  person  may  show  cause  to  the 
Board,  the  judges,  or  the  Court  against  the  admission  of  any 
i^plicant." 

[HoLBOYD,  J.  The  Full  Court  is  bound  by  the  order  made 
on  appeal  from  the  Board  of  Examiners.] 

Notwithstanding  any  opinion  that  might  have  been  obtained 
from  the  judges  on  exparte  evidence,  any  person  was  entitled  to 
come  to  the  Court  and  show  cause  against  the  admission  of  anyone 
who  applied  to  be  admitted  as  a  barrister.  The  judges  were  not 
the  same  as  the  Court. 

HioiNBOTHAM,  C.J.  We  might  have  required  the  Board  of 
Examiners  to   discharge   their    duties,  but    we    recognised    the 
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F.o.  conscientious  scrnples  of  the  Board,  and  therefore  did  not  require 

1889  them  to  give  a  certificate,  but  now  the  application  came  before  the 

J~  Court  as  if  a  certificate  had  been  granted. 


JONBS. 


HoLROTD,  J.  The  decision  that  has  been  given  by  the  judges 
is  conclusive  as  a  court  of  appeal. 

Dr.  Madden,  as  a  member  of  the  Bar,  and  also  of  the  Board 
of  Examiners,  contended  that  the  Court  could  now  decide  the 
question  which  was  involved  in  the  case.  The  decision  of  the 
judges  had  practically  been  given  on  exparte  evidence,  for 
although  one  of  the  members  of  the  Board  of  Examiners  for 
barristers  was  present  at  one  meeting  of  the  judges,  and  another 
member  of  such  Board  at  another,  neither  of  them  assumed  to 
represent  the  Board,  but  only  attended  out  of  deference  to  the 
judges  to  explain  what  had  been  done  by  the  Board. 

Ooldsmith  (resuming) — The  word  "recognise"  was  not  to  be 
used  in  its  colloquial  meaning,  but  as'  a  term  of  art. 

[a'Bbokett,  J.  If  the  Melbourne  University  did  not  recognise 
the  Adelaide  University,  then  they  acted  illegally  in  admitting  one 
person  to  a  degree  of  Bachelor  of  Arts.  The  fact  that  they 
admitted  him  showed  that  they  had  recognised  the  Adelaide 
University.] 

That  recognition  only  applied  to  that  degree.  It  did  not  refer 
to  all  the  degrees  of  the  Adelaide  University.  In  the  report  of 
the  Council  of  the  University  for  the  year  1884-5,  it  was  stated 
that,  "In  accordance  with  the  recommendation  of  the  Professorial 
Board,  the  Council  has  resolved  to  recognise  each  year  of  the 
course  for  the  degree  of  Bachelor  of  Arts  in  the  University  of 
Adelaide,  and  also  the  degrees  of  Bachelor  and  Master  of  Arts 
of  that  University.*' 

[a'Begeett,  J.  This  application  has  nothing  to  do  with  the 
admission  by  the  Council  to  an  ad  eundem  degree  of  Bachelor  of 
Laws:  The  Council  may  be  entitled  to  say  that  the  degree  of 
Bachelor  of  Laws  at  Adelaide  was  not  equivalent  to  that  in  the 
Melbourne  University.  But  there  is  nothing  in  the  Rules  of  the 
Supreme  Court  for  the  admission  of  barristers  to  require  that  the 
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two  degrees  should  be  equWaleiit.      It  was  only  required  that  it  r-C- 

should  be  a  degree  of  a  university  recognised  by  the  University  isso 

of  Melbourne ;  and  here  the  Melbourne  University  had  recognised  ^j^ 

the  Adelaide  University  by  admitting  one  of  its  graduates  to  a         Jokes. 
corresponding  degree.] 

That  was  only  an  isolated  instance  referring  to  one  degree. 
The  LL.B.  degree  of  Adelaide  has  not  been  recognised.  I  submit 
that  the  Adelaide  University  had  not  been  legally  recognised.  It 
could  only  be  recognised  by  a  Statute  of  the  University,  and  it  did 
not  appear  that  any  such  Statute  had  been  passed.  This  was  a 
matter  of  importance  to  the  law  school  of  the  Melbourne  University, 
because  in  the  Adelaide  University  only  a  three  years'  curriculum 
was  required,  whereas  in  the  Melbourne  University  the  period  of 
studentship  was  five  years.  People  were  not  likely  to  spend  five 
years  in  Melbourne  if  they  could  get  the  same  advantages  by  going 
to  Adelaide  for  three  years. 

[HioinBotham,  C.J.  That  might  be  a  reason  for  altering  the 
rales.] 

The  Court  could  not  say  that  the  University  of  Melbourne 
had  recognised  the  University  of  Adelaide,  when  the  evidence  of 
the  Begistrar  of  the  Melbourne  University  showed  that  no  such 
recognition  had  taken  place. 

Cur.  adv.  vuU. 

HiGiNBOTHAM,  C.J.  Mr.  Goldsmith  has  shown  cause  to  the 
Court,  under  rule  17  of  the  rules  of  1887,  against  the  admission 
as  a  barrister  of  Mr.  Albert  Edward  Jones  under  an  order  made 
under  rule  11  by  three  of  the  judges  of  this  Court,  whereby  it  was 
ordered  that  notwithstanding  the  refusal  of  the  Board  of  Examiners 
to  grant  Mr.  Jones  a  certificate  under  rule  10,  be  might,  on  payment 
of  the  proper  fee,  be  admitted  to  practise  as  a  barrister.  In  the 
view  that  we  take  of  this  case,  it  is  unnecessary  to  determine 
whether  the  Full  Court  has  jurisdiction  on  a  motion  like  the  present 
to  allow  an  objection  identical  with  one  already  heard  by  the  judges 
on  appeal  by  the  applicant  from  the  Board  of  Examiners,  and 
overruled  by  the  judges.  Mr.  Jones  has  claimed  to  be  qualified 
under  sub-sec.  1  of  rule  8,  as  a  person  who  has  been  admitted, 
after  examination,  to  the  degree  of  Bachelor  of  Laws  in  a  university 
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P.O.  recognised  by  the  University  of  Melbourne.     Rule  8,  sub-sec.  1, 

1889  is  in  the  following  terms : — 

j^  ^g  "  E?ery  person  applying  to  be  admitted  to  practise  as  a  barrister  in  tha  Conrt  shall 

Jokes.  — (X)  ^  of  good  fame,  and  have  attained  the  fall  age  of  twenty -one  years,  and  have  been 

'  admitted  to  the  degree  of  Bachelor  of  Laws  in  the  University  of  Melbourne,  or  after 

Htgtnbotham^ C,J,  examination  in  some  university  recognised  by  the  University  of  Melbourne,  and 
shall  have  been  a  student  at  law  for  at  least  one  year." 

Mr.  Jones  has  produced  in  proof  of  this  qualification  his  degree 

of  Bachelor  of  Laws,  granted  to  him  by  the  University  of  Adelaide. 

It  is  objected  for  cause  that  the  University  of  Adelaide  is  not  a 

university  recognised  by  the  University  of  Melbourne  within  the 

meaning  of  rule  8.     The  question  raised  by  this  objection  is  one 

of  fact,  and  is  to  be  determined  upon  evidence  by  the  Board  of 

Examiners,  or,  in  case  of  appeal,  by  the  judges  of  this  Court.    The 

acceptance   or  rejection    by    the    Council    of    the   University  of 

Melbourne  of  an  application  of  a  graduate  of  another  university  to 

be  admitted  ad  eundem  gradum  must  be  determined  by  the  Statutes 

and  rules  of  the  University  of  Melbourne.     Bule  8  of  chapter  11 

of  the  Statutes  is  in  these  terms  : — 

*'  Persons  who  have  been  admitted  to  degrees  in  any  university  recognised  by  the 
University  of  Melbourne,  and  who  shall  produce  evidence  of  the  same,  satisfactory  to 
the  Professorial  Board,  may  be  admitted  to  equivalent  d^^ees  in  the  Univenity  of 
Melbourne." 

It  appears  on  affidavit  that  such  an  application  by  Mr.  Jones  has 
lately  been  rejected  by  the  Council,  not  because  the  University  of 
Adelaide  is  not  a  university  recognised  by  the  University  of 
Melbourne,  but  because  the  Professorial  Board  reported  that 
applications  from  graduates  who  have  taken  the  degree  of  LL.B. 
in  the  University  of  Adelaide  have  not  hitherto  been  granted  by  the 
University  of  Melbourne,  the  degrees  not  being  deemed  equivalent. 
Consideration  of  the  equivalence  of  degrees  is  expressly  sanctioned 
by  the  Statute  of  the  University,  chapter  11,  rule  8.  It  assumes  a 
previous  recognition  by  the  University  of  Melbourne  of  the  univer- 
sity whose  degree  is  found  not  to  be  equivalent.  The  Council  of 
the  University  of  Melbourne  does  not  appear  to  possess  under  its 
Statute  the  power  of  admitting  a  graduate  of  a  foreign  university 
ad  eundem  gradum,  except  where  that  foreign  university  has  been 
recognised  by  it  previously  or  by  a  simultaneous  act.  The  rule  of 
this  Court  allows  in  a  case  like  the  present  no  consideration  of  the 
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eqaivalence  of  the  degree  of  LL.B.  in  the  UniverBity  of  Melbourne  ^-c- 

wiUi  the  same  degree  of  a  foreign  uniyersity.     Has  that  university  1539 

been  recognised  by  the  University  of  Melbourne  ?     That  is  the  sole  j~ 

bci  which  the  applicant  for  admission  to  practise  as  a  barrister  is  Jones. 
bound  to  establish.  The  term  '^  recognised ''  is  ambiguous.  It  mffinboti^m,c.J. 
first  found  a  place  in  our  rules  in  connection  with  the  right  of 
admission  to  practice  as  a  barrister  as  far  back  as  the  year  1857. 
It  appears  to  have  been  introduced  into  our  rules  from  the  Statutes 
of  the  University  of  Melbourne.  There  is  ground  for  probable 
conjecture  that  it  was  first  adopted  by  the  first  Chancellor  of  the 
Universiiy,  and  a  judge  of  this  Court,  Sir  Redmond  Barry,  who 
rendered  distinguished  services,  that  claim  grateful  notice,  to  both 
institutions  at  an  early  period  of  the  growth  of  the  University.  It 
cannot  be  doubted,  we  think,  that  the  word  imports  an  act  or  acts 
of  friendly  notice  by  the  University  of  Melbourne  of  the  seats  of 
learning  and  higher  education  that  then  were  or  that  might  be 
afterwards  founded  in  the  Australian  and  other  colonies  of  Great 
Britain,  and  that  the  policy  of  the  rule  which  contains  and  is  based 
upon  this  word  was  to  extend  the  comity  that  had  been  shown  from 
the  first  by  the  University  of  Melbourne  to  the  home  Universities 
of  Oxford,  Cambridge,  and  Dublin  to  similar  institutions  in 
Australia  and  elsewhere,  which  should  establish  an  equally  high 
standard  of  general  education,  and  with  which  a  friendly  inter- 
change of  the  same  degrees  might  consequently  be  safely 
encouraged.  It  has  been  admitted  on  this  argument,  and  it  was 
dearly  proved  on  the  appeal  to  the  judges,  that  a  holder  of 
the  degree  of  B.A.  of  the  University  of  Adelaide  has  been 
admitted  with  due  form  by  the  University  of  Melbourne,  ad 
eundem  gradum.  No  act  can  be  done  in  our  opinion  that  can 
more  clearly  show  the  intention  of  the  governing  body  of 
the  University  of  Melbourne  to  recognise  the  University  of 
Adelaide.  It  could  not,  indeed,  be  lawfully  done  at  all  unless  the 
University  of  Adelaide  had  been  already  recognised  by  the  Univer- 
sity of  Melbourne.  Omitting  other  proofs  which  are  forthcoming, 
of  inferior  force,  but  indicating  the  same  intention,  we  are  of 
opinion  that  this  proof  is  sufficient  to  establish  the  fact  that  the 
Unirersity  of  Adelaide  has  been  recognised  by  the  University  of 
Melbourne,  and  that  the  applicant  has  thereby  satisfied  the  only 
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F.o.  condition  alleged  to  be  wanting  to  his  qualification  to  be  admitted 

1889  to  practise  as  a  barrister  in  this  Court.     We  express  no  opinion  as 

j~  to  whether  our  rule  8  in  its  present  form  makes  adequate  provision 

JoNBs.         in  this  respect  for  the  qualification  of  a  barrister.     We  only  inter- 

niginbotham,c,j,  pret  aitid  apply  the  rule  of  this  Court  as  it  stands.     Mr.  Albert 

Edward  Jones  will,  therefore,  be- admitted. 

HoLROYD,  J.  The  construction  which  is  put  by  Mr.  Goldsmitih 
on  our  rule  8  would  make  that  rule  read  in  this  way,  "been 
admitted  to  the  degree  of  Bachelor  of  Laws  in  the  Uniyersity  of 
Melbourne,  or  after  examination  in  some  University  recognised  by 
the  University  of  Melbourne,"  with  the  addition  of  the  words  "for 
the  purpose  of  admission  to  such  degree."  I  hesitated  whether  I 
could  import  these  words  into  the  rule.  But  I  think  it  would  do 
violence  to  the  language  of  the  rule  to  introduce  them.  If  the 
original  intention  of  the  rule  was  as  suggested  by  Mr.  Goldsmiih, 
unfortunately  the  framers  of  the  rule  have  not  given  effect  to  it. 

a'Beckett,  J.     I  concur  with  the  judgment. 

A,  F.  M. 


F.O.  THE  UNION  FINANCE,  GUARANTBB  AND  INVESTMENT  COKPANT 
OF  AUSTRALIA  LIMITED  •.  WOOLCOTT. 


Sept.  19,  20.      *'  The  Companiee  Statute  1864  "  {^o.  190),  e,  16—"  The  Statute  of  Endeuee  1864" 

(No.  197),  #.  &4r—Si<fnatur€  of  **  Acting  Segistrar- General  "—Judicial  natiet 

of  signature — Regittration  of  company,  proof  of. 

In  proof  of  the  incorporation  of  a  company,  a  Oovmmeut  Oaxette  was  pat  ia 
eyidence,  purporting  to  be  a  certificate  that  the  con^pany  had  been  r^giatered  by  tlie 
gabscriber  "  Henry  Krone,  Acting  Registrar-General." 

Held,  that  the  Court  could  take  judicial  notice  of  such  signature  under  see.  54  of 
Act  No.  197,  and  that  there  had  been  fuU  compliance  with  the  requirements  of  see.  16 
of  Act  No.  190,  as  to  the  certificate  being  signed  by  the  Registrar-Oeneral. 

Appeal  from  Connty  Court,  Melbourne. 

This  was  an  appeal  from  a  judgment  of  Judge  Chomley  in  an 
action  tried  before  him  in  the  County  Court,  at  Melbourne.  The 
plaintiffs,  in  their  plaint,  alleged  that  the  sum  of  875Z.  was  owing  to 
them  from  the  defendant,  who  was  a  shareholder  in  the  company 
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of  fiTe  hundred  shares,  and  the  amount  was  made  up  of  two  calls  i^*o* 

on  the  said  shares,  and  a  second  instalment  of  premium  due  on  issQ 

such  shares.    The  defendant  paid  1251.  into  Court.    The  defendant,  thb~Ukion 

in  his  defence,  alleged  that  he  had  never  made  any  contract  with  Futanob, 

the  company,  and  that  he  had  not  agreed  to  pay  any  premium  ;  iimsTMBirT  Co. 

that  the   company  had  no   right  to  charge  premium  unless  em-  ^^i^j^d^^ 

powered  by  its  articles,  and  that  no  resolution  had  ever  been  passed  _    •• 

WOOLCOTT, 

directing  that  a  premium  should  be  charged,  and  that  there  was 
no  proof  of  the  registration  or  incorporation  of  the  company.  The 
plamtiff  put  in  a  Gazette  notice  of  the  incorporation  of  the 
company,  purporting  to  be  a  certificate  that  the  company  had 
been  registered  on  the  26th  day  of  March,  by  the  subscriber, 
"Heniy  Krone,  Acting  Registrar-General." 

Further  facts  material  to  this  report  are  set  out  in  the  judgment 
of  Higinbotham,  G.J. 

Hood  (with  him  Bryant) — The  signature  required  to  the 
notification  in  the  Oovemment  Gazette  is  that  of  the  Registrar- 
General,  and  there  is  no  provision  in  **  The  Companies  Statute 
1884 "  for  the  "  acting  "  Registrar-General  performing  such  an 
act.  By  sec.  54  of  "  The  Statute  of  Evidence  1864  "  judicial 
notice  is  to  be  taken  of  the  signature  of  the  ''  Registrar-General " 
and  "  Assistant  Registrar-General,'*  and  it  was  held  in  Teague  v. 
Farrell  (a)  that  the  Court  would  not  take  judicial  notice  of  the 
signature  of  the  '*  Deputy  Registrar-General.** 

haacs  (with  him  Irvine) — The  signature  of  a  person  duly 
appointed  to  act  as  Registrar-General  will  be  judicially  noticed 
under  the  provisions  of  sec.  54  of  Act  No.  197.  The  Court  will 
presume  that  an  officer  acting  in  a  public  capacity  has  been  duly 
and  properly  appointed  :  Reg.  v.  Hare,  exparte  Newport  (b). 

Counsel  was  stopped  upon  this  point. 

Bryant  in  reply. 

HiaiKBOTHAM,  C.J.  This  is  an  action  brought  to  recover  an 
instalment  of  premium  due  on  each  of  the  500  shares  held  by  the 

(a)  6  V.L.R.  (L.)  480.  (b)  13  V.L.R.  810. 
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F.c.  defendant,  and  also  a  certain  sum  due  for  calls  upon  such  shares.  The 

]^  defendant,  when  called  upon  for  his  defence,  raised  two  groonds  of 

—-  defence — the  first  was   that  the   company  was  not  registered  or 

FiNAKCB,       incorporated.    If  that  could  be  established,  or  if  the  plaintiffs  failed 
iNvwiiVwr^Co.  ^  prove  that  they  were  incorporated,  it  would  be  a  complete  answer 
OF  Australia    ^^  ^j^^  action.    The  plaintiffs,  in  proof  of  the  incorporation,  tendered 
r.  a  Gazette  notice  dated  the  26th  March  1888,  and  which  purported 

^^  ^^'      to  be  a  certificate  that  the  plaintiff  company  had  been  that  day 
Eiginhotham,C»J.  registered  by  the  subscriber,    "  Henry  Krone,  acting  Registrar- 
General."  If  that  document  constituted'  evidence  that  the  Registrar- 
Oeneral  had  signed  such  a  certificate,  it  would  be  conclusiye  evidence 
not  only  of  the  due  incorporation  of  the  company,  but  that  all  the 
requisites  in  reference  to  the  registration  of  the  company  had  been 
complied  with.     It  is  the  duty  of  the  Registrar-General,  upon  the 
registration  of  the  Memorandum  and  Articles  of  Association,  to  give 
this  notification  in  the  Oovernment  Gazette.     This  evidence  was 
objected  to  both  under  sec.  16  of  "  The  Companies  Statute  1864" 
(No,  190),  and  also  under  sec.  54  of  "  The  Statute  of  Evidence 
1864"  (No.  197),  on  the  ground  that  it  did  not  purport  to  be 
signed  by  the  officer  whose  certificate  was  required  by  the  Act, 
namely,  the   Registrar-General.     It  purported  to   be   signed  by 
Henry  Krone,  **  acting  Registrar-General,"  and  on  the  authority 
of  a  case  decided  some  time  ago  in  which  the  Court  held  that 
the  signature  of  the   ''deputy  Registrar-General"  could  not  be 
recognised  by  it,  it  was  contended  that  this  Gazette  notice  was 
inadmissible,  because  it  purported  to  be  signed  by  a  person  described 
as  the  ''acting"  Registrar-General.       We  do  not  think  that  the 
objection  can  be  supported.     Where  a  person  appears  to  be  dis- 
charging a  public  duty,  and  acts  publicly  in  the  discharge  of  that 
duty,  he  will  be  deemed  to  be  filling  the  position  which  entitles  and 
obliges  him  to  discharge  such  duty.     That  is  a  doctrine  famiUar 
to  all  courts  of  justice,  and  never  departed  from.     The  Registrar- 
General  has   this   duty  imposed   upon   him  by  law  to  give  this 
certificate,  and  the  document  put  in  evidence  would  have  been 
conclusive  evidence  of  the  registration  but  for  the  addition  of  the 
word  "  acting."     We  think  that  the  word   "  acting  "  prefixed  to 
the  title  of  office  does  not  affect  the  validity  of  the  signature  or  of 
the  certificate  to  which  it  is  subscribed.     It  merely  indicates  that 
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he  is  at  ihe  time  '*  the "   Registrar-General,  and  that  for  some  f.c. 

reason  the  Registrar-General  has  ceased  for  a  time  to  perform  his  iggg 

duties,  and  that  Henry  Ej-one  is  for  a  time  acting  as  Registrar-  theUniok 

General,  and  discharged  the  dnties  of  the  office.     I  do  not  think  Finavcb, 

it  is  necessary,  or  that  we  are  called  npon  to  inqnire  into  the  limits  iktbstickvt  Co. 

of  the  authority  of  the  officer  whose  signature  we  are  required  to  ^'^"^t"^ 

recognise,  when  it  is  tendered  to  us  in  evidence.     We  think,  there-  «^- 

WOOLOOTT. 

fore,  that  the  first  ohjection  must  fail.     The  second  objection  is  

that  there  was  no  contract  made  between  the  defendant  and  the  ^^9^^^^^*^^- 
plaintiff  company.      The  defendant  made  an  application  for  500 
shares  to  a  broker,  and  he  received  notice  that  they  had  been 
allotted  on  the  19th  March.     The  company  was  not,  in  fact,  incor- 
porated till  the  26th  March,  and  it  is  true  that  the  dealings  between 
the  defendant  and  the  persons  who  were  the  promoters,  or  the  agents 
of  the  promoters,  of  the  company  prior  to  the  registration  of  the 
company,  would  not  of  themselves  constitute  an  agreement  binding 
npon  the  defendant  making  this  application.     However,  before  the 
company  was  incorporated,  when  the  defendant  applied  for  shares 
he  did  so  on  a  form  which  referred  to  the  terms  of  a  prospectus 
which  had  been  issued  by  the  promoters.     Now,  one  of  the  terms 
of  this  prospectus  was  that  the  shares  were  to  be  offered  at  10«. 
premium,  and  the  amount  payable  on  the  shares  and  the  amount  of 
the  premium  were  payable  at  certain  times  specified  in  the  pros- 
pectas ;  these  times,  so  far  as  they  related  to  the  premiums,  being 
times  that  arrived  after  the  incorporation  of  the  company.     When 
the  company  was  incorporated  the  defendant,  in  accordance  with 
the  offer  made  in  the  application  for  shares,  proceeded  to  make 
the  payments  required  by  the  terms  of  the  prospectus,  as  he  had 
promised  to  do.     He  paid  125Z.  on  the  26th  April,  one  month  after 
the  incorporation,  and  on  the  26th  May  another  125Z.     This  last 
payment  has  been   found  by  the  judge   to   have   been   paid   for 
premium,  and  that  finding  is  abundantly  established  by  the  form 
of  the  receipt  which  was  given  to  the  defendant's  clerk.   It  is  alleged 
that  this  defendant  did  not  kliow  what  he  was  paying  his  money 
for;  I  do  not  think  he  should  be  heard  to  say  that.     Now  these 
acts  of  the   defendant  occurring   after  incorporation,  deliberately 
done  with  full  knowledge  of  the  facts  and  in  pursuance  of  the 
promise  given  to  the  [promoters  before  incorporation,  are  as  strong 
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F.o.  evidence  as  could  well  be  adduced  that  he  carried  out  his  intention 

1889  which  was  not  binding  into  a  contract  with  the  directors  after 

THrijiiioir  incorporation  which  was  binding,  and  he   then  became  a  share- 

FiNANCB,  holder  upon  the  terms  on  which  his  shares  were  allotted  to  him. 

iKTssTHENT  Co.  Hc  is  registered,  he  maintains  the  rights  of  a  shareholder,  and  does 

^'limwbd^'^  not  take  any  steps  to  be  removed  from  the  register.     We  think 

«•  that  all  the  grounds  of  defence  fail,  and  that  the  appeal  should  be 

WOOLOOTT.  ,.         .  , 

disnussed. 

Ei^nbotham,C,J. 

HoLROYD,  J.  With  reference  to  the  signature  of  Henry  Krone, 
acting  Registrar-General,  attached  to  the  notification  in  the  Oovem- 
ment  Gazette,  there  is  power  in  case  of  illness  or  unavoidable 
absence  of  the  Registrar-General  to  appoint  some  one  to  act' as 
Registrar-General  in  his  place.  Seeing  that  Henry  Krone  assumed 
to  act  as  Registrar-General — and  it  is  not  proved  that  he  was  not 
lawfully  appointed,  or  that  he  had  taken  upon  himself  a  duty  which 
he  was  not  duly  authorised  to  perfona — the  presumption  arises 
that  he  was  duly  acting  as  Registrar-General.  If  that  be  so,  then 
in  my  opinion  he  comes  within  the  meaning  of  ^'  Registrar- 
General"  in  sec.  54  of  "  The  Statute  of  Evidence  1864."  He 
is  Registrar-General  pro  hoc  vice,  and  judicial  notice  should  be 
taken  of  his  signature. 

Kerferd,  J.    I  concur  in  the  judgment  of  the  Court. 

Appeal  dismissed. 

Solicitors  for  appellant :  Woolcott  d  Baker. 
Solicitors  for  respondent :  Braham  dt  Pirani, 

W.  H.  M. 
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EtCOMBE  V.  STUBB.  SepL20, 

»^Order  XIX.,  rr.  4,  27— Orcfor  XXV,,  r.  4—       Bolroj^d,  J. 
— Embarrauing  pleading, 

Le  qaestion  of  costs  are  not  material  facta  for 
tier  XEL,  r.  4^  and  a  paragraph  pleading  saoh 

followed. 

F  to  strike  out  paragraph  8  of  the 
rt  it  tends  to  prejudice,  embarrass  or 
ition.  The  action  was  one  for  specific 
I  for  the  sale  of  land.  The  defence  was 
the  ground  of  dishonour  of  a  promissory 
purchase-money.  The  rescission  was 
)  agreement.  The  third  paragraph  of 
itiyely  the  defendant  is  willing  and 
erform  the  said  contract  upon  payment 
)  with  interest  thereon  from  the  due 
I  suit  to  date." 

)  paragraph  does  not  set  out  a  material 
er  XIX.,  r.  4.  It  goes  merely  to  the 
r.  Fraser  (a)  decided  the  question. 

mmons  is  taken  out  on  wrong  grounds, 
it  is  not  therefore  necessarily  embar- 
lave  been  dealt  with  by  proceedings  in 
LXY.,  it  could  then  have  been  struck 


agraph  in  the  defence  is  no  defence  to 

bended  only  to  go  to  the  question  of 

V.  Fraser  is  a  very  good  case  to  follow, 

Summons  allowed. 

.  G.  Smith. 
Ellison. 

A.  F.  M. 
0  8  A.L.T.  21. 
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1889  [IN    CHAMBERS.] 

Sept  IS,  26.  GERTY  v,  MORRAH. 

Holroyd,  J.  «  j^  InttrumenU  and  SecwriHet  Statute  1864  "  {No,  204),  a.  19,  teked.  %—"  Baie$  of 
ihs  Supreme  Court  1884"— Orcier  J/.,  r.  6— Order  III.,  r.  e—SpedaUg 
indorsed  writ — Appearance  without  leave. 

A  writ  of  sammons  issaed  in  the  form  griyen  in  the  2nd  schedule  of  Act  No.  204 
was,  in  addition,  signed  and  headed  *'  Statement  of  Claim." 

ITeld,  that  the  writ  did  not,  owing  to  this  additional  indorsement,  lose  its  character 
as  a  writ  under  "  The  Inetrumente  and  Securitiet  Staiute  1864"  (No.  204),  and  that 
therefore  an  appearance  entered  by  the  defendant  without  leave  must  be  set  aside. 

This  was  an  application  by  the  plainti£f  to  set  aside  the 
appearance  entered  by  the  defendant  on  the  ground  that  it  was 
entered  without  leave  of  a  judge,  as  required  by  sec.  19  of  "  The 
Instruments  and  Securities  Statute  1864  "  (No.  204),  and  to  enter 
judgment  for  the  plaintiff.  The  writ  was  indorsed  as  provided  in 
the  2nd  schedule  of  the  Act  No.  204,  and  was  also  headed 
*^  Statement  of  Claim,"  and  was  signed.  The  defendant,  on  the 
ground  that  it  was  a  specially  indorsed  summons  under  the  Rules 
of  the  Supreme  Court  1884,  entered  an  appearance  as  of  right 
without  leave.  This  appearance  was  sought  to  be  set  aside  as 
irregular. 

In  support  of  the  application  the  cases  of  Norris  v.  Beazley  (a), 
and  Attorney-Oeneral  of  New  South  Wales  v.  Macpherson  (6),  were 
cited.  In  opposition  the  cases  of  Ross  y.  Taylor  (c),  and  TurnbuU 
V.  Bull  (d)  were  relied  on. 

Cur.  adv.  vult. 

HoLROTD,  J.  Summons  to  set  aside  appearance  entered  by 
the  defendant  for  irregularity,  on  the  ground  that  the  same  was 
entered  without  leave  of  a  judge.  The  writ  of  summons  served  on 
the  defendant  was  drawn  up  substantially  in  the^  form  prescribed  bj 
schedule  2  of  "  The  Instruments  and  Securities  Statute  1864," 
so  as  to  constitute  a  valid  writ  of  summcHis  under  that  Statute. 
It  was  also  indorsed  with  an  indorsement  sufficient  to  satisfy  the 
requirements  of  sec.  4,  appendix  C,  of  the  rules  of  Court,  and  which 

(a)    2C.P.D.  80.  (c)    7  A.L.T.  145. 

(*)    L.R.  8  P.C.  268.  (d)    9A.L,T.  1. 


Digitized  by 


Google 


Holroyd,  J. 


VOL.  X7.]  LII  ft  LIII  VICT.  611 

woald  thas  constitnte  a  special  indorsement.    It  has  already  been  ^^^ 

held  that  a  writ  under  the  Statute  may  be  specially  indorsed.  Qbbtt 
The  question  I  have  to  decide  is  whether  making  a  writ  issued  mobeah. 
nnder  the  Statute  a  specially  indorsed  one  has  the  e£fect  of  taking 
it  oat  of  the  operation  of  the  Statute.  It  seemed  at  first  sight 
plaasible  that  a  plaintiff  should  not  be  allowed  to  adopt  two 
different  modes  of  procedure,  and  that  was  the  objection  taken. 
Order  IE.  of  the  rules,  which  treats  of  writs  of  summons  and 
procedure  generally,  refers  to  appendix  A,  and  directs  that  the 
writ  of  summons  for  the  commencement  of  an  action  shall  be 
in  certain  forms.  It  is  provided  by  rule  6  of  this  order  that 
'*  with  respect  to  actions  upon  a  bill  of  exchange  or  promissory  note 
commenced  within  six  months  after  the  same  shall  have  become  due 
and  payable,  the  procedure  under  part  I.  of  *  The  Instruments  and 
Securities  Statute  1864 '  may  be  used.' '  That  is  to  say,  that  a  plaintiff 
may  adopt  the  form  of  summons  provided  in  the  Statute  if  he  com- 
mences his  action  within  the  proper  time.  Kule  6  of  Order  HE.  pro- 
Tides  that,  in  certain  actions,  one  of  which  is  an  action  upon  a  bill 
of  exchange,  promissory  note,  etc.,  "the  writ  of  summons  may,  at 
the  option  of  the  plaintiff,  be  specially  indorsed  with  a  statement 
of  his  claim."  If  the  action  is  rightly  commenced  under  the 
Statute,  there  are  no  restrictiye  words  in  the  rules  to  prevent  a 
special  indorsement  being  placed  upon  the  writ,  so  that  a  plaintiff 
may  proceed  without  an  additional  statement  of  claim.  There  is  no 
reason  why  this  should  not  be  done;  the  object  of  the  special 
indorsement  is  to  save,  additional  expense  by  rendering  a  further 
statement  of  claim  unnecessary.  I  hold  therefore  that  this  writ 
of  smnmons  does  not  lose  its  character  as  a  writ  under  the  Statute 
because  it  contains  this  additional  indorsement.  I  shall  accord- 
ingly set  aside  the  appearance  entered  by  the  defendant  with 
li  Is.  Od.  costs,  but,  if  the  defendant  desires,  I  will  stay  further 
proceedings  for  forty-eight  hours,  to  enable  the  defendant  to  apply 
for  leave  to  appear,  and  defend  on  proper  and  sufficient  materials. 

Solicitors  for  plaintiff :  Crisp,  Lewis  dt  Hedderwick. 
Solicitors  for  defendant :  Oaunson  d  Wallace* 

A.  P.  M. 
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1889  HORDERN  o.  SMITH  aitd  Othbbs. 

^  J *      '         Praettoe-^Appeal—  Stay  of  prooeeding9^  Want  of  means  on  part  of  respondent. 

Solroyd,  J.  Stay  of  proceedings  pending  an  appeal  to  the  Fall  Court  will  not  be  ordered 

nnless  evidence  be  adduced  to  sbow  that  the  respondent  will  be  nnable  to  repay  the 
money  ordered  to  be  paid  to  him  by  the  appellant^  in  the  event  of  the  respondent 
being  unsnccessfal  on  the  appeal. 

Motion  to  stay  farther  proceedings  on  a  judgment  pending  an 
appeal. 

This  was  a  motion  on  behalf  of  the  defendants  Scholz,  Naughton 
and  Mackie,  that  all  farther  proceedings  on  a  judgment  obtained  by 
the  plaintiff  in  the  action  be  stayed  pending  an  appeal  to  the  FaU 
Court.  The  action  was  brought  by  the  plaintiff  for  the  specific 
performance  of  a  contract  for  the  purchase  of  certain  land.  Under 
the  judgment  the  defendants  were  ordered  to  pay  to  the  plaintiff 
certain  moneys  amounting  to  8,9542.  4«.  2d.  and  interest,  and  to 
give  him  a  bill  of  exchange  for  1,9922.  16^.  2c!.,  and  a  reference 
was  directed  to  be  made  in  Chambers  to  inquire  whether  the 
defendants  could  procure  a  mortgage  in  the  name  of  the  plaintiff 
for  12,0002. 

The  defendants  gave  notice  of  appeal  against  this  judgment. 
The  defendants,  on  whose  behalf  the  motion  was  made,  filed  an 
afBidayit  in  which  they  alleged  the  following  facts,  yiz.: — '*  that 
the  plaintiff  is  an  estate  agent,  carrying  on  business  in  Melbourne. 
That  he  purchased  land,  the  subject-matter  of  the  action,  yery 
shortly  before  the  sale  of  same  by  him  to  the  defendants  Smith 
and  Peacock,  and  has  not  paid  the  purchase-money  therefor,  but 
has  given  a  mortgage  over  the  land  to  his  vendors  for  the  sum 
of  18,0002.  or  thereabouts.  That  we  believe  from  the  above  facts 
the  said  Lebbeus  Hordern  will  be  unable  to  repay  the  amount 
levied  by  execution  if  the  appeal  is  successful,  and  that  if  successful 
the  same  will  be  nugatory,  and  these  deponents  suffer  irreparable 
injury."  The  plaintiff,  in  his  affidavit,  swore  that  he  purchased 
the  land,  the  subject-matter  of  this  action,  for.  24,8662.,  and  in 
financing  the  payment  thereof  he  executed  a  mortgage  to  the 
Bank  of  South  Australia  for  the  sum  of  18,0002.  That  the  sale 
of  the  property  to  the  defendants  was  subject  to  the  mortgage,  and 
provision  therefor  was  made  in  the  contract.     In  consequence  of 
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the  defendants  failing  to  cany  oat  their  part  of  the  contract,  he 
was  compelled  by  the  mortgagees  to  pay  the  sum  of  7862.  12«.  6(2. 
for  interest,  and  also  since  the  commencement  of  the  action  a  still 
larger  sam  for  interest.    That  since  the  action  was  decided,  imme- 
diate payment  of  his  OTcrdrafb  and  interest  had  been  demanded 
by  the  bank.    He  denied  that  he  woold  be  nnable  to  refund  the 
money  if  the  defendants'  appeal  shoald  be  successful ;  and  stated 
that  he  owned  property  to  the  yalue  of  2,000i.  in  Victoria,  irrespec- 
tive of  the  property  which  was  the  subject-matter  of  this  action, 
and  that  he  held  freehold  property  in  New  South  Wales  in  his 
own  name  to  the  value  of  18,000{.,  and  had  besides  a  large  interest 
in  other  property.      To  this  affidavit  the  defendants  made  no 
answer. 

A  snmmons  was  taken  out  by  the  defendant  Smith  in  the  same 
terms  as  the  motion  above  set  out.  No  affidavit  was  filed  on 
behalf  of  Smith,  but  counsel  asked  for  an  adjournment  in  order 
to  file  an  affidavit,  or  that  he  should  be  allowed  to  rely  upon  the 
affidavit  filed  by  the  other  defendants,  inasmuch  as  it  had  been 
understood  that  the  one  affidavit  was  to  be  used  on  behalf  of  all 
the  parties. 


1889 

HOKDHEUr 
V, 

Smith. 
Holroydf  J. 


Topp  for  the  defendants  Scholz  and  others — The  action  was 
brought  for  specific  performance  of  a  contract,  and  the  point  upon 
which  the  defendants  rely  is  a  question  of  law  dealing  with  the 
Statute  of  Frauds.  There  are  sufficient  grounds  set  out  in  the* 
affidavit  to  show  that  if  the  defendants  are  successful  in  the  appeal 
they  may  lose  the  fruits  of  their  appeal.  No  injustice  will  be  done 
by  ordering  the  plaintiff  to  give  security  to  refund  the  money  which 
the  defendants  have  been  ordered  to  pay  to  him,  and  grave  injustice 
may  accrue  to  the  defendants  if  the  order  is  not  made.  No 
farther  materials  are  necessary  to  enable  the  Court  to  make  this 
order :  Merry  v.  NichoUs  (a) ;  Cooper  v.  Cooper  (6) ;  Morgan 
T.  Elford  (c). 


Hood  for  the  defendant  Smith — The  application  on  behalf  of 
this  defendant  is  upon  summons,  and  arrangements  were  made 
that  the  affidavit  used  by  the  other  defendants  should  be  used  on 


(«)  L.R.  8  Cb.  205. 


(ft)  2  Ch.  D.  492, 


(c)4Cb.D.d88. 
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UOBDBBK 

Smith. 


his  behalf.    If  that  is  disputed,  I  must  ask  for  an  adjonmment 
to  enable  this  defendant  to  file  a  further  affidavit. 

Higgins  for  the  plaintiff — The  defendant  Smith  has  filed  no 
affidavit  as  to  the  plaintiff's  means,  and  therefore  his  summons 
must  be  dismissed.  It  is  absolutely  necessary  that  a  party  who 
asks  for  a  stay  of  proceedings  pending  an  appeal^  should  adduce 
evidence  to  show  the  Court  that  the  respondent  has  no  means,  so 
that  in  the  event  of  his  being  unsuccessful  in  the  appeal  he  will  be 
unable  to  refund  the  money  ordered  to  be  paid  to  him  under  the 
judgment  appealed  against :  Barker,  v.  Lavery  (ji) .  There  must 
be  special  circumstances  shown  to  the  Court  before  it  will  deprive 
a  party  of  the  benefit  of  his  successful  action. 

Cur.  adv.  vuU.  . 

H0I4ROYD,  J.  In  this  action  a  motion  on  behalf  of  the  defen- 
dant Scholz  and  others  was  made  to  the  Court  that  all  further 
proceedings  in  the  action  might  be  stayed  pending  the  hearing  of  * 
an  appeal  from  the  judgment  of  Hodges,  J.  A  summons  was 
taken  out  on  behalf  of  the  defendant  Smith  on  the  same  day  for 
the  same  purpose.  The  defendant  Smith  applied  for  leave  to 
make  an  affidavit  as  to  the  plaintiff's  means,  if  he  should  not 
be  permitted  to  make  use  of  the  affidavit  filed  on  behalf  of  the 
other  defendants  on  the  above  motion.  It  was  objected  that  he 
ought  not  to  be  allowed  to  make  a  further  affidavit,  and  that  he 
should  not  be  allowed  to  use  the  affidavit  filed  by  the  other 
defendants.  There  seems  to  have  been  some  arrangement  that  these 
matters  should  be  heard  together,  and  I  am  inclined  to  allow  the 
defendant  Smith  to  avail  himself  of  that  affidavit.  It  was  contended 
before  me  that  if  I  refused  to  stay  proceedings  I  ought  to  require 
the  plaintiff  to  give  security  to  refund  the  money  ordered  to  be 
paid  to  him  by  the  defendants,  in  the  event  of  the  defendants  being 
successful  in  the  appeal,  and  also  that  his  solicitor  should  undertake 
personally  to  refund  the  costs  of  the  action  if  paid  to  him.  Three 
cases  were  cited  to  me  to  support  this  application :  Merry 
V.  Nicholh  (e) ;  Cooper  v.  Cooper  (/) ;  Morgan  v.  Elford  (g). 
Those  cases  go  to  show  that  it  was  not  necessary  for  the  defendants 


(d)  14  Q.B.D.  769. 
(0)    L.R.8Ch.205. 


(/)  2  Ch.  D.  492. 
(^)  4  Ch.  D.  888. 
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to  produce  evidence  as  to  the  plaintiff's  means,  or  to  show  that  he 
would  probably  be  onable  to  refund  the  money  in  the  event  of  his 
being  unsuccessful  on  the  appeal.      A   later  case  was  cited  by 
Mr.  Higgins,  in  which  these  three  cases  are  mentioned,  and  in 
which  a  distinctly  opposite  rule  was  laid  down ;  that  was  the  case 
of  Barker  v.  Lavery  (h).     That  was  an  application  to  stay  execu- 
tion for  costs  pending  an  appeal  to  the  House  of  Lords.     The 
three  cases  referred  to  were  cited  in  argument  in  that  case  to 
show  that  evidence  as  to  the  means  of  the  respondent  was  unne- 
cessary.    It  was  held  however  by  Selbome,  L.C.,  Brett,  M.R., 
and  Lindley,  L.J.,  that  execution  would  not  be  stayed  pending  an 
appeal  without  evidence  of  special  circumstances  tending  to  show 
that  the  respondent  if  he  were  defeated  would  be  unable  to  pay 
back  the  money,  in  cases  where  a  money  payment  was  ordered. 
There  can  be  no  better  authority  on  such  a  subject  than  that  of 
the  then  Lord  Chancellor,  and  that  case  must  be  taken  to  overrule 
the  other  cases  if  they  are  in  conflict  with  it.     The  affidavits  in  the 
present  case  state —  [His  Honor  read  the  affidavits] .    If  that  is  their 
only  ground  for  believing  that  the  plaintiff  will  be  unable  to  repay 
the  money,  it  is  no  ground  at  all.     These  defendants  say  nothing 
about  the  plaintiff's  means,  and  they  do  not  appear  to  have  made 
any  inquiry  as  to  his  means,  and  if  they  have,  I  find  that  they 
have  made  a  totally  unjustifiable  statement.     The  plaintiff  himself 
states  that  he  is  the  owner  of  land  in  Victoria  in  his  own  name 
worth  2,000Z.,  and  also  land  in  New  South  Wales  worth  18,000Z., 
and  his  statements  are  utterly  unchallenged.     It  appears  that  he 
executed  a  mortgage  over  the  land  which  the  defendants  con- 
tracted to  purchase,  and  through  the  defendants'  default  in  not 
carrying   out    the   present  agreement  he   has  had   to  keep   on 
pajing   the   interest  on   that  mortgage.      It  would  be   a  great 
hardship  on  the  plaintiff  to  put  him  on   any  terms  of  finding 
security.     It  appears  from  his  affidavit,  uncontradicted,  that  he  is 
well  able  to  repay ;  though  the  conduct  of  the  defendants  in  refusing 
to  carry  out  the  agreement  may  have  greatly  hampered  him.     I 
must  treat  this  judgment  as  right  until  set  aside.    Apart  from  the 
hardship  of  the  case,  I  should,  upon  the  authority  of  Barker  v. 
Lavery  (&),  dismiss  the  motion  and  the  summons.    I  think  this 

(A)  UQ.B.D.769. 


1889 
HouDBBir 

V. 

Smith. 
Holroyd,  J, 
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is  merely  an  attempt  to  prevent  the  plaintiff  from  getting  the 
HoBDBsir      benefit  of  the  agreement. 

9. 

Smith. 

Solicitors  for  the  plaintiff:   Wise  would ,  Gibbs  dt  Wisewouid. 

Holroydy  J, 

Solicitors  for  the  defendant  Scholz  :  Ncmghton  dt  Mackie;  Fink, 

Best  dk  P.  D.  Phillips. 

Solicitors  for  the  defendant  Smith  :  McFarlane  dk  ToUiursU 

w.  H.  M. 


F.o.  CLIFFORD  «.  BEOaS. 

]^  "  Adminiitratum  of  JtuHce  Act  1885"  {No,  844),  9ec,  7  {suh^tee.  8),  we.  8— «  The 
Sept.  26,  27,  80.  County  Court  Statute  1869"  (No.  345),  w.  35,  56,  67,  GS-^Noiiee  of  (Ufeuee  by 
attorney  ioho  haa  not  aigned  roll — Striking  out  ctue — Appearance, 

Defendant's  attorney  gave  notice  of  intention  to  defend  under  sec.  7,  sab-sec.  8, 
of  Act  No.  844i,  before  be  had  signed  the  roll  of  attorneys.  At  the  trial,  plaintaiTs 
attorney  contended  he  was  entitled  to  treat  defendant's  notice  and  appearance  as  a 
nullity,  and  refused  to  proceed  with  his  case.  The  learned  judge  of  the  County  Court 
thereupon  neither  ac^oumed  the  case  nor  entered  a  nonsuit,  but  struck  the  case  out 
with  costs. 

Held,  that  the  case  should  be  reinstated,  and  order  of  the  judge  striking  out 
set  aside. 

Order  nisi  to  set  aside  an  order  of  Judge  Casey  in  the  Goimty 
Court.  The  plaintiff  issued  a  summons  under  sec.  7  of  the  Act 
No.  844.  Suh-sec.  8  of  that  section  is  as  follows : — ''If  the  defendant 
do  not  within  ten  clear  days  after  such  s^vice  give  notice  in  writing, 
either  hy  himself  or  his  attorney  or  practitioner,  to  the  Registrar  of 
such  County  Court  of  his  intention  to  defend,  the  plaintiff  may, 
without  giving  any  proof  of  his  claim,  enter  final  judgment  for  the 
amount  claimed  and  costs,  whether  such  County  Court  be  then 
sitting  or  not."  In  this  case  the  defendant  gave  notice  by  his 
attorney,  but  the  attorney  had  not  signed  the  roll  of  the  Gonnfy 
Court  as  required  by  sec.  86  of  "  The  County  Court  Statute 
1869."  The  plaintiff's  attorney  did  not  take  advantage  of  this 
until  the  trial,  when  he  insisted  that  as  the  defendant's  attorney  was 
not  on  the  roll,  his  appearance  and  notice  of  defence  were  a  nnlUty, 
and  the  plaintiff  was  entitled  to  judgment  with  costs.  The 
presiding   judge    desired    to   consider    the    point,   and    directed 
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L  his  case^  but  he  refused  to  do  so,  F.o. 

.ck  the  case  out  with  costs.      It  i889 

F  that  the  judge  should  not  have       olotobd 

lid  have  nonsuited,   adjourned,   or  «• 

Brggi. 


ere  is  a  preliminary  objection,  which 
isi  was  obtained  on  16th  May,  from 
it  is  shown  to  have  been  sitting  in 
Full  Court  was  sitting  on  that  day, 
)  order  should  have  been  obtained 
lisi,  which  had  brought  this  matter 

you  mention  the  Full  Court  was 
r  the  ordinary  business  of  the  Full 
il  purposes  to  hear  some  business 
ought  before  it.] 
it  was  still  **  The  Full  Court." 
bhink  you  had  better  proceed  with 

on  by  not  taking  advantage  of  it 
)  plaintiflF  was  indeed  in  court,  but 
3e  was  a  failure  to  appear  within 
ion  of  the  County  Court  Statute, 
itrike  a  case  out. 

Unity  G.M.  Co.  (a) ;  Masterton 
rte  Huthnance  (c) ;  Jennings  and 
nibus  Co.  (d)  ;  Delaney  y.  The 
(e). 

)r  absolute — The  judge  should  have 
1  no  costs.  He  did  the  only  thing 
3uld  have  nonsuited  or  adjourned. 
atute  makes  it  plain  that  the  judge 
plainti£f  was  there  before  him. 

(d)  30  L.T.  (N.S.)  640. 

(e)  6  V.L.K.  (L.)  189. 
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F.c.  [H1GINBOTHA.M,  C.  J.     But  if  the  objection  is  a  good  one,  it  goes 

1889  ^  ^^6  f 00^  of  ^^^  jurisdiction  of  the  Court.] 

Cliffoed  What  we  say  the  judge  should  haye  done,  was  to  have  entered 

o*  judgment  for  the  plaintiff,  and  given  power  to  reinstate  the  case.  In 

the  case  of  Jennings  v.  L.Gf.  Omnibm  Co.,  cited  by  the  other  side, 

the  Court  refused  to  interfere,  because  it  had  no  power  to  do  so. 

Cur.  adv.  vult. 

Per  Curiam  [Higikbotham,  C. J.,  Holroyd  and  Eerfebd,  JJ.]  . 
Without  going  into  the  various  questions  that  have  been  raised 
before  us,  justice  requires  that  this  case  should  be  reinstated  with  a 
view  to  its  being  heard.  The  order  will  be  made  absolute,  and  the 
order  made  by  the  learned  judge  of  the  County  Court  will  be  set 
aside.  The  case  to  be  reinstated  for  trial,  as  if  a  good  notice  of 
defence  had  been  given ;  all  the  costs  of  the  proceedings  in  the 
County  Court  and  of  this  order  to  abide  the  event  of  the  action. 

Order  absolute. 
Solicitor  for  plaintiff :  Samuel. 
Solicitor  for  defendant :  Barrett 

A.  F.  M. 
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AVERY  V.  BYRNE.  F.C. 

'*  Criminal  Law  and  Practice  Staiuie  1864  "  (No.  233),  «.  178— <'  The  Criminal  Law             J^ 
aad  Practice   Amendment    Statute  1871"    (No.  399),  t.  2S—Juriediction  of      Sept,  25,  SO. 
JMttieee— Question  of  title — Fences ,  malicious  destruction  of.  

In  a  proflecation  for  malicious  injaiy  to  fences  under  sec.  178  of  Act  No.  233,  the 
defendant's  solicitor  at  the  oatset  of  the  proceedings  informed  the  justices  that  the 
infonnant  was  only  in  adverse  possession  of  the  land,  and  th«it  the  defendant  also 
daimed  possession.  The  informant  did  not  contradict  this  statement,  and  upon  heing 
called  he  admitted,  in  answer  to  a  question  put  hy  the  justices,  that  he  had  no  title, 
bat  that  he  was  in  possession  of  the  land,  and  had  paid  rates  on  it.  The  justices  then 
re'iued  to  go  on  with  the  case,  as  they  considered  that  a  question  of  title  was  involved, 
and  that  therefore  they  had  no  jurisdiction  to*  determine  the  matter. 

Meld,  that  the  justices  were  right  in  refusing  to  proceed  in  the  matter. 

It  is  the  doty  of  justices  to  proceed  with  a  case,  notwithstanding  an  intimation  of 
the  intention  of  any  party  to  raise  an  objection  to  their  jurisdiction  on  the  ground 
that  a  qaestion  of  title  is  involved,  until  they  are  satisfied  that  the  nature  of  the 
claim  of  title  set  np  is  bond  fide  and  real. 

OfiDEB  nisi  to  review. 

This  was  an  order  nisi  to  review  the  decision  of  justices  sitting 
m  tbe  Court  of  Petty  Sessions  at  Box  Hill.  The  informant  prose- 
cuted the  defendant  for  maliciously  injuring  a  fence  upon  his  land. 
At  the  commencement  of  the  proceedings  the  solicitor  for  the 
defendant  stated  that  the  justices  had  no  jurisdiction  to  entertain 
the  matter  in. dispute,  as  a  question  of  title  was  involved,  and  that 
the  informant  was  in  adverse  possession  of  the  land,  and  that  the 
defendant  also  claimed  possession.  The  informant  was  sworn,  and 
after  giving  some  of  his  evidence  he  admitted,  in  answer  to  the 
Chairman  of  the  Bench,  that  he  had  no  title,  hut  that  he  was  in 
possession  of  the  land,  and  had  paid  rates  on  it.  The  justices  then 
considered  that  the  matter  involved  a  question  of  title,  and  refused 
to  proceed  with  the  further  hearing  of  the  case.  The  order  nisi  to 
review  was  taken  out  on  the  ground  that  the  justices  were  wrong  in 
refusing  to  hear  the  case,  as  there  was  no  evidence  before  them 
which  showed  that  a  question  of  title  was  involved. 

Barrett  to  show  cause — The  justices  heard  sufficient  evidence 
to  justify  them  in  coming  to  the  conclusion  that  a  question  of  title 
was  involved,  which  would  oust  their  jurisdiction.  The  proviso  in 
sec.  28  of  Act  No.  899   does  not  apply  to  cases  of  this  kind : 
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F.o.  WiUiams  v.  Clausen  (a).     That  case  was  followed  by  Daniel  v. 

1889         Rowbotham  (b).    Once  it  appeared  that  the  jurisdiction  was  ousted, 

j^^^        then  it  was  for  the  complainant  to  restore  it  by  showing  that  he 

«•  came  within  the  proviso  to  sec.  28.     The  magistrates  may  stop  the 

case  as  soon  as  they  are  satisfied  that  a  question  of  title  is  raised, 

and,   according  to   the    dictum  of    Campbell,   C.J.,   in  Reg.  v. 

Cridland  (c),  no  eyidence  need  be  gone  into  at  all. 

Woinarski  {Donovan  with  him)  to  move  the  rule  absolute — The 
mere  assertion  by  counsel  that  a  question  of  title  is  involved  is  not 
sufficient ;  there  must  be  some  evidence  given  to  satisfy  the  justices 
that  there  is  a  bond  fide  claim  of  title  before  they  decline  to  proceed, 
or  before  their  jurisdiction  is  ousted.  In  Bunbury  v.  Fuller  {d),  it 
was  laid  down  by  Coleridge,  J.,  that  where  a  collateral  matter, 
independent  of  the  merits  of  the  case,  is  raised,  ''  the  judge  must 
not  immediately  forbear  to  proceed,  but  must  inquire  into  its  truth 
or  falsehood,  and  for  the  time  decide  it."  There  must  be  evidence 
before  them  to  justify  them  in  coming  to  the  conclusion  that  their 
jurisdiction  is  ousted. 

Counsel  cited  White  v.  Feast  (e)  ;  Reg.  v.  Reid,  exparte 
Brennan  (/)  ;  Reg.  v.  Mollison,  exparte  Crichton  (g) ;  Reg.  v. 
Walker,  exparte  Kennedy  (h). 

Barrett  in  reply. 

Cur.  adv.  vuli. 

The  judgment  of  Higinbotha.m,  C.  J.,  and  Holroyd,  J.,  was  read 
by  HiGiNBOTHAM,  C.J.  This  is  an  order  calling  on  justices  sitting 
in  the  Court  of  Petty  Sessions  at  Box  Hill,  and  on  the  defendant, 
to  show  cause  why  the  justices  should  not  be  ordered  to  hear  and 
determine  an  information  laid  by  the  informant,  Avery,  against  the 
defendant.  The  information  charged  the  defendant  under  sec.  178 
of  "  The  Criminal  Law  and  Practice  Statute  1864,'*  with  having 
on  the  8rd  April  1889,  unlawfully  and  maliciously  cut  down  a  fence, 

(a)  6  V.L.R.  (L.)  29.  (e)   L.R.  7  Q.B.  853. 

(6)  9  V.L.R.  (L.)  215.  (/)  4  V.L.R.  (L.)  183. 

(c)    7  E.  &  B.  853.  iff)  2  V.L.R.  (L.)  144, 

(<0  9  Ex.  Ill,  p.  140.  (A)  4  V.L.R.  (L.)  452. 
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the  property  of  the  inform&nt.    At  the  hearing,  the  solicitor  for  F.o. 

the  defendant  raised  the  objection  that  the  case  was  one  in  which  issq 

a  question  of  title  was  involyed,  and  the  justices  struck  out  the         atbbt 
case  as  one  which  they  had  no  jurisdiction  to  hear.      By  *'  The  »• 

Crmind  Law  and  Practice  Amendment  Statute  1871,"  sec.  28,  — 

it  was  directed  that  the  178th  section  of  the  principal  Statntft  ^igifibotham^CJ. 
ahoold  be  read  together  with  the  following  proviso :  ''  Provided 
that  no  claim  of  right  or  title  shall  oust  the  jurisdiction  of  the 
said  justices,  but  the  said  justices  may  and  shall  inquire  into  the 
whole  circumstances  of  the  case,  and  may  convict  any  person 
offending,  notwithstanding  that  such  person  claims  to  be  or  is  in 
fact  jointly  interested  with  some  other  person  in  the  property 
alleged  to  have  been  injured."  The  eflfect  of  this  proviso,  which 
is  admittedly  obscure  and  difficult  to  determine,  was  held  in 
W^XiiaiM  V.  Clausen  (i)  to  be  that  in  a  case  within  the  section  the 
jurisdiction  of  the  justices  is  ousted  by  a  bond  fide  claim  of  title  except 
in  a  case  where  someone  claims  to  be  or  is,  in  fact,  jointly  interested 
with  some  other  person  in  the  property  alleged  to  have  been  injured. 
This  case  was  doubtingly  followed  in  the  subsequent  case  of  Daniel 
^-Bowbotham  (k),  and  as  we  are  not  prepared  to  hold  that  those 
decisions  were  erroneous,  we  aire  bound  to  give  effect  to  them. 
The  defendant,  in  the  present  case,  set  up  no  claim  of  joint  interest 
with  the  informant  in  the  fence  which  the  defendant  was  charged 
with  catting  down,  and  the  justices  therefore  had  to  deal  with  the 
charge,  without  reference  to  this  proviso.  Admitting  this,  the 
eonnsel  for  the  informant  has  contended  that  the  justices  erroneously 
stopped  the  inquiry  before  they  had  the  means  of  satisfying  them- 
sdTesof  the  bona  fides  of  the  claim  of  title  set  up  by  the  defendant. 
The  mere  assertion  of  claim  of  title  by  a  defendant  undoubtedly 
does  not  deprive  justices  of  their  jurisdiction.  It  is  the  duty  of 
justices  to  proceed  with  and  hear  a  case,  notwithstanding  an  intima- 
tion of  the  intention  of  any  party  to  raise  this  objection  to  their 
jurisdiction,  until  they  are  satisfied  that  the  nature  of  the  claim  of 
title  set  up  is  bond  fide  and  real.  We  think  that  the  justices 
sufficiently  fulfilled  that  duty  in  this  case.  The  defendant's 
solicitor,  at  the  outset,  informed  the  justices  that  the  informant 
was  only  in  adverse  possession  of  the  land,  and  that  the  defendant 

(i)  6  V.L.R.  (L.),  p.  29.         .  (*)  9  V.L.R.  (L.),  p.  215. 
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F.o.  also  claimed  possession.      The  informant  was  then   called,  and 

1839  without  questioning  the  statement  already  made  for  the  defendant, 

.*""  he  admitted  in  answer  to  the  Chairman  of  the  Bench  that  he 

ATKBT 

V.  himself  had  no  title,  hut  that  he  was  in  possession  of  the  land,  and 

^^  '  had  paid  rates  on  it.  It  became  apparent  at  this  stage  of  the  case 
E%ginboiham,C.J.  ^^^^^  ^^y^  ^f  ^j^^  parties  claimed  to  be  in  actual  possession  of  the 
land,  and  that  there  was  a  real  and  hand  fide  difference  between 
them  as  to  their  respective  rights  to  the  land,  founded  upon  alleged 
possession,  which  the  Court  was  not  competent  to  determine.  The 
justices  were  satisfied  that  their  jurisdiction  was  ousted.  We  think 
that  they  had  heard  sufficient  to  warrant  them  in  coming  to  that 
conclusion,  and  that  they  were  right  in  deciding  that  they  should 
not  further  proceed  with  the  hearing.  The  order  to  review  has 
been  granted  on  the  ground  that  the  justices  had  jurisdiction  to 
hear  and  determine  the .  information.  We  are  of  opinion  that 
under  the  circumstances  disclosed  by  the  evidence,  they  had  no 
jurisdiction,  and  that  the  order  should  be  discharged  with  costs. 

Kerferd,  J.  I  concur  in  the  judgment  of  the  Court  which  has 
just  been  delivered.  I  rest  my  judgment  on  the  ground  that  I  am 
of  opinion  that  the  magistrates  had  sufficient  evidence  before  them 
to  justify  them  in  the  conclusion  they  reached.  I  desire  to  say  a 
word  or  two  with  regard  to  the  proper  construction  to  be  placed 
upon  sec.  178  of  **  The  Criminal  Lata  and  Practice  Statute  1864" 
as  amended  by  sec.  23  of  the  Act  No.  899.  If  the  case  cited,  of 
Williams  v.  Clausen  (I),  had  come  before  the  Bench  as  now  con- 
stituted, I  should  have  felt  considerable  difficulty  in  agreeing  with 
"*  the  decision  in  it  as  to  the  proper  construction  to  be  placed  upon 
that  section.  I  am  of  opinion  that  what  the  Legislature  intended 
by  sec.  178,  as  amended  by  sec.  28,  was  that  any  person  doing  the 
act  therein  constituted  an  offence  should  not  be  permitted,  when 
summoned  for  that  offence  before  magistrates,  to  stop  the  hearing 
of  the  case  by  making  a  claim  of  right  or  title  to  the  land,  and  that 
when  such  a  claim  was  made  the  magistrates  should,  notwith- 
standing, proceed  with  the  case  and  inquire  into  the  whole 
circumstances  of  the  case  before  arriving  at  a  decision  on  the 
claim  made.     There  is  no  doubt  that  the  addition  of  the  proviso 

(I)  6  V.L.R.  (L.)  29. 
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in  sec.  28  has  rendered  the  meaning  of  the  whole  section  obscnre. 
Where  the  langaage  used  in  a  section  of  an  Act  of  Parliament  is  of 
ambigaons  meaning,  and  the  proper  construction  to  be  placed  upon 
the  section  doubtful,  and  such  construction  has  been  the  subject  of 
tn  authoritative  decision,  I  should  hesitate  in  overruling  it.  The 
bet  that  another  view  of  the  proper  construction  has  been  taken  in 
A  judgment  of  the  Full  Court  upon  a  section  of  doubtful  meaning 
would  in  itself,  to  those  familiar  with  the  difficulty  of  drafting  an 
Act  of  Parliament  and  of  expressing  therein  what  was  intended  in 
liDguage  which  shall  convey  neither  more  nor  less  than  that 
intention,  be  a  substantial  ground  for  hesitation  in  arriving  at  the 
conclusion  that  that  view  was  erroneous. 

Order  discharged. 


P.O. 

1889 

Atbby 

o. 
Bybfb. 

Kerferd,  J. 


Solicitors  for  complainant :   Wisewould,  Gibbs  d  Wisewould. 
Solicitors  for  defendant :   Taylor  dt  Russell. 

w.  H.  If. 


[IN  CHAMBERS.] 

STAHL  0.  BANK  OF  AUSTRALASIA. 

PraeUce—PUading—Order  XXIL,   r.  6    {a)^Order  XXIIL,   rr.  6,   6»— 
MnHorandum  of  close  ofpleadingt — Time  for  filing —Joinder  of  iseue. 

The  plaintiff  brought  an  action  to  recover  the  amount  of  wages  due ;  the  defen- 
dant*, in  their  defence,  denied  certain  allegations  contained  in  the  claim,  and  with  a 
denial  of  liability  paid  money  into  Court,  aUeging  that  the  sum  so  paid  in  was  saffi- 
cicnt  The  plaintiff;  in  his  reply,  joined  issue  as  to  the  denial  of  the  allegations,  and 
is  his  second  paragraph  alleged  that  the  money  paid  in  was  insufficient  to  satisfy  his 
claim.  The  reply  was  delivered  on  the  9th  September,  and  the  memorandum  of  close 
of  pleadings  was  filed  on  the  18th  September. 

Hdd,  that  the  reply  did  not  operate  as  a  mere  joinder  of  issue,  and  that  the 
as  filed  in  time. 


1889 
Oct.  2, 

WUliams,  J, 


Application  to  set  aside  memorandum  of  close  of  pleadings. 

This  was  a  summons  taken  out  by  the  defendant  calling  upon 
the  plaintiff  to  show  cause  why  the  memorandum  of  close  of 
pleadings  should  not  be  set  aside  on  the  ground  that  it  had  not 
been  filed  within  four  days  from  the  close  of  the  pleadings.  The 
defendant,  in  his  defence  to  a  claim  for  amount  of  wages  due, 
denied  seyeral  allegations  in  the  claim,  and  without  admitting  any 


Digitized  by 


Google 


524 


SUPREME  COTJBT :  A^CTORIA. 


[V.  L.  R. 


1889 

Stahx. 

Bakk  ov 
austbalasia. 
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liability  they  paid  a  certain  Bom  into  Gonrt,  and  said  that  that  was 
sufficient  to  satisfy  the  claim.  The  plaintiff,  in  his  reply,  joined 
issue  as  to  denial  of  the  allegations,  and  as  to  the  payment  of 
money  into  Court,  he  said  that  the  sum  so  paid  in  was  not  sufficient. 
This  reply  was  delivered  on  the  9th  September,  and  the  memo- 
randum was  filed  on  the  18th  September. 

Anderson  in  support  of  the  application — ^The  memorandum 
must  be  filed  within  four  days  after  the  close  of  the  pleadings: 
Order  XXIII.,  r.  5*.  By  r.  5  of  the  same  Order,  where  any  party 
has  joined  issue  upon  the  preceding  pleading,  the  pleadings  are 
deemed  to  be  closed.  This  reply  is  really  a  mere  joinder  of  issue. 
No  doubt  where  a  joinder  of  issue  is  coupled  with  an  objection  on  a 
point  of  law,  the  pleading  is  not  a  mere  joinder  of  issue;  but  this  is 
a  difiCerent  case. 

Barrett  to  oppose — If  the  reply  be  bad  on  the  ground  that  the 
plaintiff  ought  to  have  joined  issue,  then  this  application  is  wrong 
in  foi-m ;  the  summons  should  have  been  to  strike  the  pleading 
out.  The  reply,  however,  is  not  a  mere  joinder  of  issue,  but  is  in 
the  usual  form  of  a  traverse  that  the  amount  paid  into  Court  is 
sufficient.  It  is  practically  required  by  Order  XXII.,  r.  6.  If 
the  reply  is  in  proper  form,  the  plaintiff  must  give  the  defendant 
time  to  rejoin,  and  then  when  that  time  has  elapsed  he  has  four 
days  within  which  to  file  the  memorandum  of  close  of  pleadings. 

Williams,  J.  It  is  admitted  that  if  the  reply  be  in  proper  form, 
the  memoraudum  has  been  filed  in  time.  Now,  Order  XXII., 
r.  6,  shows  that  this  reply  is  correct,  and  is  in  strict  compliance 
with  that  rule  which  says  that  **  the  plaintiff  may  refuse  to  accept 
the  money  in  satisfaction,  and  reply  accordingly."  This  was  always 
done  under  the  old  system.  Logically  the  defendant  may  be  right 
in  his  contention,  but  the  rule  referred  to  points  to  this  system, 
and  the  old  rule  undoubtedly  prescribed  this  form. 

Summons  dismissed. 
Solicitor  for  plaintiff:   W.  H.  Ford. 

Solicitors  for  defendant :  Klingender,  Dickson  <t  Kiddle, 

W.  H.  M. 
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[IN  CHAMBERS.] 

BELL  V.  KEMP. 

Pndiee^''  The  Judicature  Act  1883  "  {No.  761),  t.  h^-^AdminiHroHon  suit. 

See.  69  of  Act  No.  761  is  applicable  to  actions  in  the  form  of  an  administration 
rait  where  the  property,  the  subject-matter  of  the  soit,  is  witliin  the  jurisdiction. 

Application  for  leave  to  proceed  under  sec.  59  of  "  The 
Judicature  Act  1883." 

Application  was  made  for  leave  to  proceed  ander  sec.  59  of 

Act  No.  761  in  an  action  which  was  in  the  form  of  an  administra- 
tion suit. 

Williams,  J.  This  was  a  case  in  which  an  application  was 
made  to  me  for  leave  to  proceed  under  sec.  59  of  "  The  Judicature 
Act  1883."  The  form  of  the  action  was  an  administration  suit, 
and  the  application  being  the  first  of  the  kind  that  has  come 
before  me.  I  had  some  doubt  whether  the  section  was  applicable 
to  suits  of  this  nature.  I  have  looked  into  the  matter,  however, 
and  I  am  clear  that  it  does  apply,  and  I  mention  this  now  so  that 
no  doubt  may  exist  as  to  the  application  of  the  section  so  long  as 
there  is  property  within  the  jurisdiction. 


1889 
Oct.  4. 

Williams,  J. 


Solicitors  for  applicant :  Brake  dt  Gair. 


W.  H.  M. 


Ih  the  mattes  ot 


THE    COMPANIES  STATUTE  1864," 
MABION    LANE. 


EXPABTB 


"Tke  Campauiee  Statute  1864"  (No.  190),  «.  90,  116,  (sub-sec.  8),  ss.  121, 154— 
AjppHeatitm  to  remove  name  from  Uet  of  contributories—roluntarif  winding-up 
— Jurisdietian  of  Court, 

Where  a  person's  name  has  been  put  on  the  list  of  oontribntories  by  liquidators 
in  ibe  course  of  a  voluntary  winding-up,  and  such  person  has  received  no  notice  of 
intention  to  settle  such  list,  the  Court  will  entertain  an  application  by  such  person  to 
bave  his  name  removed,  and  will,  if  necessary,  rectify  the  register. 

The  mles  which  prescribe  the  proceeding^  for  settling  the  list  of  contributories 
ipply  to  cases  where  the  company  is  being  voluntarily  wound  up. 

Motion  to  remove  name  from  list  of  contributories. 
This  was  an  application  by  way  of  motion  to  remove  the  name 
of  Marion  Lane  from  the  list  of  contributories  settled  by  the 

V.L.R^  Vol  XV.  2L 
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Sept.  30. 
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Statxitb  18B4," 

Fxparte 

Lank. 

Holroydy  •/. 


liqaidaiors.  The  company  was  being  wound  up  voluntarily.  It 
appeared  from  the  affidavits  that  Mrs.  Lane  had,  in  December  1884, 
applied  through  one  Michael  Egan,  a  promoter  of  the  Patent 
Victoria  Hydraulic  Freestone  Company  Limited,  for  fifty  shares  of 
a  new  issue  in  the  company,  and  she  handed  him  a  cheque  for 
22.  10«.  Od.,  being  the  sum  payable  upon  application  at  the  rate 
of  Is.  per  share.  A  few  days  afterwards  she  informed  Egan  that 
she  did  not  wish  to  take  the  shares,  and  would  forfeit  the  appli- 
cation-money. On  the  18th  December  1884,  the  secretary  of  the 
company  wrote  to  Mrs.  Lane,  saying  '^  that  upon  payment  on  or 
before  the  28rd  instant  of  the  allotment  of  Is.  per  share  on  fifty 
shares,  this  number  of  the  new  issue  will  be  allotted  to  you,  and 
scrip  issued  for  the  same."  Mrs.  Lane,  upon  receipt  of  this, 
wrote  saying  that  she  did  not  want  the  shares,  and  would  forfeit 
the  application-money.  The  secretary  said  that  he  had  no 
recollection  of  ever  receiving  this  letter.  The  clerk  of  the  appli- 
cant's solicitor  searched  in  the  office  of  the  Begistrar-General,  and 
inspected  the  papers  of  the  company  lodged  in  the  office,  and  he 
deposed  that  Mrs.  Lane  had  not  signed  the  Memorandum  or 
Articles  of  Association.  He  further  deposed  that  the  company 
had  lodged  in  the  office  of  the  Kegistrar-General,  in  compliance 
with  sec.  24  of  the  Act  No.  190,  a  "List  of  Members  and  Summary" 
on  the  following  dates,  viz. : — 16th  September  1882,  16th  Novem- 
ber 1882,  22nd  May  1884,  19th  December  1884,  11th  December 
1886,  26th  August  1886,  4th  June  1887,  and  21st  May  1888,  and 
that  the  name  of  Mrs.  Lane  did  not  appear  as  a  shareholder  in  any 
one  of  the  said  lists  of  members ;  further,  that  in  the  ''  List  and 
Summary"  lodged  on  the  11th  December  1885,  there  appeared  the 
following  heading  : — **  List  of  those  who  have  ceased  to  be  share- 
holders through  forfeiture,"  and  then  followed  the  name  of 
Mrs.  Lane.  No  notice  of  any  appointment  to  settle  the  list  of 
contributories  was  ever  sent  to  Mrs.  Lane.  The  liquidators 
commenced  an  action  on  the  26th  July  1889,  against  Mrs.  Lane  to 
recover  the  amount  of  calls  due.  The  register  of  the  company  was 
not  produced  before  the  Court  at  the  time  this  application  was  made. 


Madden  in  support  of  the  application — The  name  of  the  appli- 
cant should  be  removed  from  the  list  of  the  contributories,  inasmuch 
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18  she  was  never  a  member  of  the  company,  and  she  never  received  ^^^ 

any  notice  of  the  intention  of  the  liquidators  to  put  her  name  on  j»  re 

.,    ,.  .  "Thb  Companies 

™  "8*-  Statute  1864," 

ExpdKrte 
Lakb. 
Ooldsmith  to  oppose — An  application  of  this  natnre  is  not  

contemplated  by  "  The  Cimpanies  Statute  1864.''     The  liquidators      ^^^^^*  ^' 

under  the  provisions  of  sec.  116  of  the  Act  are  to  settle  the  list  of 

oontributories,  and  the  list  is  primd  facie  evidence  of  the  persons 

who  are  contributories.     It  is  only  in  the  case  of  a  compulsory 

winding-up  that  notice  is  required.     The  procedure  open  to  the 

present  applicant  is  to  appeal  from  the  order  settling  the  list.    The 

procedure  applicable  to  a  compulsory  winding-up  is  not  applicable 

to  a  voluntary  winding-up.     The  time  to  challenge  the  list  is  when 

the  Uquidators  attempt  to  enforce  the  liability,  and  it  must  be  done 

in  the  proceeding  in  which  the  attempt  is  made.     There  is  no 

power  in  the  Act  to  stay  the  liquidator  from  suing  for  calls.     In 

the  action  which  the  liquidators  bring  to  enforce  her  liability,  the 

defendant  may  set  up  any  defence  that  is  open  to  her.     This  is  not 

an  application  to  rectify  the  register  under  sec.  88,  but  to  alter  the 

liBt  of  contributories,  and  that  section  only  applies  to  a  '^  going  " 

company. 

Madden  in  reply — The  rules  under  the  Act  which  apply  to 
Toluntary  winding-up  as  well  as  to  compulsory  winding-up,  and  by 
rale  25  of  the  seventh  schedule  to  the  Act  the  list  of  contributories 
may  be  varied  by  leave  of  the  judge,  and  by  rule  26  notice  must  be 
given  to  each  person  included  in  the  list. 

Goldsmith  referred  to  Buckley  on  The  Companies  Acts 
(5th  ed.),  805. 

Cur,  adv,  vult. 

HoLSOYD,  J.  In  this  matter  a  motion  was  made  to  me  on 
behalf  of  Mrs.  Lane,  that  her  name  might  be  removed  from  the 
list  of  contributories  settled  in  the  winding-up  of  the  company. 
It  appears  from  the  affidavits  that  the  company  is  in  the  course 
of  being  wound  up  voluntarily,  and  that  the  liquidators  have 
settled   a   list  of  contributories  on   which  they  have  placed  the 
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1889  name  of  Mrs.  Lane  for  fiift;  shares.     She  never  received  any  notice 

Jure         to  attend  on  the  settlement  of  the  list  of  contribatories.    The 

StatutbTsCV^  ^^9^^^**^™  ^^^®  brought   an   action   against  her  to  recover  the 

Kmparu       amount  due,  as  it  was  stated,  on  her  shares,  being  a  sum  payable 

on  allotment  and  subsequent  sums  which  have  become  due  for 

^^^  '  calls.  The  first  question  I  have  to  determine  is  whether  I  can 
entertain  this  application.  It  is  provided  by  sec.  121  of  *^  The 
Companies  Statute  1864 "  that  "  where  a  company  is  being 
wound  up  voluntarily,  the  liquidators  or  any  contributory  of  the 
company  may  apply  to  the  Court  to  determine  any  question  arising 
in  the  matter  of  such  winding  up;  or  to  exercise  as  respects  the 
enforcing  of  calls,  or  in  respect  of  any  other  matter,  all  or  any 
of  the  powers  which  the  Court  might  exercise  if  the  company  were 
being  wound  up  by  the  Court ;  and  the  Court,  if  satisfied  that  the 
determination  of  such  question  or  the  required  exercise  of  power 
will  be  just  and  beneficial,  may  accede  wholly  or  partially  to  such 
application  on  such  terms  and  subject  to  such  conditions  as  the 
Court  thinks  fit ;  or  it  may  make  such  other  order  or  decree  on 
such  application  as  justice  may  require.'^  That  section  is  expressly 
framed  in  the  very  widest  terms :  the  application  may  be  made  by 
the  liquidator  or  "any  contributory  of  the  company."  Then 
sec.  68  gives  a  definition  of  the  term  "  contributory  "  (a).  This  is 
a  proceeding  for  determining  whether  Mrs.  Lane  is  to  be  deemed 
a  contributory  or  not;  she  is  a  "person  alleged  to  be  a  contri- 
butory,*' and  therefore  she  comes  within  the  meaning  of  the  word 
"contributory"  in  Sec.  121,  and  may  make  an  application  under 
that  section.  Under  sec.  90  it  is  provided  that  as  soon  as  may  be 
after  making  an  order  for  winding  up  the  company,  the  Court 
shall  settle  a  list  of  contributories  with  power  to  rectify  the  register 
of  members  in  all  cases  where  such  rectification  is  required  in 
pursuance  of  this  Act.  That  is  in  the  case  where  the  company 
is  being  wound  up  by  the  Court,  and  power  is  given  to  the  Court 
to  rectify  the  register  of  members  as  I  have  stated  "in  all  cases 
where  such  rectification  is  required  in  pursuance  of  this  Act." 

(a)  *'Sec.  68.  The  term 'contributory'  determining  the  persons  who  are   to  be 

shaU  mean  every  person  liable  to  contri-  deemed  contributories,  and    in  all  pro- 

bute  to  the  assets  of  a  company  under  this  ceedings  prior  to  the  final  determination 

Act  in  the  event  of  the  same  being  wound  of  such  persons,  include  any  person  alleged 

up;  and  shall  also,  in  all  proceedings  for  to  be  a  contributory." 
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of  contributories,  the  Court  ought  in  re 

•if  xi.    •  'J    J    I-      "  ThB  CoiiPANIBS 

Ts  if  necessary.     It  is  provided  by  statutb  1864," 
the   liquidators   may   exercise   the        Sxparte 

the   Court  of  settling  the  list  of  

and  that  any  list  so  settled  shall  be      ^[!^' jf- 

ility  of  the  persons  named  therein 

ontended  that  all  that  was  given  to 

lary  winding-up  by  that  flub-section 

the  liquidators  by  sec.  90,  to  settle 

Nothing  was   said   by   counsel  who 

the  power  to  rectify  the  register  of 

y  sec.  90  to  the  Court,  if  intended 

tors  properly,  should  I  rather  think 

\jhe  register  before  settling  the  list 

lired.     However,  I  am  not  founding 

The  power  given  by  sec.  90  is  a 

of  contributories  with  power  to 
•s  if  necessary.  But  by  sec.  154 
ings  for  winding-up  a  company  by 
upervision  of  such  Court,  shall  be 
mbject  to  the  rules  contained  in  the 
r  as  near  thereto  as  circumstances 
cause  sec.  154  comes  after  sec.  116 
for  settling  the  list  of  contributories 
my  is  being  wound  up  by  the  Court 
of  voluntary  winding-up.  I  cannot 
ihe  liquidators  exercised  the  power 
le  list  of  contributories,  they  should 
^hich  the  Court  is  bound  to  exercise 
the  rules  26  and  27  of  the  seventh 
he  official  liquidator  has  to  obtain 
to  settle  the  list,  and  has  to  give 
on  included  in  the  list,  stating  in 
lumber  of  shares  such  person  is 
i  rules,  of  course,  being  to  enable 
ck  off  the  list.     I  think  it  was  only 

should  have  given  Mrs.  Lane  an 
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1889         opportunity  to  have  her  name  taken  oflf  if  improperly  put  there. 

In  re         But  whether  they  ought  to  have  done  so  or  not,  whether  they  had 

"^^^•7^™  power  to  do  so  or  not,  one  thing  is  clear,  that  if  a  person's  name 

Exparte       ^rere  put  on  the  list  of  pontributories  in  the  course  of  the  winding-up 

of  the  company  by  the  Court,  and  such  person  had  received  no  notice 

^^y  »  '  of  having  been  put  there,  the  Court,  upon  application  by  such  person 
to  have  his  name  struck  oflf,  would  entertain  it,  and  would,  if  neces- 
sary, rectify  the  register.  Without  reference  to  any  authority  I  come 
to  the  conclusion  upon  the  language  of  the  Act  itself,  that  I  have 
full  power  to  entertain  this  application;  I  was  not  referred  to  any 
authority,  and  I  know  of  no  express  authority,  that  upon  application  in 
a  voluntary  winding-up,  by  a  person  who  alleges  that  his  name  has 
been  put  improperly  on  the  list,  the  Court  may  strike  that  name 
oflf.  Mr.  Goldsmith  referred  me  to  BTickley  on  The  Companie$ 
ActSy  and  that  led  me  to  look  at  a  number  of  cases  therein  cited, 
which  show  very  clearly  how  the  English  judges  interpret  the 
powers  given  by  sec.  121,  which  corresponds  with  sec.  188  of  25 
and  26  Vic,  c.  89.  I  am  not  surprised  that  Mr.  Goldsmith  did 
not  actually  cite  those  cases,  inasmuch  as  they  are  strongly  against 
.  him,  but  I  must  thank  him  for  having  assisted  me  to  find  them  out 
for  myself.  In  the  case  of  The  Bank  of  Gibraltar  and  Malta  (fc), 
which  was  an  application  in  the  voluntary  winding-up  of  a  com- 
pany by  a  contributor  who  charged  the  directors  with  fraud,  and 
asking  that  the  company  should  be  wound  up  under  the  supervision 
of  the  Court,  the  application  was  refused ;  but  in  his  judgment 
Turner,  L.J.,  said :  *^  The  case  brought  forward  by  this  petition 
rests  on  the  alleged  breaches  of  trust  and  misconduct  on  the  part 
of  the  directors ;  but  these  are  matters  which  may  be  examined 
into,  and  if  need  be  corrected  without  any  order  for  winding-up  the 
company  under  the  supervision  of  the  Court.  They  can  be  reached, 
if  not  under  the  165th,  at  all  events  under  the  188th  section  of  the 
Act.  These  charges  therefore  do  not  seem  to  me  to  furnish  any 
ground  for  an  order  to  wind-up  under  supervision ;  nor  do  I  find 
anything  in  the  circumstances  of  this  case  which  would  render  it 
necessary  to  put  in  force  any  of  the  provisions  of  the  Act  appUcable 
to  a  winding-up  under  supervision  which  would  not  be  available  in 
case  of  a  voluntary  winding-up.     It  is  to  be  observed  too,  that  the 

(b)  L.R.  1  Ch.  69. 
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shonld  be  consulted  as  appears  by  sec.  149."     Now,  though  part  of         /«  re 
this  judgment  is  a  little  ambiguous  as  reported,  the  meaning  is  "s'^TVT^\e6l^ 
clearly  explained  in  a  subsequent  case.     In  Rance*8  Case  (c)  it  was        SxpaHe 

held  that  the  Court  had  summary  power  in  a  voluntary  winding-up  

on  the  application  of  the  liquidator  to  make  an  order  under  the  o^osf  *  - 
188th  and  165th  sections  of  the  English  Act,  calling  upon  a 
director  to  repay  a  dividend  or  bonus  declared  and  paid  to  him  under 
a  delusive  balance-sheet.  James,  L.J.,  in  that  case,  referring  to 
the  case  above  mentioned,  said :  ^'  I  think  that  the  case  of  In  re 
Bank  of  Oibraltar  and  Malta  is  as  striking  an  example  in  that 
respect  as  we  could  have,  because  there  the  Court  declined  to 
accede  to  the  application  for  a  supervision  order,  expressly  on  the 
ground  that  whatever  was  the  jurisdiction  of  the  Court  under  the 
supervision  order  would  be  the  jurisdiction  of  the  Court  under  a 
Tolnntary  winding-up.  And  the  same  opinion  was  expressed  by 
Bolt,  L.J.,  in  the  case  of  In  re  Beatijolais  Wine  Company  (d), 
although  the  point  did  not  come  before  him  in  the  same  shape. 
That  would  seem  to  result  in  this,  that  the  object  of  the  Act  was 
that  the  company  and  its  creditors  should  be  left  if  possible  to 
settle  their  affairs  without  coming  to  the  Court  at  all  either  for  a 
compulsory  winding-up  or  for  a  winding-up  under  supervision,  but 
to  provide  them,  under  the  188th  section,  with  the  means  of  access 
to  this  Court  whenever  any  question  arose  in  the  course  of  the 
Toluntary  winding-up,  just  in  the  same  way  as  when  any  question 
arose  in  the  case  of  a  compulsory  winding-up  or  under  supervision. 
And  for  myself,  if  it  were  an  original  matter,  I  should  be  inclined 
to  take  the  same  view  of  the  Act.  No  doubt,  if  a  liquidator  did 
not  do  his  duty — if  he  did  not  take  the  opinion  of  the  Court  in 
such  a  case  as  this,  for  example — it  would  be  in  the  power  of  a 
creditor  to  apply  to  this  Court  for  a  proper  order,  which  would  give 
him  some  opportunity  of  obtaining  the  decision  of  the  Court ;  but 
if  a  liquidator  is  minded  to  bring  a  matter  before  the  Court  under 
the  138th  section  I  do  not  myself  see  the  reason  why  the  question 
should  not  be  determined  without  obliging  the  contributories  to 
present  a  petition  for  a  compulsory  winding-up  or  a  supervision  order 
which  would  only  lead  to  increased  expense."  There  are  two  other 
(e)    L.B.6Ch.  104.  (d)  L.B.  8  Ch.,  p.  25. 
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1889  cases  which  point  to  exactly  the  same  conclusion :  Black  <t  Go's 

In  re  Case  ((?),  and  that  of  In  re  Union  Bank  oj  Kingston-upon-HuU  (/), 

"statum^'isSi'"  ^^®r®  i*  ^*s  held  by  Jessell,  M.R.,  that  the  liquidators  in  a  voluntary 
winding-up  may  apply  to  the  Court  under  sec.  188  of  the  Companies 
Act  1862,  to  determine  any  question  fairly  arising  in  the  winding-up, 
and  that  such  an  application  may  be  by  motion.  I  think,  therefore, 
that  there  is  ample  authority  to  show  what  the  language  of  the 
Act  itself  would  have  led  me  to  conclude,  that  the  Court  can 
entertain  an  application  of  this  kind  when  made  by  a  person  alleged 
to  be  a  contributory  under  a  voluntary  winding-up.  There  is  no 
doubt  that  the  Court  would  entertain  an  application  to  rectify  the  share 
register  and  the  list  of  contributories  where  a  voluntary  winding-up  is 
being  continued  under  the  supervision  of  the  Court.  Many  cases  of 
that  kind  may  be  found,  but  I  will  refer  to  one  well-known  case, 
viz..  In  re  Overend,  Gumey  dt  Co,,  exparte  Oakes  <t  Peck  {g). 

Coming  to  the  facts  of  this  case,  I  have  some  difficulty,  owing 
to  the  share  register  not  being  before  me.  If  I  were  to  decide  this 
application  upon  affidavits  alone,  I  should  come  to  the  coQclasion 
that  the  shares  never  wece  allotted  to  Mrs.  Lane.  The  affidavit  of 
her  solicitor's  clerk  discloses  a  very  curious  state  of  things.  He 
says  that  he  found  upon  searching  that  the  company  had  lodged  in 
the  office  of  the  Kegistrar-General  a  list  of  members  on  the 
19th  December  1884,  11th  December  1885,  25th  August  1886, 
4th  June  1887,  and  21st  May  1888,  and  on  no  other  days  sub- 
sequently to  the  18th  day  of  December  1884,  and  that  the  name 
of  Mrs;  Lane  does  not  appear  as  a  Bhareholder  on  any  of  these 
lists  of  members.  It  appears  that  on  the  18th  December  1884, 
Mrs.  Lane,  who  had  made  application  through  Egan  for  fifty 
shares  of  the  new  issue  of  this  company,  and  handed  him  a  cheque 
for  22.  10^.,  being  at  the  rate  of  ]«.  per  share,  received  from  the 
secretary  of  the  company  a  letter  written  in  his  name  by  his 
substitute  in  the  following  words — [His  Honor  read  the  letter]. 
That  is  not  an  allotment  of  shares  ;  it  is  an  intimation  that  upon 
payment  of  the  allotment-money  of  Is.  per  share,  the  shares  will  be 
aUotted  to  her.  Mrs.  Lane  states  that  on  receiving  this  letter 
she  wrote  saying  that  she  would  forfeit  the  money  already  paid  by 
her.     The  secretary  and  the  assistant  who  was  acting  for  him  at 

(e)  L.B.  8  Cli.  254,  p.  268.  (/)  18  Ch.  D.  808.  (ff)  L.B.  8  Bq.  676. 
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On  the  other  hand  they  statute  1864," 

Ewparfe 
lInr. 


dut  idme  both  state  that  they  have  no  recollection  of  receiving  that 
letter,  and  that  they  have  searched  for  it,  or  for  some  mention  of 
it  in  the  minutes,  but  cannot  find  it. 

sabsequently  wrote  letters,  or  a  letter,  as  they  say,  to  Mrs.  Lane, 
treating  her  as  a  shareholder  and  liable  for  calls.  She  says  she 
never  received  these  letters.  The  fact  however  remains,  according 
to  the  afSdavit  of  the  clerk  referred  to,  that  there  is  no  mention  of 
this  lady's  name  as  a  shareholder  in  the  lists  mentioned.  The 
letter  which  the  secretary  refers  to  as  the  actual  allotment  was 
reeeived  by  her  on  the  18th  December  1884.  The  next  list  after- 
vards  filed  does  not  contain  her  name,  and  in  four  other  different 
lists  her  name  does  not  appear.  But  this  does  appear.  In  a  list 
and  summary  lodged  in  December  1885  there  appears  a  list  of  those 
who  had  ceased  to  be  shareholders  through  forfeiture,  and  Mrs.  Lane's 
name  is  there.  So  that  the  only  entry  is  that  she  forfeited  her 
shares,  but  there  is  nothing  to  show  that  she  ever  was  a  member. 
The  share  register  is  to  contain  the  names  and  addresses  of  the 
members  of  the  company,  and  certain  further  particulars,  the  date 
at  which  the  name  of  any  person  was  entered  in  the  register  as  a 
member,  and  the  date  at  which  any  person  ceased  to  be  a  member 
—  [His  Honor  read  sec.  28]  •  Then  by  sec.  85  the  register  is  made 
prima  facie  evidence  of  all  matters  by  the  Act  directed  or  authorised 
to  be  inserted  therein.  It  is  provided  by  sec.  24  that  the  list  shall 
contain  certain  particulars  fully  set  out  in  the  section,  and  it  should 
necessarily  follow  the  share  register,  in  a  separate  part  of  which  it 
is  to  be  entered.  If  the  register  is  not  properly  kept,  or  if  the  list 
is  not  duly  made  out  and  a  copy  forwarded  to  the  Registrar-General, 
ereiy  director  is  liable  to  a  penalty  not  exceeding  52.  for  every  day 
dnring  which  such  default  continues.  ,  I  also  wish  to  point  out 
that  when  an  application  is  made  to  rectify  the  share  register,  the 
Court,  if  it  has  any  doubt  about  the  matter,  may  direct  an  issue 
to  determine  whether  the  person  alleged  to  be  shareholder  is  or  is 
not  a  shareholder.  In  this  case  an  action  has  been  brought 
against  this  lady,  and  before  I  finally  determine  what  I  shall  do 
with  it,  I  think  I  ought  to  have  the  share  register  before  me, 
and  unless  the  share  register  shows  some  reason  for  retaining 
the  name  of  the  lady  on  the  list  of  contributories,  I  should 
direct  her  name  to  be  struck  off.  I  shall  therefore  adjourn  this 
V.LB.,  Vol.  XV.  2M 
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1889  application,  and  direct  the  liquidators  to  produce  the  register 

In  r€         before  me. 

"THBCOMPAyiBS 

ExpartB  *  Solicitor  for  applicant :  D.  Wilkie. 

^^^*  Solicitors  for  the  company:  Brake  d  Gair, 

Holroffd,  J,  W.  H.  M. 


1889 
Oct.  10. 

Williams,  J, 


[IN  CHAMBERS.] 

McNAMARA  v,  CAMERON. 

Practice— **Bul€9  of  the  Supreme  CouH  1884"— Ori^r  XXXVI,,  r.  8— 
Application  for  jury. 

Applications  for  a  jury  in  cases  within  r.  3  of  Order  XXXVI.,  should  be  made  by 


Application  to  set  aside  an  order. 

This  was  an  application  to  set  aside  an  order  made  by 
Holroyd,  J.,  in  which  it  was  directed  that  the  case  should  be  tried 
before  a  jury.  The  order  was  granted  in  the  first  instance  exparte. 
This  present  application  was  heard  by  Williams,  J.,  in  Chambers, 
at  the  request  of  Holroyd,  J. 

The  claim  alleged  that  one  Finnigan  had  recovered  judgment 
against  the  plaintiff,  and  that  a  writ  of  Ji.  fa.  had  been  issued 
thereunder,  and  that  the  plaintiff  had  then  made  arrangements  with 
Finnigan  and  others  that  he  should  obtain  a  loan  of  money  and  pay 
off  the  amount  of  the  money,  and  that  the  sale  should  in  the 
meantime  be  postponed.  It  was  further  alleged  that  the  loan  was 
not  obtained,  and  that  the  sheriff  was  directed  to  proceed  with  the 
sale,  and  that  the  sale  took  place  without  the  knowledge  or  consent 
of  the  plaintiff.  The  plaintiff  asserted  that  an  arrangement  had 
been  made  between  himself  and  Finnigan  and  the  present  defendant, 
who  was  alleged  to  have  been  solicitor  for  Finnigau,  whereby  it  was 
agreed  that  the  land  should  not  be  taken  away  from  the  plaintiff. 
The  present  defendant  purchased  the  land  at  tiie  sale.  The 
plaintiff  offered  to  repay  to  the  defendant  the  amount  of  the 
purchase-money  upon  the  land  b6ing  re-transferred  to  him.  The 
plaintiff  claimed  :  That  the  sale  be  set  aside;  a  declaration  that  the 
defendant  holds  the  land  as  trustee  for  the  plamtiff,  and  an 
injunction  to  restrain  the  defendant  from  dealing  with  the  land. 
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,  traversed  all  the  allegations  as 
)d  that  the  agreement  as  to  the 
s  name  did  not  comply  with  sec.  107 
ities  Statute  1864,"  and  also  relied 
►f  the  ''Statute  of  Trusts  1864/' 

summons — The  claim  involves  a 
any  rate  a  mixed  question  of  law 
e   which    was    "heretofore   within 

its  equitable  jurisdiction,"  and  it 
idge  without  a  jury.      [Counsel  was 
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1889 


McNahaba 

Cambron. 

Williams,  J, 


be  made  upon  notice  ?] 


or  to  oppose — This  application  comes 
ie  his  order  as  provided  in  Order 
d  his  discretion,  and  that  discretion 
with. 

|rou  not  to  have  given  the  defendant 
e  first  instance  ?] 

to  do  so.  Where  there  is  a  single 
)  be  decided,  the  Court  may,  and 
nd  send  the  case  to  a  jury, 
is  on  you  to  show  that  it  ought 
bher  side  should  have  an  opportunity 
t  not.  Is  there  any  authority, 
^^lication  in  the  first  instance  should 


Hayes — There  are  numerous  cases  decided  under  the  rule,  and 
each  case  reported  has  been  on  notice. 

[Moule — There  is  a  case  of  Butters  v.  The  Durham  Gold 
Mining  Company  (a),  which  decides  that  applications  under  rule  6  for 
an  order  that  a  cause  be  tried  with  a  jury  should  be  made  exparte,] 

Hayes  referred  to  CardinaU  v.  Cardinall  (b)  ;  Gardner  v. 
Jay  (c). 

Williams,  J.  The  wording  of  rule  6  is  very  different  to  that  of 
role  3.    This  seems  to  be  a  case  within  the  equitable  jurisdiction^  and 


(a)  11  V.L.R.875. 


{b)  25  CD.  772. 


(c) 


)  CD.  60. 
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I  think  it  is  a  case  in  which  an  application  should  have  been  made 
upon  notice.  Bule  8  contemplates  that  both  parties  shonld 
appear. 

Solicitors  for  plaintiff:  Backhouse  <t  Miller. 

Solicitor  for  defendant :   Herald, 

w.  H.  M. 


1889 
Oct,  2r2, 

WaiiamJt,  J. 


[IN  CHAMBERS.] 

DOWDY  V.  BENJAMIN. 

Practice—"  Rules  of  the  Supreme  Court  1884"— On/«-  XP7.,  r.  4/d— Appointment 
of  personal  representative. 

The  plaintiff  saed  the  defendant  for  damages  for  breach  of  covenant  for  title  con- 
tained in  a  oonveyanoe.  After  appearance  had  been  entered,  M.  Benjamin  was 
appointed  gpiardian  ad  Utem  for  the  defendant,  who  waB  of  nnsoond  mind.  After  the 
action  had  been  set  down  for  trial  the  defendant  died.  The  defendant  left  a  wiU  in 
wUch  M.  Beigamin  was  appointed  the  executor,  bnt  although  several  months  had 
elapsed,  probate  had  not  been  taken  oat.  M.  Benjamin  objected  to  being  appointed 
to  represent  the  estate  of  the  deceased  for  the  purposes  of  the  action,  and  application 
'  was  made  by  the  plaintiff  under  Order  XVI.,  r.  46,  that  M.  Bei\jamin  should  be 
appointed  by  the  Court  as  the  legal  representative  for  the  purposes  of  the  action,  or 
that  he  should  be  allowed  to  proceed  without  any  representative  being  appointed 
at  aU. 

Meld,  that  Order  XVI.,  r.  46,  did  not  apply  to  a  case  of  this  description,  and  the 
application  must  be  refhsed. 

Application  for  appointment  of  personal  representative  of 
deceased  person. 

This  was  an  application   nnder  Order  XVI.,   r.   46,   for    the 
appointment  of  M.  Benjamin  as  the  personal   representatiye   of 
Benjamin  Benjamin  deceased.     The  plaintiff  brought  an  action . 
against  Benjamin  Benjamin  to  recover  damages  for  breach    of 
covenant  for  title  contained  in  a  conveyance. 

The  defendant  being  of  unsound  mind,  M.  Benjamin  was 
appointed  guardian  ad  litem  immediately  after  appearance  was 
entered.  After  the  close  of  the  pleadings,  and  after  case  was  set 
down  for  trial,  the  defendant  died.  He  left  a  will  appointing  M. 
Benjamin  his  executor.  Probate  of  the  will  had  not  been  taken 
out,  though  several  months  had  elapsed  since  the  death  of  the 
defendant. 
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Cuisen  In  support  of  the  application — The  plaintiff  is  entitled 
to  hftTe  an  order  directing  M.  Benjamin  to  be  appointed  to  repre- 
sent the  estate  of  the  deceased  defendant  for  the  purposes  of  the 
action,  or  in  the  alternative  that  the  plaintiff  should  be  allowed 
to  proceed  without  anyone  being  appointed,  a  note  being  made 
of  M.  Benjamin's  objection  to  be  appointed.  The  case  of 
Moore  v.  Morris  (a)  is  distinguishable  from  this,  as  there  the 
application  was  to  dispense  with  a  representative  altogether. 

[Williams,  J.  Does  not  that  case  point  to  this :  that  the 
rale  is  only  applicable  where  the  application  is  made  in  the 
interests  of  the  estate  ?  ] 

No ;  the  words  of  the  rule  are  very  wide,  and  apply  to  all  cases. 

Counsel  referred  to  CoUis  v.  Hector  (6). 


1889 
Dowdy 

V. 
BsirjAMIK. 

WilUam*,  J, 


Irvine  to  oppose.  This  rule  is  not  applicable  to  cases  of  this 
kind.  It  is  limited  to  administration  suits,  and  relates  merely  to 
friendly  actions  of  that  description :  Moore  v.  Morris  (a).  [Counsel 
was  stopped  by  the  Court.] 

Williams,  J.  I  agree  with  the  contention  of  Mr.  Irvine.  I 
do  not  think  that  this  rule  relates  to  cases  of  this  description. 

Application  dismissed  with  costs* 

Solicitor  for  plaintiff :  Boyd. 

Solicitor  for  M.  Benjamin  :  A.  M.  Williams. 

w.  H.  M. 


(a)  L.B.  13  £q.  139. 


(ft)  L.R.  19  £q.  334. 
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1889  BALLANTYNE  v,  RAPHAEL. 

Jmns  19,  28.       Vendor  and  pwrehaaer — Sale  of  land^Syndioate— Promoter — Prospeetue — Frandu- 

leni  murepreeenifUion — Coneealmeni  of  vendor — Operative   eauee — Ibrm   of 

Eodgee,  J.  relUf—Affirmaiion  of  contract— *'  The  Companies  Statute  1864"  (^0. 190),  #.  4— 

Illegal  partnership. 

The  promoters  of  a  syndicate  to  bay  land  from  themselves  may  pnt  into  a 
prospectus  as  colouring  matter  their  bright  anticipations,  and  their  visions  as  to  the 
ftiture,  and  persons  taking  shares  on  sach  statements  cannot  complain  if  those 
antieipations  and  visions  are  not  realised.  But  where  such  a  prospectus  parports  to 
state  facts  within  the  knowledge  of  the  person  issuing  it,  those  facts  must  be  stated 
truthfully  and  must  not  be  likely  to  deceive.  And  any  person  relying  on  a  false 
statement  of  facts,  if  it  be  material,  is  entitled  to  relief. 

Where  A  and  B  join  a  -syndicate  to  purchase  land,  being  influenced  thereto  by  the 
name,  as  one  of  the  syndicate,  of  a  person  in  whose  judgment  they  have  faith,  and 
that  person  subsequently  turns  out  to  be  unknown  to  A  and  B,  the  vendor,  or  one  of 
the  vendors  of  the  property  to  the  syndicate,  they  are  entitled  to  relief.  Where, 
however,  a  number  of  the  members  of  the  syndicate  were  entitled  to  no  such  relief, 
the  Court  dediued  to  rescind  the  contract  on  action  brought  by  A  and  B,  but  ordered 
the  vendors  to  repay  them  all  moneys  paid  by  A  and  B,  and  to  give  them  an  indem- 
nity against  all  claims  in  respect  of  the  purchase,  they  transferring  to  the  vendors 
their  interest  in  the  land. 

In  order  to  entitle  a  person  to  be  relieved  from  a  syndicate  formed  to  purchase 
lands,  which  he  has  joined  on  the  faith  of  the  name  of  a  person  as  a  member  of  a 
syndicate,  because  of  the  concealment  of  the  fact  that  he  was  also  a  vendor  to  the 
syndicate,  such  inducement  need  not  be  the  sole  operative  cause  of  his  joining;  if  it 
be  one  of  several  operative  causes,  and  if  that  cause  be  out  he  would  not  have  joined, 
that  is  sufficient. 

Beliefi  which  would  otherwise  be  granted  on  such  a  ground,  will  be  reftiaed 
where  the  plaintiff,  after  discovering  that  such  person  was  a  vendor  of  the  property, 
affirmed  the  acts  of  the  syndicate  as  going  to  such  person  in  order  to  renew  his  bills. 

A  syndicate,  consisting  of  more  than  twenty  persons,  formed  for  the  purpose  of 
purchasing  a  large  block  of  land,  of  subdividing  it  and  re-selling  it  in  small  allot- 
ments  at  a  profit,  is  not  a  company,  association,  or  partnership  for  the  purpose  of 
carrying  on  business,  having  for  its  object  the  acquisition  of  gain  so  as  to  be  ill^^ 
under  sec.  4  of  "  The  Companies  Statute  1864"  (No.  190)  unless  regbtered  under  the 
Act  or  formed  in  pursuance  of  some  other  Act  or  of  letters  patent. 

AoTiON  for  rescission  of  a  contract  for  the  sale  of  land. 

The  action  was  broaght  by  Ballantyne,  Glow,  Chambers, 
Kngehnan,  Brown,  Murray,  Lodder,  Prett,  Sundercombe,  Lazarus, 
Yeoman,  Gordon,  Fraser,  Waterstrom,  Paterson,  Gumming,  Byan, 
George  Chambers,  and  Findlater,  members  of  a  syndicate  formed  to 
purchase  certain  land  at  Campbellfield,  against  the  other  members 
of  the  syndicate,  viz.,  Raphael,  Thomas  Mitchell,  C.  W.  Mitchell, 
Molls,  Tartakover,  Purvis,  Wright,  Walker,  Sutherland,  Abraham, 
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Joycei  and  Barnacle,  claiming  a  declaration  that  a  certain  contract 
for  the  sale  of  land,  dated  the  Ist  May  1888,  was  null  and  void, 
rescission  of  such  contract,  and  the  retnm  of  all  moneys  paid  and 
promissory  notes  given,  or  alternatively  8002.  damages  to  each  of  the 
plaintiffs  and  an  injunction  against  dealing  with  or  negotiating  any 
of  the  promissory  notes. 

On  the  21st  March  1888  the  defendant,  Emanuel  Sydney 
Raphael,  a  solicitor,  on  hehalf  of  himself  and  the  defendant,  Thomas 
Mitchell,  purchased,  for  the  sum  of  8,7722.  85.  9d.,  from  one 
William  Barry,  the  land  in  question.  Raphael's  name  alone 
appeared  as  the  purchaser,  because  Mitchell  did  not  want  it  known 
that  he  was  dealing  in  such  transactions,  as  it  was  contrary  to  a 
deed  of  partnership  into  which  he  had  entered  with  his  mother. 
In  April  1888  Raphael  and  Mitchell,  together  with  the  defendants 
Abraham  and  Sutherland,  who  acted  as  their  agents,  issued  a 
prospectus  of  a  syndicate  to  be  formed  and  called  the  Barryville 
Estate  Syndicate.  To  this  prospectus  was  annexed  a  plan  purport- 
ing to  show  the  ground,  and  making  it  appear  as  though  it  adjoined 
the  Campbellfield  railway  station,  marked  on  the  plan,  and  was 
eontiguous  to  the  Sydney  Boad.  The  prospectus,  among  other 
things,  contained  the  following  statement : — 

"1.  This  lyndicate  is  formed  for  the  purpose  of  purchasings  suhdividing,  and 
■eUiog  the  property  ahovenamed,  situate  on  the  Sydney  Road,  at  Campbellfield 
■tatioii,  and  right  in  the  centre  of  what  .will  be  a  most  important  township  and 
district.  The  new  railway  line  to  Somerton  will  be  opened  in  Joly  next,  and  as  the 
Isnd  is  within  a  stone'v  tlurow  of  the  station  the  ralae  of  it  is  certainly  undoubted. 

"2.  This  grand  block  of  property,  erery  inch  of  which  is  arailable  for  building 
purposes,  has  been  secured  upon  the  most  advantageous  terms,  91  acres  2  roods  and 
84  perches,  at  16,500/.  for  the  whole  estate. 

"8.  In  syndicating  this  valuable  estate  the  vendors  are  more  anxious  for  a  quick 
ntozn  than  a  large  profit." 

The  prospectus  did  not  contain  the  names  of  the  vendors  or  the 
names  of  Baphael  and  Mitchell  or  either  of  them.  A  syndicate 
was  formed  to  purchase  the  land,  consisting  of  the  plaintiffs  and 
defendants,  and  on  the  1st  May  1888  a  contract  of  sale  was  entered 
into  by  Baphael  as  vendor,  and  the  defendant  Abraham,  on  behalf 
of  the  syndicate,  whereby  Baphael  sold  the  land  to  the  syndicate 
for  16,500I.|  to  be  paid  partly  by  cash  and  partly  by  bills  as  therein 
specified. 
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1889  The  plaintiffs  alleged  that  there  was,  in  fact,  no  railway  station 

BAIJ.A.1ITTHB  near  the  land,  and  that  the  land  was  not  near  the  Sydney  Bead. 
Raphaxi^  They  also  alleged  that  they  thought  that  Raphael  and  Mitchell 
were  merely  joint  purchasers  with  themselves,  and  did  not  know 
that  they  were,  in  fact,  also  the  vendors  of  the  land.  They  farther 
alleged  that  the  contract  of  1st  M&y  1888  was  made  secretly,  and 
in  coUasion,  and  that  they  had  entrusted  the  matter  to  Abraham. 
Subsequently  Raphael  was  appointed  solicitor  to  the  syndicate,  the 
plaintiffs  being,  as  they  alleged,  still  ignorant  of  the  &ct  that  he 
was  the  vendor.  Raphael  then  accepted  title  on  behalf  of  the 
syndicate.  A  meeting  of  the  syndicate  was  held  at  which  Raphael 
was  instructed  to  prepare  a  trust  deed  vesting  the  land  in  four  of 
the  defendants  as  trustees  for  the  syndicate.  Such  a  deed  was 
prepared  and  executed,  and  in  it  Raphael  was  mentioned  as  being 
the  vendor,  but  it  was  alleged  by  the  plaintiffs  that  the  deed  was 
not  read  over  or  explained  to  them,  and  that  they  still  remained 
in  ignorance  of  the  fact  that  he  was  the  vendor. 

The  defendants  denied  these  several  allegations  of  the  plaintiffs, 
and  also  contended  that  the  syndicate  was  an  illegal  company, 
partnership,  or  association,  under  sec.  4  of  ''  The  Companies 
Statute  1864"  (No.  190),  inasmuch  as  it  consisted  of  more  than 
twenty  persons,  and  was  not  registered  under  the  Act. 

Dr.  Madden  and  Neighboiir  for  the  plaintiffs. 

Topp  and  WeigaU  for  the  defendants  Raphael,  Thomas  Mitchell, 
Abraham,  and  Sutherland — There  is  no  misrepresentation  in  the 
prospectus  as  to  this  land  being  on  the  Sydney  Road,  for  there  is  a 
strip  of  land  shown  on  the  plan  between  it  and  the  road.  Nor  was 
there  any  misrepresentation  as  to  the  station.  There  is  a  station 
reserve  surveyed  on  a  proposed  new  railway  line  which  is  within 
half  a  mile  of  the  land,  and  the  use  of  the  expression  in  the 
prospectus,  *'  within  a  stone's  throw  "  of  the  land,  must  be  taken 
in  its  colloquial  sense  of  **  not  a  great  distance.*'  Half  a  mile,  it 
is  submitted,  would  not  be  too  far  to  come  within  the  meaning  of 
the  expression. 

[Hodges,  J.  The  nearest  point  of  the  land  to  that  proposed 
station  is  half  a  mile,  so  that  all  the  land  is  further  off  than  that.] 


Digitized  by 


Google 


ModgeSt  J, 


[  k  LIIl  VICT.  541 

}ns6S  of  land  syndicates  and  proposed  1889 

puffing  must  be  allowed.  The  public  Ballaktykb 
)erfectly  accurate,  and  when  one  says  Raphael. 
hrow ''  of  a  proposed  station,  the  public 
at  would  understand  it  to  mean  *'  not 
[aintiffs  cannot  succeed,  as  this  was  an 
.  4  of  "  The  Companies  Statute  1864  *' 
){  more  than  twenty  members,  and  was 
association,  company,  or  undertaking 
ess  within  the  meaning  of  that  section, 
le  piece  of  land,  subdividing  and  selling 
i  business.  The  Master  of  the  Rolls 
dth  V.  Anderson  (a).] 
a  mere  buying  and  selling  again  of  a 
block  of  land  is  bought,  surveyed  and 
ihat  amounts  to  carrying  on  a  business, 
dy  in  existence,  but  which  comes  into 
'articular  matter  of  buying  the  land, 
b  in  small  portions.  If  the  partnership 
I,  every  contract  entered  into  by  it  is 
sue  one  another  :  lAndley  on  Partner- 

V.  Anderson  the  company  was  brought 

iar  purpose  only,  and  it  was  held  not 

Nei  in  Re  Siddall  (b).] 

that  of  a  number  of  persons  clubbing 

nd,  subdivide  it,  and  resell  it  in  small 

^  wholesale  and  sell  retail,  and,  in  fact, 

1  jobbers.     In  any  event,  the  plaintiffs 

he  trust  deed  set  aside ;    the  other 

ive  also  rights.     The  only  remedy  that 

>y  an  action  of  deceit. 

it  the  parties  in  statu  quo,  I  do  not  see 

bssess  the  damages  and  see  what  relief 
he  question  then  arises  how  far  each  of 
of  the  fraud.     Some  of  the  plaintiffs 

(b)   29Ch.D.l. 
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had  full  knowledge  of  all  the  circnmsianceB,  and  were  not  indaced 
by  misrepresentation  to  enter,  and  it  is  submitted  that  the  other 
plaintiffs  are  so  bound  up  with  them  that  they  are  not  entitled  to 
any  relief.  Three  of  the  plaintiffs  have  not  been  put  into  the 
witness  box,  and  we  are  therefore  entitled  to  judgment  against 
them. 


No  appearance  for  the  other  defendants. 

June  28.  Neighbour  in  reply — If  there  had  been  no  contract  entered  into 

it  would  have  been  competent  for  a  partner  discovering  the  facts  to 
have  withdrawn  from  the  partnership  and  claimed  back  his  cheques 
and  promissory  notes,  and  it  is  submitted  that  the  fact  that  the 
contract  is  entered  into  makes  no  difference.  It  would  be  monstrous 
to  say  that  a  person  who  has  been  defrauded  was  bound  to  go  on 
with  the  partnership  because  some  of  the  partners  did  not  defraud 
*him.  Those  who  did  not  might  have  rights  against  the  partners 
who  did  deceive  him.  A  contract  induced  by  fraud  is  void- 
able :  Urquhart  v.  McPherson  (c)  ;  Lindley  on  Partnership 
(6th  ed.),  490.  It  is  submitted  that,  at  all  events,  before  anything 
was  done  he  would  have  a  perfect  right  to  go  out :  The  Western 
Bank  of  Scotland  v.  Addie  (d).  If  a  person  is  induced  to  take 
shares  in  a  company  by  fraudulent  misrepresentation  of  the  directors, 
he  is  entitled  to  have  his  name  removed  from  the  share  register, 
but  that  appears  to  be  because  it  is  the  false  representation  of  the 
company. 

If  the  parties  can  be  placed  in  statu  quo,  if  there  can  be  a 
restitutio  in  integrum  as  to  the  other  parties,  then  the  deceived 
partners  will  be  removed  from  the  partnership.  No  doubt  the 
Court  might,  if  it  saw  fit,  cancel  the  whole  partnership,  but 
that  is  not  necessary  in  this  case,  and  each  of  the  plaintiffs 
is  entitled  to  withdraw  from  the  syndicate,  to  have  back  his 
moneys  already  paid,  and  to  be  indemnified  by  the  person  who 
deceived  him  from  any  further  claims  against  him.  The  form  of 
decree  which  we  ask  is  set  out  in  Seton  on  Decrees  (4th  ed.). 
Vol.  n.,  1194. 


(o)  8  App.  Cm.  831. 


{d)  L.R.  1  Sc.  &  D.  App.  145. 
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They  would  have  a  right  of  action  against  the  persons  making  i^^^ 

the  fraadolent  misrepresentation ;  besides,  all  the  forfeited  shares     BALLAirrTira 
would  fall  into  the  hands  of  the  persons  making  the  fraudalent       raphaxl. 
miflrepresentation,  and  they  would  be  liable  to  the  other  share- 
holders. 

[HoDGBS,  J.  Even  the  defrauding  person  must  be  put  back  in 
ttie  same  position,  or  that  form  of  relief  cannot  be  given.] 

In  PhiUans  v.  Harkness  (e),  cited  in  LindUy  on  Pa/rtnership 
(5th  ed.),  482,  one  of  the  partners  was  entirely  innocent,  and  yet 
the  contract  was  rescinded. 

The  indemnity  might  be  ordered  against  the  agents  because 
they  were  parties  to  the  fraud. 

[Hodges,  J.  Must  it  not  be  either  against  the  principal  or 
against  the  agent.     Can  I  give  it  against  both  ?J 

They  are  equally  responsible.  At  all  events  nominal  damages 
could  be  given  against  the  agents  so  as  to  carry  costs.  The  amount 
of  candour  required  in  statements  made  in  prospectuses  is  dealt 
with  in  Directors,  etc.,  of  Central  Railway  Company  of  Venezuela  v. 
KiBch  if)  ;  PoUock  on  Contracts,  462 ;  Reynell  v.  Sprye  (g). 

[HoDGBS,  J.  I  should  follow  the  lines  laid  down  by  Black- 
bom,  L.  J.,  in  Smith  v.  Chadwick  (A),  because  I  think  it  is  fairest  to 
both  parties.  If  I  come  to  the  conclusion  that  there  was  any  one  false 
matter  mentioned,  without  which  I  thought  the  plaintiffs  would  not 
have  joined,  then  I  should  say  undoubtedly  they  are  entitled  to 
relief,  although  the  others  may  have  influenced  them  to  some 
extend  So  long  as  I  am  satisfied  there  is  any  one  statement  being 
a  misrepresentation  which  has  induced  them  to  go  in,  they  are 
entitled  to  relief.] 

Topp,  by  permission  of  the  Court — It  is  submitted  that  Baphael 
and  Mitchell  did  not  join  the  syndicate  for  the  purpose  of  inducing 
others  to  join.  They  were  bond  fide  purchasers  of  a  share  in  the 
syndicate. 

[HoDGBS,  J.  I  must  assume  that  they  intended  the  natural 
consequence  of  their  acts. '  I  have  been  thinking  the  matter  over, 
and  I  have  come  to  the  conclusion  that  they  were  not  purchasers 

(«)  OoUm  442.  (ff)  1  De  G.  M.  &  G.  708. 

(/)  L.B.  2  E.  &  I.  App.,  p.  118.  (h)  9  App.  Cas.  187. 
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1889  of  a  share  at  all — ^they  were  yendors  of  ||  of  Uie  land  instead  of  the 

BiLLAmTvs     whole  of  the  land.] 
Raphabl.  Several  of  the  plaintififs  who  refer  to  the  concealed  vendors* 

names  do  not  say  that  they  were  induced  to  join  because  of  their 
names  as  purchasers. 

[HoDass,  J.  I  am  not  going  to  give  them  relief  unless  they 
say  that  they  knew  something  about  the  names  when  they  joined.] 
The  form  of  relief  now  asked  would  not  put  the  parties  in 
itatu  quo ;  the  rule  applies  to  the  person  who  has  defrauded  also  : 
Longstaff  v.  Keogh  (t).  The  proper  remedy  is  to  leave  the 
parties  in  the  syndicate,  but  to  give  them  damages  for  having 
been  fraudulently  induced  to  join  it.  The  whole  condition  of 
the  property  and  of  the  land  market  has  changed ;  there  has  been 
such  laches  and  delay  on  the  part  of  the  plaintiffs  that  the  parties 
cannot  be  put  in  statu  quo  unless  it  be  by  giving  the  plaintiffs 
damages  for  the  fraudulent  misrepresentation.  Such  damages 
should  be  assessed  separately :  Booth  v.  Briscoe  (k).  The  plain- 
tiffs have  all  joined  together  in  bringing  the  action ;  some  of  them 
must  fail,  and  it  is  submitted  that,  as  they  have  joined  themselves 
with  such,  the  successful  plaintiffs  should  not  get  costs  :  Lane  v. 
Lotyhnan  (l) ;  Viscount  Oort  v.  Rowney  (m). 

Hodges,  J.  This  action  is  brought  by  a  number  of  plaintiffs 
against  the  defendants,  asking  to  have  a  certain  contract  rescinded, 
for  a  return  of  the  moneys  paid  and  the  promissory  notes  given 
under  the  contract,  and  in  the  alternative  800Z.  damages  to  each  of 
the  plaintiffs,  on  the  ground  that  the  plaintiffs  were  induced  to 
enter  into  the  contract  by  what  was  practically  a  fraud  on  the  part 
of  four  defendants,  Emanuel  Sydney  Raphael,  Thomas  Mitchell, 
A.  B.  Sutherland,  and  A.  S.  Abraham.  It  appears  from  the  evi- 
dence that  on  the  21st  March  1888  the  defendant  Raphael  signed  a 
contract  by  which  he  purchased  certain  land  at  Gampbellfield  from 
one  Wm.  Barry.  The  land  was  purchased  at  the  rate  of  about  901. 
per  acre.  That  land  as  purchased  by  him  included  land,  from  what 
is  called  Sutherland  Parade  up  to,  as  to  part  of  it,  the  Sydney  Road, 
and  as  to  other  part,  the  land  marked  in  the  plan  annexed  to  the 

(»)  8  V.L.R.  (T5q.)  175.  (Z)   7  V.L.R.  (Eq.)  19. 

(*)  2  Q.B.D.  496.  (m)  17  Q.B.D.  626. 
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our.  That  contract  was  in  the  name  of 
r,  though  as  a  matter  of  fact  the  defendant 
artner  with  him  in  the  purchase,  and  had 
the  purchase  and  whatever  profit  resulted 
been  so  bought  by  Mr.  Baphael  on  behalf 
11.  Baphael  tells  us  that  shortly  afterwards 
I  for  the  land,  going  up  to  as  much  as  140Z. 
arsons  who  were  willing  to  give  that  amount 
[  I  think  it  probable  that  there  was  just 
L  those  offers  as  in  the  offer  made  to  this 
3  land  for  200Z.  an  acre.  I  pass  that  by 
,  and  come  to  the  next  event  in  the  history 
phael  then  sees  the  defendant,  Abraham, 
Lssion  about  the  property.  In  consequence 
defendants,  Baphael,  Sutherland,  and 
ig,  at  which  it  is  resolved  between  the 
[  Sutherland  should  endeavour  to  form  a 
)  which  was  admittedly  higher  than  could 
te  individuals.  Abraham  and  Sutherland 
bo  do  it,  and  were  to  get  700Z.  if  they 
yndicate  which  would  give  Baphael  1752. 
of  the  property  which  he  had  purchased 
ured  brown  on  the  plan  annexed  to  the 
ment  having  been  made,  the  plan  and 
I,  and  according  to  the  evidence  of  Suther- 
Abraham,  they  were  submitted  to  Baphael 
is  clear  that  immediately  after  its  issue, 
prospectus  and  plan.  Mitchell,  the  other 
a  either  before  or  shortly  after  they  were 
hose  two  men,  as  well  as  the  two  agents, 
>uld  tell  whether  or  not  the  prospectus  and 
After  having  very  carefully  watched  the 
tnd  after  having  seen  the  place  depicted 
hesitation  in  saying  that  it  is  a  carefully 
>ad  everybody  who  saw  the  plan  and  the 
see  the  land,  and  in  all  the  most  material 
)speGtus,  taken  together,  were  absolutely 
md  prospectus,  taken  together,  state  that 
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1889  the  railway  station  is  within  a  stone's  throw  of  the  land,   and 

Ballihttks  looking  at  the  plan  it  might  seem  as  if  that,  though  not  strictly 
Rapuaxl.  Jwcnrate,  was  inaccurate  only  in  a  little  colouring  matter — that 
the  station  was  within  a  short  distance,  say  something  under  a 
quarter  of  a  mile  from  the  land.  According  to  the  plan  itself  the 
station  would  be  about  one  hundred  and  -seventy  yards  away. 
At  this  point  the  Sydney  Boad  is  only  a  chain  wide,  and  it 
appears  by  the  plan  that  the  station  is  substantially  on  the 
Sydney  Boad,  so  that,  according  to  the  plan,  persons  who  purchased 
the  Barryrille  estate  would  haye  immediate  access  to  the  station 
from  the  Sydney  road.  The  line  in  the  plan  is  not  put  on 
the  road,  but  the  station  is  put  so  close  that  its  approaches 
appear  to  come  right  up  to  it,  so  that  a  purchaser  would  not  have 
the  slightest  doubt  that  all  he  had  to  do  was  to  go  to  the  road  and 
he  would  be  at  the  station.  As  a  matter  of  fact  the  station  is  not 
near  the  road,  and  it  is  difficult  to  see  how  access  could  be  had 
from  the  road  to  the  station.  It  was  something  that  might  be 
evolved  in  future  years,  but,  as  a  matter  of  fact,  the  station 
marked  on  the  plan  did  not  then  exist.  I  cannot  entertain  the 
slightest  doubt  that  the  plan  and  prospectus  were  made  with  the 
intention  of  misleading  purchasers,  and  that  they  would  mislead 
them  as  to  the  position  of  the  station.  The  station,  as  a  matter  of 
fact,  was  half  a  mile  from  the  nearest  point  on  the  Sydney  Boad,  and 
the  nearest  part  of  the  land  to  the  station  is  about  three-quarters  of 
a  mile  from  the  station.  It  was  said  in  excuse  that  the  person  who 
drew  the  plan  had  pointed  out  to  him  by  Mr.  Barry  a  house  where, 
as  near  as  he  could  judge,  the  station  was  to  be.  That  house  is 
not  quite  as  far  from  the  road  as  bhe  station  is,  but  it  is  so  fjEur  away 
from  the  land  as  to  make  it  an  outrageous  thing  on  that  represen- 
tation to  mark  the  station  on  the  plan  where  it  has  been  marked. 
It  was  also  absolutely  improper  to  mark  the  station  on  the  plan  as  an 
accomplished  fact  because  some  person  judged  that  that  was  where 
it  was  likely  to  be,  when  only  a  preliminary  survey  had  been  made. 
The  statement  in  the  plan  was  absolutely  false;  as  a  matter  of  fact 
there  is  no  station,  and  persons  who  bought  the  Barryville  estate 
would  find  that  their  land  was  lying  far  away  from  the  station,  and 
at  a  distance  which  made  subdivision  into  small  blocks  hopeless. 
Again,  from  the  prospectus  and  plan  taken  together,  people  would 
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I  the  station  of  the  formed  township 
wnship  is  a  mile  and  a  half  away, 
ided  hy  the  plan  to  suggest  that  it 
iphellfield,  whereas,  as  a  fact,  it  was 
eel  no  douht  that  the  persons  who 
I  false,  and  that  it  did  not  represent 
id  that  they  intended  other  persons 
y  Mr.  Neighbour  to  an  authority  as 
ospectuses  should  be  prepared,  and 
3  this,  that  persons  may  put  into  a 
Rations  and  their  visions  as  to  the 
tares  on  statements  of  that  kind 
t  of  their  contract  because  those 
realised.  But  where  a  prospectus 
its,  then  those  facts  must  be  truth- 
is  may  be  looked  upon  as  merely 
Qts  made  by  a  person  assuming  to 
LOt  knowing  them  should  be  fairly 
dve.  Another  important  matter  in 
k,  mislead  most  men  is  that  they 
ipbellfield  Boad  was  open  towards 
y  had  to  do  was  to  dedicate  to  the 
tnd  and  they  would  have  a  way  on  to 
point  of  fact  there  is  no  road  there, 
y  by  obtaining  an  easement  from 
The  same  might  be  said  as  to  the 
the  estate.  The  only  existing  road 
daintiffs  in  their  statement  of  claim 
)  one  mile  from  the  land.  It  is  not 
tr  enough  to  justify  me  in  relying  on 
k  material  misrepresentation.  I  do 
ement  of  claim  that  there  really  is 
1  the  prospectus  relied  upon  than 
and  that  when  it  speaks  of  the 
e  land  it  meant  really  the  Camp- 
is  station.  The  misrepresentation 
'  mind  most  material,  and  I  should, 
on,  give  relief  to  any  person   who 
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1880  relied  upon  the  prospectus  and  the  plan,  and  had  not  lost  his 

Ballahttki     right  to  relief  by  any  subsequent  conduct. 
Rafrabl.  Another  representation  made  at  the  time,  which  is  relied  on  by 

the  plaintiffs,  is  that  the  purchasers  were  induced  to  join  this 
syndicate  by  a  statement  that  Raphael  and  Mitchell  were  purchasers, 
and  that  the  prospectus  does  not  disclose  the  fact  that  they  were 
also  vendors.  That  may  or  may  not  be  a  most  material  statement ; 
whether  it  is  so  or  not  depends  on  the  person's  knowledge  of  or 
belief  in  the  persons  spoken  of.  If  a  person  has  knowledge  of,  and 
in  consequence  belief  in,  another,  he  may  feel  that  he  can  tnist 
his  money  in  the  same  boat  with  that  other ;  it  is  not  at  all  an 
unlikely  thing  that  a  man  should  act  on  such  a  belief  and  trast 
his  money  in  a  joint  venture  with  the  person  in  whom  he  had  such 
belief  and  confidence.  A  representation,  therefore,  that  Raphael 
is  one  of  the  purchasers  would  be  absolutely  misleading,  because 
in  being  a  purchaser  it  implies,  if  it  does  not  express  it,  that  he  is 
not  a  vendor.  As  a  matter  of  fact  the  supposed  purchaser  is  not  a 
purchaser  at  all.  He  is  simply  a  vendor  of  so  much  less  ;  instead 
of  selling  the  whole  he  retains  one  part  or  interest  for  himself.  He 
is  not  a  person  buying  an  interest  at  all,  and  the  person  who  buys 
on  the  supposition  that  he  is  purchasing  an  interest  on  the  same 
footing  as  Raphael,  is  completely  mislead.  That,  to  my  mind, 
may  be  a  most  material  misstatement.  Then  it  is  said,  that  on  the 
faith  of  the  prospectus  in  some  cases,  and  the  representation  as  to 
Mitchell  and  Raphael  being  purchasers  in  others,  certain  persons 
joined  together  and  formed  the  syndicate.  That  having  been  done, 
a  meeting  of  the  syndicate  was  called  for  the  1st  June  1888.  It  is 
then  said  that  so  far  as  those  persons  were  concerned  who  relied 
on  Mr.  Raphael's  name,  their  right  was  gone,  because  on  that 
occasion  Raphael  stated  that  he  was  a  vendor.  As  to  whether  or 
not  the  persons  attending  that  meeting  knew  that  Raphael  was  the 
vendor,  after  carefully  thinking  over  the  probabilities  of  the  story  as 
told  by  Raphael  and  by  Abraham,  and  the  story  told  by  a  number  of 
other  witnesses,  I  have  arrived  at  the  conclusion  that  if  that  state- 
ment was  uttered  it  was  muttered,  and  muttered  in  such  a  way 
that  no  person  at  that  meeting  really  understood  that  Raphael 
was  the  vendor,  or  heard  any  statement  to  that  effect.  So  I  am 
driven  to  the   conclusion   that  the  persons  who  attended  that 
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meeting  did  not,  by  reason  of  anything  said  there,   know  that  ^880 

Baphael  was  the  vendor.      If  they  were   told  it   at  that   time,     Ballakttkb 
it  would  have  struck  the  minds  of  some  of  those  present  that       rafhail. 
they  had  better  have  a  person  to  protect  them  in  the  contract  ^^  ^ 

which  they  were  making  with   the  vendors.      I  find   as  a   fact      

that  at  that  meeting  the  purchasers  were  not  told  that  Raphael 
was  a  vendor.  What  took  place  afterwards  it  is  difficult  to  com- 
prehend, for  it  is  very  hard  to  believe  that  any  person  who  was 
practising  the  profession  of  a  solicitor,  and  had  been  trained  for 
fi?e  years  in  an  office  before  he  was  admitted,  should  not  have  seen 
the  impropriety  of  his  accepting  the  position  of  solicitor  to  the 
purchasers  without  some  explanation  to  them  of  the  conflicting 
interests  which  he  would  have  to  watch,  of  the  conflict  between 
his  interest  and  his  duty.  But  it  appears  that  at  that  meeting  it 
WIS  proposed  that  he  should  act  as  the  purchasers'  solicitor,  and 
without  one  single  word  he  accepted  the  appointment.  Thereupon 
it  became  his  duty  to  watch  over  their  interests,  and  to  see  that 
nothing  was  inserted  by  him  in  the  contract  which  could  prejudice 
their  interests  without  a  full  and  complete  explanation  of  the  whole 
of  it  to  the  persons  for  whom  he  was  acting.  If  he  was  going  to 
take  the  responsibility  of  discharging  the  double  duty — the  duty  to 
himself  and  to  the  persons  who  bought  from  him — it  became  his 
duty  to  be  particularly  careful  in  watching  over  the  interests  of  the 
syndicate,  and  an  examination  of  the  document  shows  no  care 
whatever  for  the  interests  of  the  syndicate,  but  a  complete  watching 
OTer  the  interests  of  himself.  And  he  wishes  us  to  understand  that 
he  believed  Abraham  and  Sutherland  had  explained  to  the  persons 
joining  that  they  believed  they  might  get  a  road  from  one  portion 
of  the  land  to  the  main  road.  On  what  ground  he  could  have 
arrived  at  that  extraordinary  belief  passes  my  comprehension. 
He  might  expect  the  agents  to  discharge  their  duty  honestly, 
but  to  expect  them  to  go  out  of  their  way  to  explain  difficulties 
which  the  vendors  might  have  in  giving  them  a  good  title  is 
aomething,  I  think,  he  had  no  right  to  expect  from  the  agents 
who  were  negotiating  the  sale :  and  consequently  he  protected 
bimaelf  against  giving  a  title  to  the  road,  but  did  nothing  to 
protect  the  syndicate.  That  conduct  throws  a  good  deal  of  light  on 
many  other  things,  because  it  appears  to  me  that  if  Baphael  at  that 
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time  had  thought  that  this  transaction  would  have  borne  the  light 
Ballavttvi  of  day  he  would  not  have  allowed  himself  to  be  appointed  solicitor. 
Raphabl.  ^^^  ^^  blush  which  one  witness  said  passed  over  BaphaeFs  face  at 
the  time  when  he  was  appointed  solicitor  looks  yery  like  the  blush 
on  the  cheek  of  one  who  thought  how  completely  his  enemy  had 
been  deliyered  into  his  hands.  That  makes  me  discredit  the 
honesty  of  the  whole  getting  up  of  the  plan  and  prospectus,  and 
makes  me  discredit  all  the  evidence  with  regard  to  it  as  given  by 
Mr.  Raphael  and  Mr.  Abraham.  Abraham  also  knowing  that 
Raphael  was  the  vendor  and  would  prepare  the  contract  to  protect 
himself,  knowing,  according  to  the  story  he  has  given  here,  that 
that  document  was  made  by  a  solicitor  knowing  it  would  not 
be  perused  by  a  solicitor  on  the  other  side,  quietly  signs  that  docu- 
ment without  examination  or  a  perusal  of  a  solicitor — Abraham,  the 
future  brother-in-law  of  Raphael — signs  that  document.  Passing 
over  these  very  unpleasant  events,  and  coming  to  later  times,  it 
appears  that  some  trouble  arose  when  it  was  discovered  by  some 
that  they  really  had  not  been  on  the  same  footing  as  Raphael  and 
Mitchell — that  as  a  matter  of  fact  Raphael  and  Mitchell  were 
vendors.  A  meeting  was  called,  at  which  there  was  a  large  attend- 
ance of  the  members  of  the  syndicate:  Raphael  and  Mitchell 
attended.  Raphael  was  asked  if  he  was  the  vendor,  and  he  said  he 
was.  Mitchell  was  asked  whether  a  Mr.  Mitchell  had  not  some 
interest  in  it,  and  he  replied  that  Mrs.  Mitchell  had  an  interest  in 
some  land,  but  that  it  had  nothing  to  do  with  this.  Mitchell  says 
that  statement  was  true.  In  one  sense  it  was  true,  but  in  another 
it  was  a  lie.  It  was  intended  to  convey  a  certain  impression  upon 
the  persons  at  the  meeting,  namely,  that  he  denied  having  any 
interest  in  this  land,  by  the  suggestion  of  an  interest  in  Mrs.  Mitchell 
in  some  other  land  adjoining.  There  is  a  passage  in  the  judgment 
of  Lord  Blackburn,  in  Smith  v.  Chadwick  (n),  which,  I  think, 
contains  some  observations  very  pertinent  to  this  piece  of  shuffling. 
He  says : — 

*'  If  with  intent  to  lead  the  plaintiff  to  act  npon  it  they  pnt  forth  a  rtatement 
which  they  know  may  hear  two  meanings,  one  of  which  is  false  to  their  knowledge, 
and  thereby  the  phdntiff  patting  that  meaning  npon  it  is  misled,  I  do  not  think  they 
can  escape  by  saying  he  ought  to  have  put  the  other.    If  they  palter  with  him  in  a 

(ii)  9  App.  Gas.  201. 
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doobla  leiife  it  may  be  that  they  lie  Uke  truth ;  bat  I  think  they  lie,  and  it  is  a  1888 

frtod.  Indeed,  as  a  question  of  casuistry,  I  am  inclined  to  think  the  fraud  is 
iggrsTsted  by  a  shabby  attempt  to  get  the  benefit  of  a  fraud  without  incurring  the 
w^nsibility."  Raphael. 

So  I   think  this  misrepresentation    as   to   Mitchell    is    only  ■^^*' 

aggravated  by  the  way  in  which  he  was  endeavouring  to  evade  the 
question  and  give  a  misleading  answer.  It  is  true  he  says  that 
they  all  knew  that  he  had  an  interest  in  the  property ;  but  if 
they  did,  there  was  not  the  slightest  necessity  for  making  this 
misleading  statement.  But  I  believe  they  did  not  all  know  it, 
and  Mitchell  meant  them  to  understand  that  he  had  no  interest; 
He  says  now  that  he  entered  into  the  arrangement  with  Raphael 
telling  him  that  because  of  the  partnership  deed  into  which 
he  had  entered  with  his  mother  he  could  not  have  his  name 
inserted  in  the  contract ;  that  it  prohibited  him  from  entering  into 
Bach  transactions.  But  that  only  shows  that  if  he  was  willing  to 
midead  his  partner,  and  that  partner  his  mother,  he  would  be 
willing  to  mislead  the  persons  who  joined  him  in  this  speculation. 
So  that  dealing  with  the  evidence  I  have  come  to  the  conclusion 
that  I  cannot  rely  on  Baphael  when  he  goes  into  business  with 
a  man  on  such  an  understanding — I  cannot  rely  on  Abraham 
and  I  cannot  rely  on  Mitchell.  I  will,  therefore,  disbelieve  their 
evidence  where  they  are  contradicted  by  any  witness  except  the 
plaintiff  Lodder.  In  considering  whether  the  plaintiffs  were 
induced  by  any  of  these  acts  to  enter  into  this  contract,  I  shall 
in  this  case  act  upon  the  following  suggestion  of  Lord  Blackburn 
'm  Smith  v.  Chadwick  (o). 

"And  wheoerer  that  is  a  matter  of  doubt,  I  think  the  tribunal,  which  has  to  decide 
fbe  fact,  should  remember  that  now,  and  for  some  years  past,  the  plaintiff  can  be 
esDed  as  a  witness  on  his  own  behalf,  and  that  if  he  is  not  so  called,  or  being  so 
adled  does  not  swear  that  he  was  induced,  it  adds  much  weight  to  the  doubts  whether 
tiie  infSerenoe  was  a  true  one.    I  do  not  say  it  is  conclusive." 

With  regard  to  the  persons  not  called,  and  for  whose  absence 
there  has  been  no  explanation,  I  shall  draw  the  inference  that  they 
were  not  called  because  they  had  no  grievance.  I  shall  therefore 
give  judgment  for  the  defendants  as  against  the  plaintiffs,  J.  S. 
Sondercombe^  A.  J.  Fraser,  and  S.  Findlater,  without  costs. 

(o)  9  App.  Cas.  196. 
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1889  As  to  the  plaintiff,  J.  S.  Lodder,  he  was  called  as  a  witness,  he  saw 

Ballakttkb  the  land,  he  made  the  plan,  and  knew  it  was  not  accurate,  so  that 
Raphabl.  ^®  ^*^  ^^*  deceived  by  anything  in  the  prospectus.  He  says  he 
did  not  know  that  Mitchell  was  a  vendor,  but  he  also  said  thai  he 
did  not  know  that  he  would  have  objected  if  he  knew  he  was  a 
vendor.  As  he  cannot  say  that  he  would  have  objected  I  will  not 
do  so,  and  as  looking  at  the  way  he  has  deceived  the  Court,  to 
which  I  have  already  referred,  judgment  will  be  given  for  the 
defendants  against  him  with  costs.  I  believe  he  was  ^induced  to 
enter  into  it  by  reason  of  the  amount  of  money  he  was  to  get  for 
the  survey,  and  nothing  else. 

As  regards  the  plaintiff,  Martin  Ryan,  his  grievance  was 
substantially  that  he  did  not  know  that  Mitchell  was  a  vendor, 
and  he  says  that  he  trusted  Mitchell,  and  to  his  judgment, 
rather  than  his  own — that  he  himself  did  not  think  the  land 
was  worth  the  money.  In  his  case  there  is  nothing  in  the 
prospectus  which  has  misled  him.  He  had  been  out  to  see  the 
land  and  knew  all  about  it,  so  that  that  is  the  only  ground  on 
which  he  can  ask  for  any  relief,  and  although  I  felt  a  good  deal 
dissatisfied  with  his  manner  in  the  witness  box,  still  I  could  not 
find  anything  which  led  me  to  suppose  he  was  either  giving  &l86 
testimony  or  that  he  was  not  misled  by  what  he  believed  the 
astuteness  of  the  person  with  whom  he  was  purchasing.  There  is 
nothing  afterwards  to  show  that  there  was  any  acquiescence  in  the 
matter,  on  his  part,  after  he  knew  that  Mitchell  was  a  vendor,  or 
that  he  did  anything  which  would  deprive  him  of  his  right.  I  am 
therefore  of  opinion  that  judgment  should  be  entered  for  him  with 
costs,  that  the  defendants,  Mitchell  and  Baphael,  should  be  ordered 
to  return  to  him  the  money  he  has  paid,  and  give  him  an  indemnity 
for  any  liabilities  in  connection  with  the  syndicate,  and  that  on 
their  doing  so  he  should  assign  to  them  any  interest  he  has  under 
the  contract.  I  have  not  referred  to  interest,  because  it  is  so  small 
it  may  be  disregarded. 

The  next  person  is  Kugelman,  who,  according  to  his  own 
account,  went  to  Mitchell's  and  had  a  conversation  with  Thomas 
Mitchell  and  G.  W.  Mitchell.  I  think  it  iB  distinctly  shown  that 
the  ground  on  which  he  relied,  and  which  alone  affected  him,  was 
Mr.  Mitchell,  and  I  think  it  is  conclusively  shown  that  he  knew 
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ibnost  immediately  he  joined  the  syndicate  that  Mitchell  was  a  ^^89 

Tender,  and  went  to  him  to  get  his  hill  renewed  after  that.     I  there-     BALLAyrrKB 
fore  think,  as  far  as  he  is  concerned,  judgment  should  he  entered       raphakl. 
for  the  defendants. 

The  next  person  with  whom  I  have  to  deal  is  Gumming.  There 
ifl  nothing,  according  to  his  own  account,  which  misled  him.  His 
case  hroke  down  altogether,  and  there  must  he  judgment  for  the 
defendants  in  his  case. 

The  next  person  is  Waterstrom,  who  states  substantially  that 
he  was  influenced  by  Mitchell's  name.  His  name  was  carried 
roond  and  shown  to  him,  and  he  was  influenced  by  that.  He  also 
Bays  be  believed  the  prospectus  was  true,  but  what  he  relied  upon 
was  Mitchell's  name.  After  he  discovered  that  Mitchell  was  a 
Tender,  I  do  not  see  anything  to  deprive  him  of  redress.  I  will 
make  the  same  order  as  in  Ryan's  case. 

The  next  case  is  Ballantyne's  case.  He  says  he  was  induced 
by  the  prospectus  to  enter,  that  he  believed  the  prospectus  to  be 
a  JQst  representation  of  what  was  offered  to  the  syndicate,  and  that 
they  were  buying  from  the  persons  who  were  the  original  owners. 
I  do  not  give  judgment  in  his  favour  upon  that  ground,  but  upon 
the  first  ground.  According  to  a  recent  decision  it  does  not  need 
to  be,  so  to  speak,  the  operative  cause  so  long  as  it  was  a  cause 
operating.  I  have  to  consider  whether  he  would  have  entered  into 
the  speculation  if  those  statements  had  not  been  in  the  prospectus, 
and  I  think  that  if  either  of  them  had  been  out  he  would  not  have 
gone  into  the  speculation  without  making  inquiries.  I  will  make, 
as  to  him,  the  same  order  as  in  Byan's  case. 

As  to  George  Chambers,  he  appears  to  have  relied  very  largely 
on  the  prospectus  introduced  to  him  by  Charles  Mitchell.  He 
sajB  he  went  in  in  consequence  of  a  conversation  with  Charles 
Mitchell.  He  says  he  was  cheated  by  the  prospectus  and  by 
Charles  Mitchell,  and  that  lie  first  thought  he  was  cheated 
in  November — that  either  in  December  or  January  he  knew 
Raphael  was  the  vendor.  He  did  not  know  Mitchell  was  a 
vendor  till  4th  February.  This  is  one  of  those  cases  that 
comes  very  near  to  affirming  the  contract,  or  fraud,  but  I  do 
not  think  it  quite  comes  up  to  them.  He  is  therefore  entitled 
to  the  same  relief. 
T.L.R.,  Vol.  XV.  20 
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1889  The  next  case  is  James  Scott  Paterson.    He  says  he  relied  on 

BillInttvb  the  written  prospectus  as  being  trne.  He  had  not  been  near  the 
RAPH1.BI..  ^^^^  ^^^  twenty  years.  For  similar  reasons  I  think  he  is  also 
entitled  to  the  same  judgment  as  Byan. 

In  the  case  of  Richard  Yeoman,  he  says  that  he  was  induced  to 
join  by  the  glowing  account  in  the  prospectus.  He  says  he  thoDght 
at  that  time  it  was  bound  to  go  right.  Sutherland  told  him  Barry 
was  the  vendor.  His  real  grievance  is  the  fact  that  Mitchell 
was  vendor  and  purchaser.  His  evidence  is  somewhat  weak.  He 
does  not  show  that  he  saw  the  names  of  any  or  that  he  relied 
on  the  names  of  any.  His  real  grievance  is  that  he  has  found  out 
that  one  of  the  purchasers  is  also  the  vendor,  but  I  do  not  see  how 
I  can  give  him  relief  simply  on  that  fact,  as  he  does  not  suggest  that 
he  saw  or  was  influenced  by  the  names  of  any  of  them.  He  does 
not  appear  to  rely  upon  anything  in  the  prospectus,  but  relies  only 
upon  the  one  thing,  that  the  vendor  is  a  purchaser.  I  think  in  this 
case  he  must  show  that  he  was  induced  by  misrepresentation. 
Therefore,  with  regard  to  him,  I  cannot  give  him  any  reUef. 

The  next  case  is  that  of  John  Brown.  He  relied  on  the  name 
of  Thomas  Mitchell,  not  on  the  prospectus,  though  he  had  one  sent 
to  him,  and  I  can  see  no  reason  to  deprive  him  of  his  right  to  get 
out  of  it  on  that  ground.     Same  order  as  in  Byan's  case. 

The  next  is  Gordon.  He  appears  to  have  relied  on  both.  He 
looked  at  the  prospectus  and  read  it,  and  was  persecuted,  as  he  put 
it,  by  either  Abraham  or  Sutherland,  until  he  was  seduced  into 
putting  his  name  to  it.  Then  he  went  out  and  saw  the  land,  and 
knew  he  was  done,  and  afterwards  when  this  other  thing  turned  up 
he  knew  again  he  was  done.     Same  order  as  Byan. 

William  Brett's  case  is  very  curious.  He  went  in  because 
Brown  went  in,  who  went  in  because  Mitchell  went  in.  I  do  not 
think  I  can  pass  on  a  representation  of  that  kind;  it  would  be 
pushing  the  doctrine  too  far ;  though,  no  doubt,  he  has  in  one 
sense  a  meritorious  case,  still  I  cannot  give  him  relief,  as  it  was 
only  Brown's  name  which  induced  him  to  go  in. 

The  next  case  is  Lazarus.  He  is  one  of  those  men  about  whom 
I  feel  a  very  great  deal  of  dij£culty  in  forming  an  opinion.  I 
cannot  say  there  was  anything  dishonest  about  his  evidence,  but  he 
hesitated  a  great  deal  and  trifled  with  the  document ;    admitted 
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that  he  read  to  a  certain  point,  and  then  said  he  did  not.     His  case  1B89 

18  a  yery  unsatisfactory  one,  and  as  I  think  I  ought  to  be  satisfied     Ballavttvx 
that  he  was  induced  by  something  to  enter  into  this,  I  do  not       haphakl. 
think  I  ought  to  give  him  relief.    I  will  enter  judgment  for  the 
defendants  in  this  case. 

William  Chambers  and  Glew  are  practically  together,  and  stand 
•yery  much  on  the  same  footing.  If  either  had  known  anything  I 
might  have  refused  them  relief,  but  they  see  the  plan  and  prospectus 
•nd  endeavour  to  find  out  how  far  it  is  from  Melbourne,  and  are 
told  it  is  close  to  Coburg.  I  do  not  find  that  there  is  in  their  case 
any  waiver  of  the  original  right  they  had  by  reason  of  the  prospectus. 
Same  judgment  as  in  Ryan's  case. 

As  to  Murray,  he  says  he  could  not  say  he  would  not  have 
joined  the  syndicate  if  he  had  known  that  Mitchell  was  the  vendor. 
He  saw  the  prospectus,  and  it  was  in  consequence  of  it  and  the 
names  of  the  shareholders  that  he  took  a  share.  He  believed  the 
statements  in  the  prospectus  were  true.  I  think  I  must  give  him 
the  same  relief  as  I  have  given  to  Ryan. 

I  did  not  refer  to  Sutherland's  evidence,  which  was  very  unsatis- 
factory, and  he  does  not  appear  to  be  a  witness  of  truth.      I  do  not 
believe  his  evidence  except  so  far  as  to  show  that  he  had  authority 
to  sell  the  land.     Of  course  it  is  understood  I  have  found  the 
'      statement  relied  upon  in  the  statement  of  claim  to  have  been  false, 
I      md  to  have  been  made  with  the  intention  of  being  acted  upon,  and 
i      I  have  found  that  it  was  acted  upon  by  those  persons  who  have 
obtained  relief.     As  to  the  question  of  law  as  to  what  the  form  of 
j      relief  should  be,  I  think  that  on  the  authority  of  the  two  cases  cited  I 
I      ean  give  relief  in  the  particular  form  in  which  I  propose  to  give  it. 
I      I  have  some  doubt  whether  rescission  in  the  proper  sense  of  the  term 
I      eould  be  given  here — that  is,  rescission  of  the  contract — because  it 
would  be  affecting  a  number  of  other  persons.      But  I  can  see 
nothing  to  prevent  me  making    an    order  which  will  put  the 
successful  plaintiffs  and  the  two  guilty  defendants  in  the  same 
position  as  far  as  possible  as  they  were  in  at  the  time  the  contract 
WIS  entered  into.    It  seems  to  me  only  another  way  of  assessing 
the  damages,  and  a  more  certain  and  sure  way.      It  is  putting  the 
parties  in  precisely  the  same  position,  and  yet  not  affecting  anybody 
I     by  reason  of  the  damages  being  estimated  too  high  or  too  low, 
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1880  or  affecting  them  in  a  different  way  to  what  it  would  if  they  were 

Ballanttks  the  only  two  persons  to  the  contract.  If  there  were  only  two 
Raphisl  persons  to  be  considered  there  can  be  no  doubt  that  the  contract 
should  be  rescinded  and  the  money  returned.  The  mere  fact  that 
the  defendants  had  lost  a  market  is  not  a  circumstance  which  the 
Court  should  regard  in  placing  the  parties  in  the  position  they  were 
in  before  the  trouble  arose.  The  rule  is  that  where  the  subject 
matter  of  the  contract  could  not  be  had  back  in  the  same  form  the 
contract  will  not  be  rescinded.  If  any  of  the  property — if  a  foot 
of  the  property — ^had  been  sold,  it  might  haye  been  different.  I 
might  have  been  called  upon  to  assess  the  damages,  and  could  not  do 
what  I  have  been  doing.  But  as  none  of  it  has  been  sold,  I  think 
I  may  give  the  relief  in  the  form  in  which  I  have  ordered  it. 

With  regard  to  the  question  of  law  raised  as  to  whether  or 
not  there  can  be  any  relief  given,  it  is  suggested  by  the  defendant 
that  this  is  an  illegal  association,  and  consequently  no  relief 
can  be  given  against  the  defendants.  It  seems  to  me  that  in 
order  that  that  may  be  properly  argued,  should  the  question 
arise  hereafter,  I  ought  to  express  my  finding  upon  the  facts. 
I  find  as  a  fact  that  the  invitation  to  join  this  syndicate  was  made 
to  persons  who  sent  in  their  names  in  pursuance  thereof,  and  that 
the  persons  who  invited  and  the  persons  so  joining  the  syndicate 
did  not  intend  to  carry  out  the  proposed  disposal  of  the  land  in 
any  way  contrary  to  the  law.  They  meant,  as  soon  as  they  got 
possession  of  the  property,  to  make  an  arrangement  which  would 
enable  them  to  dispose  of  it  in  a  perfectly  legal  way,  and  that  they 
meant  their  solicitor  to  draw  up  such  a  trust  deed,  as  in  Smith 
y.  Anderson  (p),  as  would  enable  trustees  to  legally  dispose  of  ihe 
property ;  that  they  did  not  intend  to  sell  the  property  by  them- 
selves or  their  agents,  but  that  it  should  be  done  in  accordance 
with  the  law.  I  am  led  to  that  conclusion  by  these  facts.  I  am 
to  gather  a  person's  intention  at  any  time  by  what  he  does  before 
and  after  that  time.  Looking  at  the  matter  in  that  way,  I  arriye 
at  the  conclusion  that  it  was  the  intention  of  the  parties  that  their 
solicitor  should  draw  a  proper  trust  deed.  At  the  very  first 
meeting,  without  any  suggestion  of  disposing  of  the  property, 
they  say  practically,  let  our  solicitor  prepare  a  trust  deed,   and 

(p)  16  Cb.  D.  247. 
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to  prepare  it  in  a  thoroughly  legal 
elf,  I  think,  meant  to  draw  a  trust 
decision  in  Smith  v.  Anderson.  In 
objection  has  not  been  substantiated, 
lat,  as  far  as  I  can  make  out  from  the 
Q  association  for  the  purpose  of 
biat,  even  assuming  the  position  the 
be  correct,  there  is  no  carrying  on 
t  by  the*  Companies  Statute,  and  I 
stices  in  that  case,  there  is  not  such 
ed  being  done  by  the  syndicate  as 
business.  The  case  I  refer  to  is 
ase  has  had  some  little  doubt  cast 
it  has  been  followed  by  still  later 
to  be   the  law  of  England  at  the 


1889 
Baxlanttkb 

V, 

Rafhabl. 
Sodffes,  J, 


thin  the  mischief  guarded  against  by 
the  objection. 

biflfs  costs  who  have  succeeded,  except 
e  costs.  I  do  not  think  any  mercy 
¥ho  has  endeavoured  to  mislead  the 
1  the  defendants  are  in  pari  delicto, 
lowed.  I  know  there  will  be  some 
le  costs  are,  and  it  seems  to  me  the 
master  can  deal  with  them  is  to  take  • 
nber  of  plaintiflfs.  The  relief  I  have 
defendants,  Baphael  and  Mitchell. 
I  give  no  relief,  and  no  costs  either 
regard  to  the  plaintiffs  who  have  not 
11,  I  shall  give  judgment  against  them 
They  have  not  prolonged  the  investi- 
Eiy.  As  to  the  plaintiffs  who  appeared 
k.  I  should  give  any  costs  either  way. 
ledies,  but  they  are  in  rather  a  more 
respects  than  the  defendants  Baphael 

and  Mitchell. 

The  order  in  Byan's  case  will  be  that  the  defendants  Raphael 

and  Mitchell  pay  to  him  the  amount  he  has  paid  to  Sutherland  or 
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Abraham  or  Baphael — that  Baphael  and  Mitchell  indemnify  him 
against  any  claims  made  against  him  under  the  contract  or  deed 
— that  upon  getting  such  money  and  indemnity,  he  assign  to 
Baphael  and  Mitchell  all  his  interest  under  the  contract,  and  that 
he  undertake,  when  called  upon,  to  execute  any  deed  that  may  he 
necessary  to  convey  such  interest :  in  fact,  following  the  form  in 
Seton  on  Decrees  (4th  ed.),  Vol.  11.,  1194. 


Solicitor  for  plaintiffs  :  Lazarus. 
Solicitor  for  defendants :  Raphael, 


A.  J.  A. 


[The  form  of  relief  given  was  also  adopted  in  the  similar  cases 
of  Macvean  v.  Woolcott,  by  A'Beckett,  J.,  on  30th  September  1889, 
and  Long  v.  Pfaff,  by  Hodges,  J.,  on  8th  October  18.89.— Ed.] 
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TILLEY  V.   HUMPHRIES. 

Frctctice — Pleading — Married  woman  suing — Conditione  of  sale — Frodu^iw  of 
certificate  of  title — Time  for  requisition — Time  of  the  essence  of  the  eontraet— 
Waiver  of  requisitions — Acceptance  of  title — Forfeiture  of  deposit— Rescission 
of  contract. 

Quaere,  whether,  ia  an  action  hj  a  married  woman  to  enforce  a  contract  for  the 
sale  of  land,  it  is  .necessary  to  allege  in  the  statement  of  claim  that  at  the  time  of 
entering  into  the  contract  she  owned  separate  property. 

A  contract  for  the  sale  of  land  contained  conditions  requiring  the  parchaser  to 
pay  a  deposit  of  251.,  and  the  balance  of  the  purchase-money  in  fborteen  dsys,  when 
the  purchase  should  be  completed  and  the  vendor  would  sign  a  proper  transfer,  sad 
on  default  of  the  purchaser's  completing  within  that  time  the  vendor  might  recdnd 
without  notice  and  forfeit  the  deposit.  It  also  contained  a  condition  providing  tbst 
the  certificate  of  title  to  the  property  should  be  produced  to  the  purchaser  or  ber 
solicitor  on  application  in  that  behalf  to  the  vendor  or  hb  solicitors,  and  the  pordiaser 
should  within  ten  days  of  the  date  of  the  contract  deliver  a  statement  in  writing  of 
all  objections  to  or  requisitions  on  title,  and  in  that  respect  time  was  of  the  essence  of 
the  contract.  All  objections  and  requisitions  not  included  in  such  statement  to  be 
delivered  within  the  time  aforesaid  should  be  deemed  absolutely  waived,  and  the 
purchaser  should  be  considered  as  having  accepted  the  title. 

Seld,  that  if  the  vendor's  title  was  not  produced  on  application  by  the  porchaser 
within  the  ten  days,  the  purchaser  could  not  be  deemed  to  have  accepted  the  title, 
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it  to  requisition  because  be  bad  not  delivered  a 
tbe  ten  days,  even  tbougb  time  was  in  tbat 

to  pay  tbe  balance  of  tbe  purcbase- money  before 
and  tbat  bis  non-payment  witbin  tbe  fourteen 
for  and  not  produced,  did  not  give  tbe  vendor  a 
d  tbe  contract. 
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nuance  of  a  contract  for  the  sale  of 
images. 

dated  10th  July  1888,  the  plaintiflF, 
3  Tilley,  purchased  from  the  defendant, 
land  at  Camberwell  for  142Z.  By  the 
o  the  contract,  the  purchaser  was  to 
balance  of  the  purchase-money  within 
f  the  contract. 

ded  as  follows:  "3.  Upon  or  at  any 
hole  amount  of  the  purchase-money, 
per  transfer  of  the  property  to  the 
►e  prepared  by  and  at  the  expense  of 
Laser  is  also  to  pay  the  vendor's  costs 
kl  to  the  perusing,  approving,  copying, 
execution  of  such  transfer.*' 
le  was  as  follows  :  "  The  certificate  of 
ill  be  produced  to  and  a  copy  thereof 
3er  or  her  solicitor  on  application  in 
r  his  solicitors,  Davies  &  Campbell, 
purchaser  shall  within  ten  days  from 
endor  or  his  solicitor  a  statement  in 
equisitions  (if  any)  to  or  on  the  title, 
taring  on  the  particulars  or  conditions, 
be  the  essence  of  the  contract.    All 

not  included  in  such  statement 
)  time  aforesaid,  shall  be  deemed 
rchaser,  and  the  purchaser  shall  be 
)ed  the  title,  and  it  shall  be  lawful 
sums  of  money  paid  and  acceptances 
account  of  the  purchase-money  with- 
n  or  other  proceeding  for  recovery  of 
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1889  By  the  sixth  condition,  it  was  provided  that :  '^  6.  In  case  the 

TiLLiT  porchaser  shall  within  the  time  aforesaid  make  any  objection  to  or 
requisition  on  the  title  or  otherwise  which  the  vendor  shall  be 
unable  or  unwilling  to  remove  or  comply  with,  and  such  objection 
or  requisition  shall  be  insisted  on,  it  shall  be  lawful  for  the  vendor 
or  his  solicitor  (whether  they  shall  have  attempted  to  remove  such 
objection,  or  to  comply  with  such  requisition  or  not,  and 
notwithstanding  any  negotiation  or  litigation  in  respect  of  the 
same)  at  any  time  by  notice  in  writing  to  annul  the  same,  and 
within  one  week  after  giving  such  notice  to  repay  to  the  pur- 
chaser the  amount  of  her  purchase-money,  or  so  much  thereof 
as  shall  have  been  paid,  and  return  to  her  all  unpaid  acceptances 
in  full  satisfaction  of  all  claims  and  demands  whatsoeyer  by 
the  purchaser." 

The  plaintiff  paid  her  deposit,  and  within  ten  days  of  the  date 
of  the  contract  applied  to  Messrs.  Davies  &  Campbell  for  pro- 
duction of  the  certificate  of  title  under  condition  5,  but  they  were 
unable  to  produce  it.  After  the  expiration  of  the  ten  days  she  also 
applied  to  such  solicitors  and  to  the  defendant  for  production  of 
such  certificate,  but  it  was  not  produced.  No  requisitions  or 
objections  on  title  were  made  or  delivered  within  ten  days  from  the 
date  of  the  sale,  and  the  balance  of  the  purchase-money  was  not 
paid  within  fourteen  days  from  the  diite  of  the  contract,  or  at  any 
time.  The  defendant  therefore  claimed  that  the  plaintiff  had 
waived  her  right  to  make  requisitions  on  title,  and  must  be  taken 
as  having  accepted  the  title  under  condition  6,  and  that  as  she  had 
not  completed  the  contract  at  the  time  provided,  there  was  a  breach 
of  the  conditions,  and  the  defendant  was  at  liberty  and  had 
rescinded  under  the  6th  condition,  no  notice  of  rescission  being 
necessary  under  that  condition.  He  also  alleged  that,  believing  the 
plaintiff  had  accepted  his  rescission  of  the  contract,  and  had 
abandoned  any  intention  or  desire  of  performing  the  same,  he  had 
with  the  plaintiff's  knowledge,  and  without  any  objection  on  her 
part,  expended  various  sums  in  building  upon  and  improving  the 
land,  and  he  submitted  that  under  such  circumstances  the  plaintiff 
could  not  now  enforce  the  contract  against  him.  He  further,  by 
his  defence,  objected  that  the  plaintiff  was  described  in  the  writ, 
and  was  at  the  date  of  the  contract,  a  married  woman,  and  that  the 
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not  allege  that  the  contract  was  entered 
ten  she  had  separate  property. 

)  for  the  plaintiff. 

ifendant,  took  a  preliminary  objection — ^It 
the  writ  that  the  plaintiff  is  a  married 
»t  allege  that  she  has  any  separate  estate, 
question,  and  the  plaintiff  therefore  had  an 
y.  As  she  does  not  allege  that  she  has  any 
ot  now  give  any  evidence  that  she  has,  .for 
be  stated  in  the  pleadings.  If  she  had 
jparate  estate,  we  could  have  interrogated 
aitted  that  on  the  pleadings  as  they  stand 
eed. 
it  necessary  that  she  should  have  separate 

She  cannot  contract  unless  she  has  separate 
nk  V.  Kerr  (V.L.R.),  the  plaintiff  could  not 
t  had  not  alleged  that  the  defendant  was  a 

IS ;  there  was  an  English  decision,  which 

•] 

pham  (a)  shows  it  is  not  necessary  to  allege 

tter  of  proof.] 

i  that  an  allegation  that  she  has  property  is 

,  r.  4,  says  that  every  material  fact  must 

igs. 

lere  is  no  doubt  about  the  general  principle 

IS  are  necessary;    but  here  you  have  got 

hers.] 

Oman  can  sue  and  be  sued  without  having 
I  No.  828,  sec.  4,  sub-sec.  (2) ;  Jacob  v. 
is  submitted  that  it  is  not  a  matter  of 
f  proof;  and  I  have  a  certificate  of  title  to 
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1889  land  in  the  plaintiff's  name  in  Court,  which  I  produce^  so  that  the 

TixLBT        defendant  cannot  be  damnified  in  any  way. 
Uuxraaixs.  [a'Beckbtt,  J.     So  far  as  the  merits  go  it  is  the  driest  legal 

defence.     I  am  prepared  to  give  you  leave  to  amend,  and  I  will  not 
give  any  costs ;  but  I  must  put  you  to  your  election  to  ask  for  the 
amendment  or  ask  me  to  deal  with  the  question.] 
Then  I  ask  leave  to  amend. 

a' Beckett,  J.  Very  well.  The  reason  why  I  am  not  disposed 
to  give  costs  is  because  it  appears  from  the  nature  of  the  action 
that  the  defendant  has  got  money  in  his  hands  which  he  got  from 
the  plaintiff.  I  think  it  is  a  doubtful  point.  I  should  say  it 
appeared  from  the  facts  admitted  on  both  sides  that  the  defendant 
had  so  dealt  with  this  plaintiff  that  he  treated  her  as  a  person 
having  separate  property.  He  has  taken  her  money — ^has  entered 
into  a  contract  with  her.  It  is  a  point  of  very  fine  law,  and  if  I 
were  called  upon  to  decide  it  I  would  go  on  with  the  action.  Bat 
as  Mr.  Topp,  as  a  matter  of  precaution,  thinks  fit  to  amend,  I  will 
allow  him  to  do  so. 


The  statement  of  claim  was  then  amended  by  adding  a  para- 
graph that  the  plaintiff  was  a  married  woman,  and  had  at  the  time 
of  entering  into  the  contract,  and  now  had,  separate  estate;  and 
the  defence  was  also  amended  by  striking  out  the  objection  and 
denying  the  new  paragraph. 

Neighbour  and  Topp  for  the  plaintiff. 

Weigall  for  the  defendant — The  defendant  had  no  reason  what- 
ever to  suppose  that  the  plaintiff  intended  to  go  on  with  the 
contract.  The  balance  of  the  purchase-money  was  to  be  paid  within 
fourteen  days ;  and,  when  it  was  not,  the  vendor  was  under  the 
condition  entitled  to  rescind  the  contract  without  any  notice  what- 
ever. If  he  formed  his  own  intention  to  rescind  that  is  sufiScient. 
By  the  conditions  requisitions  are  to  be  sent  in  within  ten  days 
from  the  day  of  sale,  and  if  not  are  to  be  deemed  to  be  abandoned. 
No  requisitions  were  made  within  the  ten  days. 
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[a.*Begeett,  J.  If  he  says  by  the  conditions  you  are  to  go  to 
Messrs.  Davies  and  Campbell  to  inspect  title  do  yon  mean  to  say 
he  would  have  to  send  in  requisitions  though  no  title  was  produced 
and  he  had  nothing  to  requisition  on?  Is  there  no  reciprocal 
obligation?  He  has  to  pay  his  money — is  he  not  to  get  a 
trsnsfer  ?  The  certificate  is  to  be  produced  within  ten  days,  and 
the  time  for  making  requisitions  did  not  run  till  the  certificate  of 
title  to  the  property  was  produced.  Your  proposition  that  the 
requisitions  are  waived  if  not  sent  in  within  ten  days  from  the  day 
of  sale,  when  the  certificate  of  title'  is  not  produced,  is  simply 
astounding.] 

The  production  of  a  certificate  of  title  in  another  person's  name 
and  a  number  of  contracts  of  sale  was  sufficient.  It  was  not  neces- 
sary under  the  contract  to  produce  a  certificate  of  title  in  the 
Tendor*s  name.  The  money  is  to  be  paid  when  the  time  arrives  at 
which  the  final  payment  is  to  be  made,  and  that  quite  irrespective 
of  whether  the  title  is  good  or  not,  or  whether  the  title  has 
been  accepted  or  not,  or  whether  or  not  he  has  made  requi- 
sitions which  have  not  yet  been  answered;  and  then  if  the 
title  turns  out  to  be  bad  the  purchaser  will  get  his  money  back. 
He  could  also  when  the  fourteen  days  arrived,  and  he  found  that 
the  title  was  a  complicated  one,  throw  the  contract  up.  The 
condition  forces  the  purchaser  to  take  up  a  definite  position  one 
way  or  the  other ;  as  soon  as  the  purchaser  did  not  pay  within  the 
time  fixed  by  the  condition  the  vendor  had  a  right  to  rescind : 
Perry  v.  Sherlock  (c). 

[a  Beckett,  J.  I  think  he  had  no  right  to  rescind.  The 
purchaser  must  have  broken  his  obligations  to  the  vendor  before 
the  vendor  could  rescind,  and  the  purchaser  had  not  broken  any 
obligation  to  the  vendor.  One  obligation  was  to  send  in  requisi- 
tions within  a  certain  time,  but  that  did  not  arise  till  the  title  was 
produced,  and  the  title  was  not  produced.  Then  the  condition  said 
that  the  money  was  to  be  paid  within  fourteen  days,  but  that  did 
not  arise  till  the  vendor  was  in  a  position  to  transfer,  and  he  was 
not  in  a  position  to  transfer.  I  have  listened  to  your  argxmient 
that  this  is  an  absolute  undertaking,  quite  irrespective  of  the  vendor 
making  any  title,  and  that  though  there  be  no  title  in  the  vendor 

(e)  14  V.L.R  4,92. 
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1889  if  he  wants  to  keep  on  the  contract  he  mnst  pay,  and  I  do  not 

TiLLET        agree  with  it.] 
HuMPHMKB.  ^^^  purchaser  did  not  pay  within  fourteen  days,  and  the  vendor, 

it  is  submitted,  had  at  once  a  right  to  rescind  without  notice.  The 
readiness  of  the  vendor  to  give  a  transfer  when  the  purchaser  has 
to  pay  his  money  is  not  a  condition  precedent  to  the  money  being 
paid  {d). 

Neighbour,  in  reply,  was  not  called  upon. 

Ma^  17  a'Beokett,  J.    I  have  not  thought  it  necessary  to  call  on 

Mr.  Neighbour,  because  the  position  I  took  &om  the  outset  has 
not  been  affected  by  the  argument  addressed  to  me.  The  facts  of 
the  case  are  that  a  lady  has  a  piece  of  land  in  a  particular  position 
which  appears  to  have  been  made  a  present  to  her.  A  piece  of 
land,  by  its  position  and  shape  very  desirable  for  her  to  acquire,  is 
in  the  market  for  sale,  and  her  husband  goes  to  negotiate  the 
purchase  of  that  land  for  her.  She  was  no  doubt  a  mere  passive 
recipient  of  what  he  should  choose  to  give  her,  but  she  was  not  the 
negotiating  person.  It  was  from  its  nature  a  transaction  in  which 
her  husband  would  intervene,  and  she  would  not.  The  contract  is 
concluded  through  the  agent  of  the  vendor,  Mr.  Humphries,  and 
contains  a  condition,  very  usual,  that  on  default  of  the  purchaser  the 
vendor  may  rescind  without  notice  and  forfeit  the  deposit.  It  is  a 
clause  as  to  forfeiture.  The  contract  also  contains  a  provision  that 
the  vendor's  solicitor  shall  produce  the  vendor's  title,  and  within 
ten  days  the  purchaser  shall  make  requisitions,  and  in  that  respect 
time  is  of  the  essence  of  the  contract.  It  also  contains  a  condition 
that  within  fourteen  days  the  purchaser  is  to  pay  his  money,  and 
another  that  at  the  time  of  payment  of  the  purchase-money  at  the 
expiration  of  the  fourteen  days,  or  at  any  time  after,  he  shall  be 
entitled  to  his  transfer.  I  think  any  Court  and  any  person  of  ordi- 
nary fairness  would  say  that  that  implies  obligations  on  the  part  of 
the  vendor.  The  purchaser  is  not  to  make  requisitions  till  he  sees 
what  to  make  requisitions  upon,  or  to  pay  his  purchase-money  till 
the  vendor  is  able  to  give  him  a  transfer.  The  defendant  does  not 
take  the  slightest  trouble  to  put  himself  in  a  position  to  get  his 

((0  1  Wins.  Sannden  651. 
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title  produced.  All  he  looks  for  is  that  he  should  get  what  he  is 
entitled  to  himself,  and  because  within  fourteen  days  the  balance  of 
the  purchase-money  does  not  come  into  his  hands  he  chooses  to 
Bay :  "  I  will  forfeit ;  I  will  pocket  this  deposit  under  a  clause  of 
the  contract"  He  is  handling  a  veiy  dangerous  instrument.  He 
thinks  it  gives  him  an  advantage,  but  in  my  view  it  does  not.  He 
thinks  he  forfeited,  though  under  the  conditions  of  the  contract  he 
had  no  right,  because  what  went  on  during  that  fourteen  days  ? 
Mr.  Tilley,  as  agent  for  Mrs.  Tilley,  went  to  Messrs.  Davies  and 
Campbell,  the  solicitors  mentioned  in  the  contract,  under  which  the 
defendant  attempts  to  forfeit,  to  see  the  title,  and  is  told  by  them 
it  cannot  be  shown — that  they  are  not  in  a  position  in  which  a  title 
in  this  defendant  could  be  made  out.  There  is  another  thing — 
that  defendant  knew  perfectly  well  he  could  not  be  in  a  position  to 
make  title  till  he  had  paid  the  person  from  whom  he  had  bought. 
He  may  have  been  honest  enough,  but  he  was  most  foolish  in  think- 
ing that  he  could  snatch  the  benefit  of  this  clause  of  forfeiture.  He 
shonldhave  seen  it  was  most  unfair.  He  does  not  do  anything, 
and  because  he  does  not  get  the  purchase-money  he  proceeds  to 
pocket  the  252.  and  keep  the  land.  In  my  opinion  he  is  entirely 
wrong.  Not  only  did  Mr.  Tilley  press  for  a  title  during  the  interval 
—the  evidence  shows  that  he  did  not  content  himself  with  one 
Tisit— but  he  showed  an  anxiety  to  bring  the  matter  to  a  close.  Then 
on  the  27th  August  the  defendant,  thinking  he  can  forfeit  the 
deposit  and  treat  the  land  as  his  own,  without  any  communication 
whatever  to  the  person  who  bought  from  him — standing  on  what  he 
supposed  to  be  his  strict  legal  rights — began  to  put  up,  and  was 
patting  up  for  two  months,  a  building — which  was  for  him  a 
substantial  building — which  could  not  be  removed  without  loss. 
Undoubtedly,  Mrs.  Tilley  saw  this  on  the  27th  August,  and  she 
seems  to  have  seen  it  going  on  from  day  to  day  and  seems  to  have 
said  nothing ;  and  if  I  thought  her  motive  in  that  was  to  encourage 
the  building  of  something  she  was  afterwards  to  take,  and  encour- 
aging a  man  in  an  error,  I  should  have  acted  differently  as  to  costs; 
but  the  person  acting  in  the  matter  is  her  husband,  who  goes  to 
Anmdel,  a  clerk  of  the  persons  mentioned  as  the  vendor's  solicitors, 
&Bd  calls  his  attention  to  this  fact,  and,  as  the  building  goes  on, 
again  calls  his  attention  to  it.     The  defendant  did  not  properly 


1889 

TiLLBT 

Humphries. 
A*  Beckett,  J. 


Digitized  by 


Google 


A'BtcteH,  J, 


566  SUPREME  COURT :  VICTORIA.  [V.  L.  R. 

1889  appreciate  the  effect  of  the  document  he  had  signed.    That  was  not 

TiLLiT  Mrs.  Tilley's  fault,  and  from  her  calling  attention  to  this  in  the 
HrMFHBm.  9^*^^''  she  might  reasonably  think  sufficient,  I  acquit  her  of  any 
intention  of  lying  by  intending  to  come  down  on  this  house.  Efforts 
were  made  before,  but  there  was  no  distinct  communication  with 
Mr.  Humphries  till  October.  If  Arundel  did  not  communicate 
with  the  defendant  it  is  very  much  to  be  regretted.  As  between 
Arundel  and  the  defendant  I  do  not  know  what  happened,  but  if 
he  did  not  inform  the  defendant  it  was  a  lamentable  thing,  and 
Mr.  Humphries  might  have  some  right  to  complain  if  he  was  acting 
on  his  behalf,  but  Mrs.  Tilley  was  not  to  blame.  The  defendant 
went  on  building  till  October,  and  so  far  as  the  eyidence  shows  he 
was  not  himself  acquainted  with  the  fact  that  they  were  pressing 
for  the  land  till  October,  when  the  money  was  tendered.  I  do  not 
think  there  was  sufficient  delay  in  this  case  for  refusing  to  enforce 
the  rights  of  the  plaintiff  or  to  afford  an  answer  to  this  action.  An 
offer  has  been  made  by  the  plaintiff  with  reference  to  the  building, 
which  is  only  fair.  I  think  the  plaintiff  is  entitled  to  judgment 
with  costs,  and  I  should  make  part  of  the  judgment  that  the  defen- 
dant should  have  one  month  to  do  what  he  likes  with  the  building 
on  the  land,  the  plaintiff  not  to  take  possession  within  that  time. 

Solicitors  for  plaintiff:  Grant  d  Son. 

Solicitors  for  defendant :  Crisp,  Lewis  d  Hedderwick. 

A.  J.  A. 
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ntment  of  new  tnutees — Absence  . 

/  appointment.  Hodget,  J. 

Uatute  of  Trusts  1864  "  (No.  234) 
lent  under  the  document  creating 
ngland. 


lists  1864  "  (No.  234)  by 
it  of  two  new  trustees  of 
lasedy  on  the  ground  that 
^ticable  to  appoint  them 

ppointed  Samuel  Atkinson 
s  nephew  John  Orlebar, 
after  bequeathing  yarious 
mth  the  payment  of  his 
ebts,  he  gave  and  devised 
estate  unto  and  to  the  use 
of  them  upon  the  trusts 
lal  property  at  Nunawading 
iotte  Clement  for  life,  and 
ren  as  she  might  appoint, 
bildren  equally  as  tenants 
ithout  leaving  children  to 
kdeline  Orlebar,  to  and  for 
fter  described  of  and  con- 

And  as  to  the  rest  and 
pon  trust  as  to  one  moiety 
ar,  for  life,  and  after  her 

declared  as  to  his  Nuna- 
loiety  upon  trust  for  his 
r  life,  and  after  her  death 
appoint,  and  in  default  of 
3  tenants  in  common,  or 

Maria  Charlotte  Clement 
ibefore  declared  as  to  his 
ed   "  that  if  any  person 
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1880  hereby  named  a  trustee  of  my  will  be  dead  at  the  time  of  this  my 

Se  will  coming  into  operation,  or  should  thereafter  die  or  go  to  reside 

or  be  resident  out  of  or  absent  for  more  than  one  year  from  the 
gbrfygf ,  J.  gai^  colony  of  Victoria,  or  suffer  his  estate  and  effects  to  become 
vested  in  assignee  or  assignees  for  the  administration  of  estates  in 
insolvency,  or  make  any  assignment  for  the  benefit  of  creditors,  or 
disclaim,  neglect,  refuse  or  be  incapable  to  perform,  or  desire  to 
retire  from  the  office,  it  shall  be  lawful  for^the  disclaiming  or 
retiring  trustee  or  trustees  being  competent  and  willing  to  exercise 
their  powers  jointly  with  the  continuing  trustee  or  trustees  (if  any), 
or  if  no  trustee  disclaim  or  retire,  and  be  competent  and  willing  to 
exercise  their  power  for  the  other  trustees  or  trustee  being  com- 
petent, or  in  case  of  the  death  of  an  only  trustee  for  such  trustee  by 
him  or  his  will  or  in  default  thereof,  and  if  there  be  no  such  trustee 
for  the  acting  executors  or  administrators  of  the  last  surviving  or 
continuing  trustee  (but  not  without  the  consent  in  writing  of  the 
said  Maria  Charlotte  Clement  and  Eliza  Madeline  Orlebar  or  the 
survivor  of  them),  if  living  and  competent,  and  not  residing  out 
of  the  said  colony,  or  if  there  be  no  such  person  for  any  acting 
executor  or  administrator,  to  appoint  by  writing  attested  by  one 
witness  a  trustee  in  room  of  such  persons."  And  he  also  declared 
that  the  powers  and  declarations  thereby  vested  in  his  said  trustees 
should  be  exercisable  by  the  trustees  or  trustee  for  the  time  being 
of  his  will. 

The  testator  left  him  surviving  his  daughters  Maria  Charlotte 
Clement  and  Eliza  Madeline  Orlebar,  both  of  whom  were  still 
living.  Maria  Charlotte  Clement  was  the  wife  of  Samuel  Atkinson 
Clement,  and  there  were  three  children  living  of  the  marriage,  two 
of  age.  On  the  6th  July  1866  probate  of  his  will  was  granted  to 
Clement,  the  petitioner,^  and  John  Orlebar.  Clement  died  on  the 
8th  August  1869,  and  John  Orlebar  had  been  residing  for  the  last 
sixteen  years  in  England.  On  the  12th  September  1870,  the 
petitioner  and  John  Orlebar  appointed  Henry  Pares  Yenables 
a  trustee  of  the  will  in  the  place  of  Clement  deceased.  Venables 
was  now  desirous  of  retiring  from  the  trusts  of  the  will,  and  it  was 
desired  that  a  new  trustee  should  be  appointed  in  his  place,  and 
also  a  new  trustee  in  the  place  of  John  Orlebar,  who  still  remained 
out  of  the  jurisdiction.      It  was  desired  that  Edward  Carlile, 
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bftrrister-at-law,  and  Arthur  Bedford  Samael  Clement,  a  son  of  1889 

Maria  Charlotte  Clement,  should  be  appointed  such  new  trustees.  Be 

Eliza  Madeline  Orlebar  was  now,  and  had  been  for  upwards  of  mb^b. 

fifteen  years,  residing  in  EnglancJ.     The  consent  of  Maria  Charlotte  ^o^ff^>  J- 
Clement  to  the  application  had  been  obtained,  but   not   that   of 
Eliza  Madeline  Orlebar. 

Neighbour  in  support  of  the  petition. 

[Hodges,  J.  How  is  it  **  inexpedient,  difficult,  or  imprac- 
ticable" to  appoint  new  trustees  without  the  assistance  of  the 
Court  because  one  of  the  cestuia  que  trustent  happens  to  be  in 
England?] 

It  is  sufficient  if  it  is  difficult  to  do  so. 

[Hodges,  J.  The  power  to  appoint  new  trustees  given  by  the 
will  appears  to  be  given  to  existing  trustees  or  acting  trustees  or 
the  survivors,  together  with  the  consent  in  writing  of  these  two 
persons.  Unless  there  is  some  immediate  need  for  dealing  with 
the  trust  properties,  the  consent  of  Eliza  Madeline  Orlebar,  which 
has  not  been  obtained,  can  be  obtained,  and  you  can  then  appoint 
new  trustees  without  the  consent  of  the  Court.] 

It  is  by  no  means  clear  upon  the  construction  of  the  clause  in 
the  will  that  the  case  of  a  trustee  residing  out  of  the  jurisdiction 
of  the  Court  is  provided  for.  It  bas  been  decided  that  the  power 
given  by  sec.  73  of  the  Act  does  not  apply  to  the  case  of  a  trustee 
oat  of  the  jurisdiction. 

[Hodges,  J.  The  language  here  differs  from  the  language  of 
sec.  73.  That  section  makes  no  provision  for  a  person  not  acting. 
Bat  the  clause  of  this  will  applies  to  the  case  of  a  trustee  being 
absent,  and  of  his  neglect  to  act,  in  either  of  which  cases  the 
appointment  may  be  made.  Under  the  clause  of  this  will  there  is 
power  to  appoint  trustees  under  certain  circumstances,  and  it  seems 
to  me  that  this  is  one  of  them.] 

The  refusing  or  neglecting  trustees  must  under  this  clause 
he  competent  and  willing  to  exercise  this  power  before  they  can 
do  so. 

[Hodges,  J.      Can   I  appoint  a  new  trustee  under  sec.  34 
merely  because  there  is  a  difficulty  of  construction  of  a  po.wer  of 
appointment  given  by  the  document  creating  the  trust  ?] 
V.L.K-,  Vol.  XV.  2P 
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1889  Yes ;  that  is  one  of  the  cases  which  the  section  regards :  Shd- 

^  ford's  Real  Property  Statutes  (8th  ed.)i  667 ;  residence  abroad  is 

OsLBBAB.  another  case:  Re  Bignold's  Settlement  Trusts  (a). 


Hodges,  J. 


Hoboes,  J.  In  this  case  application  was  made  for  the  appoint- 
ment of  certain  trustees  in  lieu  of  one  out  of  the  colony,  and 
another  nnwilling  to  act.  The  circumstances  undoubtedly  make  it 
necessary  that  new  trustees  should  be  appointed,  and  I  find  that  in 
the  case  of  Re  Humphrey's  Estate  (b),  where  the  persons  who  had 
power  of  appointing  new  trustees  were  absent  in  India,  it  was  held 
sufficient  reason  for  justifying  the  Court  in  making  the  appointment. 
In  this  case  the  appointment  could  not  be  made  under  the  terms 
of  the  will  without  reference  to  England,  and  consequently,  in  my 
opinion,  the  order  asked  for  might  be  granted,  as  in  this  case  they 
are  further  away  than  in  the  case  cited.  I  shall  therefore  make 
the  order  asked  for  in  the  petition. 

Solicitors :  WiHan,  Son  <t  Colles. 

A.  J.  A. 


1889  In  the  Will  op  DANIEL  SWEENEY,  Dbcbasbd. 
June  6. 
Practice  probate — Act  No.  842,  ss.  5  and  6 — Appointment  of  company  in  place  of 

Hodge4t  J.  executor — Coneent  of  Court — Estate  partly  administered  by  executor —Fam^ 

accounts. 

The  Court  will  not  give  its  consent,  under  sees.  5  and  6  of  the  Act  No  M2,  to 
the  appointment  of  the  Trustees,  Executors  and  Agency  Company  Limited,  to  per- 
form and  discharge  the  acts  and  duties  of  an  executor  in  place  of  an  executor  who 
has  administered  a  large  portion  of  the  estate  of  the  testator  until  such  execator't 
accounts  have  heen  passed  hefore  the  Master. 

Motion  under  sees.  5  and  6  of  the  Act  No.  842  for  the  consent 
of  the  Court  to  the  appointment  of  the  Trustees,  Executors  and 
Agency  Company  Limited  in  place  of  John  Noble  Wilson,  the 
executor  of  the  will  of  Daniel  Sweeney,  deceased. 

Probate  of  the  will  had  been  granted  to  Wilson,  who  had  partly 
administered  the  estate,  and  had  filed  his  three  months'  and  fifteen 
months*  acoounts,  but  had  not  passed  his  accounts  before  the 
Master* 

(a)  L.R.  7  Ch.  228.  (ft)  1  Jur.  (N.S.)  921. 
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Neighbour  for  the  motion — ^In  this  case  the  ordinary  accounts  1^9 

have  been  filed,  bat  the  accounts  have  not  been  passed,  and  in  in  re 

Re  Izatt  (a)  Webb,  J.,  refused  to  grant  such  an  application  until       .    

the  accounts  had  been  passed.     There,  however,  the  administratrix      Sodges,  J. 
does  not  appear  to  have  filed  the  ordinary  accounts.     The  Act 
makes  no  condition  that  the  executor's  accounts  should  be  first 
passed. 

Cur.  adv.  vult. 

HoDGBS,  J.  An  application  was  made  for  the  appointment  of 
the  Trustees  Company  in  place  of  a  certain  executor  who  wished  to 
be  discharged.  Probate  had  been  granted  some  years  back,  and  a 
great  many  dealings  in  the  estate  had  taken  place,  and  counsel  very 
properly  referred  me  to  the  case  of  Re  Izatt,  in  which  Mr.  Justice 
Webb  refused  to  make  such  an  order  until  the  executors  had  passed 
their  accounts,  though  the  section  of  the  Act  under  which  the 
application  is  made  does  not  impose  that  as  a  condition  precedent. 
It  appears  to  me  that  in  applicatioAs  of  this  nature,  where  there 
haye  been  many  dealings  with  the  estate,  it  is  a  matter  of  import- 
ance that  there  should  be  a  clearly  marked  line  drawn,  showing 
where  the  acts  of  one  set  of  persons  commence  and  those  of  the 
other  set  end,  and  that  there  should  be  some  proceedings  by  which 
all  documents  are,  so  to  speak,  authoritatively  dealt  with  and 
placed  80  as  to  be  obtainable  by  the  new  executors ;  and  that  being 
so  I  ought  to  follow  the  practice  .there  suggested  and  refuse  the 
application  until  such  time  as  they  have  passed  their  accounts. 
I  will  let  the  application  stand  over  till  they  have  passed  their 
accounts,  when  it  may  be  renewed. 

Solicitors  :  Mitchell,  Nevett  ct  Robinson. 

A.  J.  A. 
(a)  12  V.L.R.  727. 
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F.O.  THE  COMMERCIAL  BANK  «.  BREEN. 

^ggQ  IVantfer  of  Land  Statute  (No,  301),  «.  84,  91,  9SSjectment  by  mortgagee — 

Auguet  26.  Demand  ofpoeeession — Tenancy  of  mortgagor, 

^  Sec.  93  of  the  Act  No.  301  confers  on  a  first  mortgagee  under  the  Statute,  in 

addition  to  the  rights  and  powers  given  to  him  hy  the  previous  sees.  84  to  91,  the 
same  rights  and  remedies  to  wliich  he  would  have  been  entitled  as  owner  of  the  legal 
estate  under  the  old  law,  coupled  only  with  a  right  in  the  mortgagor  of  quiet  enjoy- 
ment until  default.  Unless  this  right  amounts  to  a  re-demise  to  the  mortgagor 
(which,  at  least  where  no  time  is  fixed  by  the  mortgage  for  payment  of  the  money 
thereby  secured,  it  does  not  do),  the  mortgagor  is  only  a  tenant  at  sufferance,  and 
may  be  ejected  by  the  mortgagee  without  any  demand  having  been  made  for  payment. 

If  no  time  is  fixed  for  payment,  the  mortgagor  has  only  a  right  of  action  for 
breach  of  his  right  to  quiet  enjoyment. 

Semble,  per  HoLBOiD,  J.,  the  Court  doubting.  If  a  time  is  fixed  by  the 
mortgage  for  payment  of  the  money  secured,  the  right  of  quiet  enjoyment  given  by 
sec.  93  amounts  to  a  re-demise. 

Appeal  from  judgment  of  Higinbotbam,  C.J.  The  action  was 
one  of  ejectment,  and  was  tried  at  Ballarat,  when  judgment  was 
given  for  tbe  plaintiffs,  and  from  tbis  tbe  defendant  appealed. 
The  material  facts  (which  were  admitted)  are  as  follows  : — On  the 
30th  March  1887  a  transfer  of  certain  land  at  Bungaree  was  made 
by  Bridget  Breen  to  J.  Bourke.  On  the  7th  July  1887,  Bourke. 
who  was  not  then  registered  transferee,  mortgaged  the  land  to  the 
plaintiffs,  tbe  Commercial  Bank.  On  the  16th  July  1887  Bourke 
was  registered  as  proprietor  under  the  Transfer  of  Land  Statute^ 
and  at  the  same  moment  the  mortgage  also  was  registered.  By 
the  mortgage  no  term  for  payment  of  the  moneys  secured  thereby 
was  fixed.  On  tbe  8th  October  1887  Bourke  died.  Mrs.  Breen 
had  remained  in  possession  of  the  land  from  the  time  of  the 
transfer,  which  she  alleged  to  have  been  forged,  but  which  the  Chief 
Justice  found  to  have  been  genuine.  On  the  81st  July  1888  the 
plaintiffs  made  a  demand  in  writing  by  a  registered  letter  addressed 
to  Bourke,  at  the  address  appearing  in  the  register  book,  claiming 
payment  of  all  the  principal  moneys,  with  interest,  secured  by  the 
mortgage,  but  not  stating  any  precise  amount.  On  the  6  th  March 
1889  the  writ  for  the  recovery  of  possession  of  the  land  on  this 
demand  was  issued  by  the  plaintiffs  against  Mrs.  Breen,  the  trans- 
feror, in  1887. 

Higgins  and  Shiels  for  defendant  appellant — On  these  facts, 
and  on  such  a  demand,  it  is  incompetent  for  the  plaintiffs  to  re-enter. 
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Col.   Bank  v.   Roache   (6). 
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(c). 
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(c)  14M.  &W.  682. 

(d)  13  M.  &  W.  12. 
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F.o.  It  lias  not  been  proved  that  defendant  was  wrongfully  in  possession. 

1889  [a'Begkett,  J.     Your  whole  argument  depends  on  there  being 

a  tenancy  at  will,  and  you  have  not  shown  how  the  defendant  is  to 

Bank  obtain  that.] 

Bbksk.  That  would  have  been  easily  proved  at  the  trial  if  it  had  been 

thought  the  point  would  be  taken.  As  to  the  demand  being 
insufficient — Massey  v.  Sladen  (e) — Cleasby,  B.,  at  p.  19,  says: 
**  The  defendants  are  seeking  to  enforce  the  strict  construction  of 
a  very  stringent  clause,  by  which  the  sum  due  is  to  be  paid 
instantly  on  demand,  without  any  delay,  and  on  default  the  goods 
are  to  be  seized.  But  if  you  are  to  enforce  such  a  right  you  must 
make  a  demand  which  is  specific,  you  must  let  the  debtor  know 
what  is  the  sum  you  insist  on  the  payment  of/'  McDonald  ?. 
Rowe  if)  is  of  use  as  to  the  amount  of  the  demand  not  being 
stated.  There  can  be  no  default  till  demand,  and  the  plaintiffs 
have  not  proved  a  proper  demand  in  this  case.  They  cited 
Moore  v.  Shelley  (g). 

Madden  {Pwrves,  Q.C.,  and  Hood  with  him)  for  plaintiff  respon- 
dent— The  argument  for  the  appellants  implies  that  the  defendant 
is  in  the  same  position  as  the  mortgagor,  and  that  she  is  in  posses- 
sion as  a  tenant  at  will. 

[HoLROYD,  J.  We  are  agreed  that  she  is  not  a  tenant  at  will.] 
Sec.  93  amounts  to  a  covenant  and  not  to  a  demise.  Tbe 
Statute  enacts  that  the  mortgagor,  and  he  only,  has  the  right  to 
quiet  enjoyment  as  against  the  mortgagee.  There  has  been  a 
default.  The  plaintiffs  did  sufficient  in  sending  to  the  mortgagor's 
address  in  the  register  book.  The  demand  was  also  sufficiently 
precise,  because  all  that  was  due  was  claimed,  and  it  has  been 
always  laid  down  that  the  mortgagor  is  bound  to  know  the  state  of  his 
account  and  of  his  debt.  There  is  nothing  to  show  that  the  present 
defendant  who  was  on  the  land  may  not  have  received  the  letter. 
In  Massey  v.  Sladen  the  defendant  could  not  tell  the  amount  of 
his  debt,  but  here  he  could ;  he  could  have  had  his  bank  book  made 
up  at  any  time.  In  McDonald  v.  Rowe  the  mortgagee  had  the 
option  of  asking  for  both  principal  and  interest,  or  for  interest  only. 

(*)  L.R.  4  Ex.  13.  {/)  8  A.J.R.  90. 

(p)  8  App.  Cufl.  285. 
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He  cited  Vail  v.  Blair  (h)  ;  Coote  on  Mortgages  (4tii  ed.),  684 ;  f.o. 

Preston's  Sheppard's  Touchstone  (2nd  ed.),  Vol.  11.,  272  ;  Doe  d.         Tssi) 

Paisley  T.  Day  (i).  I^b  CoI^^cial 

Cur.  adv.  vuU.  bank 


The  judgment  of  the  Court  [Holboyd,  Kbeperd,  and 
a'Beceett,  JJJ  was  delivered  hy  Holroyd,  J.  This  is  an  action 
to  recover  possession  of  certain  lands  described  as  allotments  2,  8, 
and  7,  section  12,  parish  of  Bungaree,  County  of  Grant.  The  case 
was  tried  before  His  Honor  the  learned  Chief  Justice,  who  gave 
jadgment  for  the  plaintiff,  with  costs,  and  from  that  judgment  the 
defendant  now  appeals.  The  facts,  so  far  as  they  are  material,  are 
shortly  these :  On  the  80th  March  1887,  the  land  was  transferred 
by  Bridget  Bourke  (now  Bridget  Breen,  the  defendant),  the  regis- 
tered proprietor,  to  John  Bourke.  On  the  7th  July  1887  John 
Bourke  mortgaged  the  land  to  the  plaintiff,  the  Commercial  Bank. 
Both  transfer  and  mortgage  were  registered  on  the  16th  July  1887. 
On  the  8th  October  1887  John  Bourke  died.  On  the  81st  July 
1888  the  Bank  sent  a  demand  in  writing  for  the  principal  and 
interest  due  on  the  mortgage  in  a  registered  letter  to  John  Bourke 
at  bis  registered  address.  John  Bourke  being  dead  the  demand 
never  reached  him,  and  no  other  person  was  registered  as  pro- 
prietor in  his  place.  The  mortgage  is  in  the  statutory  form,  or 
nearly  so,  and  contains  a  covenant ''  to  pay  to  the  said  Bank  or  its 
transferrees  on  demand  in  writing  under  the  seal  of  the  said  Bank 
or  signed  in  the  name  of  or  on  behalf  of  the  said  Bank  by  the 
general  manager  manager  or  inspector  of  branches  for  the  time 
being  of  the  said  Bank  at  Melbourne  or  by  the  transferrees  of  the 
said  Bank  and  given  to  me  my  heirs  executors  administrators  or 
transferrees  personally  or  left  on  the  said  land  or  sent  through  the 
Post-office  by  a  registered  letter  directed  to  me  or  to  the  then 
proprietor  of  the  said  land  at  my  or  his  address  appearing  in  the 
Begister-book  the  balance  which  shall  for  the  time  being  be  owing 
by  me  my  executors  or  administrators  to  the  said  Bank  on  my 
account  current  with  the  said  Bank  and  all  and  every  other  the 
sum  and  sums  of  money  (if  any)  which  the  said  Bank  or  its  trans- 
ferrees may  (but  without  any  obligation  on  it  or  them  to  do  so) 

(A)  18  V.L.E.  502.  (»)  2  Q.B.  147. 
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r.o.  advance  or  pay  or  become  liable  to  pay  to  or  on  account  of  me  my 

X889  executors  or  administrators  or  which  now  is  or  may  become  owing 

ThiCommiboial^'^"^  or  payable  by  me  or  them  to  the  said  Bank  or  its  transferrees 
Bahk  for  or  in  respect  of  any  bills  or  notes  which  may  be  discounted  or 

Bkbbv.  paid  or  may  for  the  time  being  be  held  by  the  said  Bank  or  for  or 
Boirawd  J  ^^  respect  of  any  loans  advances  or  credits  which  may  be  made  or 
given  to  or  for  the  accommodation  or  at  the  request  of  me  my 
executors  or  administrators."  It  was  contended  that  the  demand 
for  payment  was  invalid — first,  inasmuch  as  it  ought  to  have  speci- 
fied the  exact  amount  claimed  instead  of  making  as  it  did  a  general 
demand  for  *'  all  the  principal  moneys  and  interest  secured  by  the 
mortgage ; "  and,  secondly,  inasmuch  as  it  was  sent  to  a  man  who 
was  dead.  We  were  referred  to  various  sections  of  the  Transfer  of 
Land  Statute,  and  more  especially  to  sec.  84,  containing  certain 
statutory  powers  and  rights  bestowed  on  mortgagees  under  the  Act ; 
and  it  was  contended  for  the  defendant  that  as  these  sections  gave 
no  additional  authority  by  which  a  mortgagee  could  sell  otherwise 
than  as  prescribed,  or  eject,  and  as  the  demand  was  bad,  the 
mortgagee  in  this  case  had  no  power  to  eject  or  sell.  It  is  difficult 
to  determine  the  extent  of  the  mortgagee's  power  in  regard  to  the 
various  sections  to  which  we  have  been  referred,  or  to  say  whether 
the  demand  was  good  or  not,  but  all  that  we  need  say  is  that  this 
case  is  not  governed  by  sees.  84  to  91  of  the  Act,  but  by  sec.  93, 
which  reads  thus  :  ''  In  addition  to  and  concurrently  with  the  rights 
and  powers  conferred  on  a  first  mortgagee  and  on  a  transferree  of  a 
first  mortgage  by  this  Act,  every  present  and  future  first  mortgagee 
for  the  time  being  of  land  under  this  Act,  and  every  transferree  of 
a  first  mortgage  for  the  time  being  upon  any  such  land,  shall, 
until  a  discharge  from  the  whole  of  the  money  secured,  or  until  a 
transfer  upon  a  sale  or  an  order  for  foreclosure  (as  the  case  may 
be)  shall  have  been  registered,  have  the  same  rights  and  remedies 
at  law  and  in  equity  (including  proceedings  before  justices  of  the 
peace)  as  he  would  have  had  or  been  entitled  to  if  the  legal  estate 
in  the  land  or  term  mortgaged  had  been  actually  vested  in  him, 
with  a  right  in  the  mortgagor  of  quiet  enjoyment  of  the  mortgaged 
land  until  default  in  payment  of  the  principal  and  interest  money 
secured  or  some  part  thereof  respectively,  or  until  a  breach  in  the 
performance   or   observance   of   some  covenant  expressed   in   the 
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erein  by  the  provisions  of  this  Act."  r,o. 

nencing  from  sec.  84  confer  certain  1339 

lortgagee   who  holds   a  mortgage  in  thb  C^bbcul 
3red  under  the  Act  as  if  the  rights  and 
instrument  itself  in  the  first  instance, 
es  in  as  a   drag-net  securing  to  the 
s  rights  and  powers  under  the  instru- 
lies  he  would  have  had  as  owner  of  the 
aw,  concurrently  with  a  right  in  the 
jaged  land  quietly  until  default.     We 
\  case  the  mortgagee  would  have  been 
ind  most  certainly  can  eject  the  present 
d  adversely  to  him,  and. who  says  that 
ged,.  which  the  learned  Chief  Justice 
ordinary  mortgages  under  the  old  law 
;  at  sufferance  to  the  mortgagee,  and 
nand,  and  a  stranger  is  in  no  better 
position  than  the  mortgagor.     If  however  the  mortgage  contains 
anything  amounting  to  a  re-demise  the  case  is  different,  and  during 
the  time  of  the  demise  the  mortgagor  is  entitled  to  the  enjoyment 
of  the  land,  and  the  mortgagee  cannot  bring  an  ejectment.     If  the 
mortgage  contains  a  covenant  to  permit  the  mortgagor  to  have 
quiet  possession  till  default  and  a  term  is  fixed  for  payment,  that 
covenant    amounts    to    a    re-demise    to    the    mortgagor :    it    is 
different  when  no  term  for  payment  is  fixed — in  that  case  the  cove- 
nant does  not  operate  as  a  re-demise.     In  one  case  the  contrary  was 
held :  Doe  d.  Lyster  v.  Goldwin  (k);  but  this  decision  was  disapproved 
of  in  Doe  d.  Parsley  v.  Day,  reported  at  p.  147  in  the  same  volume. 
The  law  on  the  subject  is  well  summed  up  in  Coote  on  Mortgages 
(4th  ed.),  p.  684:   ''If  in  the  mortgage  deed  there  is  the  usual 
proviso   for  the  enjoyment  of  the   land  by   the  mortgagor  until 
default  in  payment  by  a  certain  day,  then,  although  the  land  is  in 
the  hand  of  tenants,  the  proviso  will  operate  as  a  re-demise  for  the 
period  in  question.      But  where  the  proviso  is  merely  that  the 
mortgagee  may  enter  and  take  possession  on  default  in  payment  on 
the  given  day,  or  that  the  mortgagee  shall  not  take  the  profits  until 
default  in  payment,  or,  as  it  seems,  that  the  mortgagor  shall  take 

*  (k)  2  Q.B.  143. 
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P.O.  the  profits  unkil  default  in  payment  fno  definite  time  being  in  zwik 

1889  la^t-mentioned  case  fixed  for  payment  of  the  mortgage  money  J,  in 

ThbCommeecial^^*'^^^  ^^  these  cases  the  proviso  only  amounts  to  a  covenant,  and 
Bauk  the  mortgagee  may  bring  an  action  for  the  land  at  any  time  without 
Bbbbn.  notice,  though  by  the  proviso  he  be  required  to  give  notice  before 
Holrovd  J  ^^^^y  although  there  be  a  covenant  for  further  assurance  by  the 
mortgagor  in  case  of  default  in  payment.  The  action  can  be 
brought  although  a  bill  of  exchange  has  been  given  for  the  debt 
In  the  earlier  case  of  Doe  v.  Goldwin^  where  one  of  the  tmste  of  a 
deed  to  secure  an  annuity  was  to  permit  the  mortgagor  to  receiTe 
the  rents  until  default  in  payment  of  the  annuity,  the  Court  of 
Queen's  Bench  held,  upon  the  authority  of  Wilkinson  v.  HiaK, 
that  the  trusts  amounted  to  a  re-demise,  and  that  notice  to  quit, 
given  by  the  mortgagor  to  a  tenant  of  the  premises,  waa  valid 
against  a  notice  by  the  mortgagee  to  pay  rent.  But  in  his  judg- 
ment in  Doe  v.  Day  Lord  Denman  said :  "  It  may  be  questioned 
whether  sufficient  attention  was  paid  in  that  case  to  the  point 
as  to  the  certainty  of  time.  The  case  therefore  can  hardly  be 
considered  as  an  authority."  When  we  look  at  the  reason  it 
cannot  be  considered  an  authority.  In  Sheppard's  Touchstone, 
p.  272,  the  author  says :  ''  If  A  do  but  grant  and  covenant  with 
B  that  B  shall  enjoy  such  a  piece  of  land  for  twenty  years,  this 
is  a  good  lease  for  twenty  years.  So.  if  A  promise  to  B  to  suffer 
him  to  enjoy  such  a  piece  of  land  for  twenty  years,  this  is  a  good 
lease  for  twenty  years.  So  if  A  license  B  to  enjoy  such  a  piece  of 
land  for  twenty  years,  this  is  a  good  lease  for  twenty  years.  And 
therefore  it  is  the  common  course,  if  a  man  make  a  feoffinent  in 
fee  or  other  estate  upon  condition  that  if  such  a  thing  be  or  be 
not  done  at  such  a  time,  the  feoffor,  etc.,  shall  re-enter,  to  the 
end  that  in  this  case  the  feoffor,  etc.,  may  have  the  land  and 
continue  in  possession  until  that  time,  to  make  a  covenant  that  he 
shall  hold  and  take  the  profits  of  the  land  until  that  time :  and  this 
covenant  in  this  case  will  make  a  good  lease  for  that  time  if  the 
incertainty  of  the  time  (whereunto  care  must  be  had)  do  not  make 
it  void.*'  [Mr.  Preston  adds:  "  The  limitation  of  a  certain  term 
with  a  collateral  determination  on  the  event,  would  meet  the  difS- 
culties  of  the  case.'']  ''And  therefore  if  A  bargain  and  sell  his 
land  to  B  on  condition  to  re-enter  if  he  pay  him  lOOt.,  and  B  doth 
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coTenant  with  A  that  he  will  not  take  the  profits  until  default  of  f.o. 

payment,  or  that  A  shall  take  the  profits  until  default  of  payment ;  i889 

in  this  case,  howbeit  this  may  be  a  good  covenant,  yet  it  is  no  good , 
lease."      ["For  want,"   says  Mr.  Preston,    "of   a  more  formal  Bank 

contract,  and  also  for  want  of  certainty  of  time."]      "  And  if  the         Bbbkit, 
mortgagee  covenant  with  the  mortgagor  that  he  will  not  take  the      j^J~^  j 
profits  of  the  land  until  the  day  of  payment  of  the  money,  in  this 
case,  albeit  the  time  be  certain,  yet  this  is  no  good  lease,  but  a 
covenant  only."      ["  Since,"    says  Mr.  Preston,    "  the  words  are 
negative  only,  and  not  affirmative."] 

Then  we  have  to  look  at  the  language  of  the  98rd  section,  which 
secores  to  the  mortgagor  the  right  to  enjoy  the  land  until  default 
in  payment  of  the  principal  and  interest  money  or  some  part 
thereof.  It  is  doubtful  whether,  if  a  time  for  payment  were  fixed, 
the  words  would  amount  to  a  re-demise  to  the  mortgagor,  or  do 
more  than  confer  upon  the  mortgagee  the  right  to  bring  an  action 
for  breach  of  his  right  to  quiet  enjoyment.  I  am  inclined  to  say — 
J68,  they  would  amount  to  a  re-demise ;  but  this  point  need  not  be 
now  decided.  If,  as  in  this  case,  no  certain  time  is  fixed  for  pay- 
ment, it  is  not  a  re-demise,  and  the  defendant  has  no  ground  of 
defence  by  reason  of  the  demand  alleged  in  the  statement  of  claim 
being  insufficient,  as  the  plaintiff  can  succeed  without  it.  The 
statement  of  claim  alleged  a  demand  of  the  principal  and  interest, 
default,  and  the  defendant's  taking  wrongful  possession.  These 
allegations  were  immaterial :  the  defendant  was  a  mere  stranger. 
It  is  contended  on  her  behalf  that  as  she  remained  in  possession 
she  acquired  the  character  of  a  tenant  at  will.  But  a  vendor  who 
remains  in  possession  after  a  conveyance  is  not  a  tenant  at  all,  but  a 
wrong-doer:  Tew  v.  Jones  (Z).  That  contention  therefore  fails. 
In  all  the  points  contended  for  by  the  defendant  we  think  she  has 
failed.     The  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  plaintiffs  :  Davies  d  Campbell, 
Solicitors  for  defendant :  Gaunson  d  Wallace. 

A.  F.  M. 

(0  13  M.  &  W.  12. 
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1889  [IN  CHAMBERS.] 
OcL  22. 
SANDER  r.  SUNDERCOMBE. 

WiUiamt,  J.  Practice— '*  Hules  of  the  Supreme  Court  1884"— Ord«-  XXIV,,  r.  2^MatUr  of 
defence  arising  after  defence  delivered — Application  to  be  made  by  mmimom— 
Affidavit  in  support  of. 

An  application  to  deliver  a  farther  defence,  which  has  arisen  after  the  delivery  of 
defence,  should  be  by  summons,  and  should  be  supported  by  an  affidavit  stating  that 
the  matter  is  true,  and  when  it  arose. 

Exparte  application  for  leave  to  add  a  further  defence. 

This  was  an  exparte  application  by  the  defendant  for  leaye  to 
deliyer  a  further  defence  of  a  matter  which  had  arisen  after  the 
delivery  of  the  defence.  No  affidavit  was  filed  in  support  of  the 
application. 

The  attorney  of  the  defendant  in  support  of  the  application. 

Williams,  J.  I  think  that  this  application  should  be  by 
summons,  and  not  exparte.  There  should  be  an  affidavit  in 
support  of  the  application  stating  that  the  matter  is  true,  and  the 
time  when  the  ground  of  defence  arose. 

Solicitors  for  defendant :  Brace  d  McCutcheon. 

w.  H.  M. 


F.O.  GREIG  &  MURRAY  LIMITED  «.  HUTCHINSON. 

j[^  "  The  Instruments  and  SecuriHes  StatuU  1864  "  {No,  204),  *.  21— Setting  aside 

tfov,  12.  judgment— Discretion  of  judge. 

Under  sec.  21  of  Act  No.  204  a  judge  has  power  to  set  aside  a  judgment  regularly 
obtained,  and  such  judgment  can  be  set  aside  without  any  affidavit  on  the  merits 
being  filed. 

This  was  an  appeal  from  an  order  of  Kerferd,  J.,  setting  aside 
a  judgment  of  plaintiff's'  against  defendants.  The  defendant  and 
one  H,  Pett  were  jointly  liable  to  the  plaintififs  on  three  promissory 
notes.  A  writ  was  issued  against  both  Hutchinson  and  Pett  on 
the  18th  July  1889 ;  execution  issued  only  against  Hutchinson. 
On  2nd  August  1889  judgment  was  entered  against  the  two 
defendants.  The  judgment  against  Pett  was  entered  at  11.25  a.m. 
and  the  judgment  against  Hutchinson,  the  present  respondent, 
for  8402.,  one  minute  later,  viz.,  at  11.26  a.m.    On  the  27th  August, 
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by  sammonSy  the  defendant  Hutchinson  made  an  application  to  f.o. 

Eerferd,  J.,  for  an  order  that  judgment  be  set  aside,  and   that  i889 

the  defendant  be  at  liberty  to  appear  and  deliver  a  defence  on  ^^^  ^JTZ 

the  ground  that  before  judgment  was  entered  the  plaintiffs  had        Limited 

recoTered  judgment  in  an  action  against  H.  Pett  on  causes  of  action    hutohinsow. 

on  which  H.  Pett  and  the  defendant  were  jointly  liable,  such  causes 

being  identical  with  those  in  respect  whereof  the  judgment  in  this 

action  was  entered.     The  defendant  contended  that  he  could  plead, 

in  defence  of  the  action,  that  judgment  had  been  already  previously 

entered  against  his  co-debtor,  and  that  by  virtue  of  the  judgment 

against  Pett,  he,  Hutchinson,  had  paid  plaintiffs.      On  the  29th 

August  Kerferd,  J.,  made  an  order  setting  aside  the  judgment, 

without  costs,  and   subsequently  incorporated  with  this  order  a 

tenn  that   no    action   was   to   be  brought   against  plaintiffs   by 

defendant. 

Hood,  with  him  Mitchell,  for  plaintiffs  appellants — There  is  a 
technical  objection  to  the  learned  judge's  order.  No  regular  judg- 
ment should  be  set  aside  without  an  affidavit  on  the  merits,  and 
there  was  none  here :  Ghitty'sArckbold  (14th  ed.),  267.  Next,  the 
question  of  priority  of  these  judgments  does  not  apply.  A  judg- 
ment dates  from  the  earliest  moment  of  the  day  on  which  it  is 
signed:  Wright  v.  Mills  (a).  There  is  no  merger  in  a  case  like 
this.  The  case  of  Kendall  v.  Hamilton  (b)  does  not  apply  to  this 
case.  That  was  on  signing  judgment  before  the  other  co-contractor 
was  su^d:  See  judgment  of  Cairns,  L.C.,  at  p.  515;  King  v. 
Hoare  (c). 

Isaacs  for  defendant  respondent — The  plaintiffs  have  made  a  mis- 
take here  from  the  first  in  issuing  two  separate  writs  against  defendant 
and  Pett.  If  a  man  gets  a  remedy  against  one  joint  contractor  he 
cannot  also  have  it  against  another.  **  The  Instruments  and 
Securities  Statute  1864"  (No.  204),  under  which  proceedings  were 
taken,  never  contemplated  issuing  separate  writs  against  persons 
jointly  liable.  As  to  an  affidavit  of  the  merits,  the  case  of 
Lane  v.  Isaacs  {d)  is  an  unsatisfactory  authority.  The  21st  section 
of  Act  No.  204  gives  the  judge  power  to  set  aside  a  judgment  in 

(a)   28  L.J.  (N.S.)  Ex.  223.  (c)    13  M.  &  W.  494. 

lb)   5  App.  Cm.  504.  (d)  3  Dow.  662. 
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F.o.  the  exercise  of  his  own  discretion.     That  section  is  :  ''  After  judg- 

I3g9  ment  the  Court  or  a  jadge  may,  under  special  circumstances,  set 

Tm  <^Bide  the  judgment,  and  if  necessary  stay  or  set  aside  execution, 

LiMiTKD        and  may  gi7o  leave  to  appear  to  the  writ  and  to  defend  the  action 

HuTCHiNBoy.     if  i^  s^^ll  appear  to  be  reasonable  to  the  Court  or  judge  so  to  do, 

and  on  such  terms  as  to  the  Court  or  judge  may   seem  just." 

There  were  special  circumstances  in-  this  case  bringing  it  within 

this  section.     The  order  was  not  a  final,  but  an  interlocutory  one ; 

the  object  of  the  judge  was  to  let  defendants  in  to  defend.    It  is 

like  a  case  under  Order  XIY.,  r.  1.     It  would  be  wrong  that  the 

defendant  should  be  shut  out  from  raising  a  defence  at  all. 

[Williams,  J.  Frequently  a  judge  will  set  aside  a  judgment 
even  if  quite  regular  to  allow  a  defendant  to  come  in  and  defend. 

a'Beokett,  J.  It  does  not  matter  in  this  case,  therefore, 
whether  the  judgment  is  regular  or  not,  seeing  it  is  agreed  that  a 
judge  has  discretionary  power  to  set  aside  a  regular  judgment.] 
He  cited  Order  XXIV.,  r.  23  ;  Order  XXVII.,  r.  15. 

Hood  was  called  on  by  the  Court — The  fact  that  a  party  wishes, 
after  judgment  and  execution,  to  raise  a  ground  of  defence  like 
this  is  no  reason  for  setting  aside  a  judgment.  The  defendants  do 
nothing ;  they  let  us  issue  both  writs  and  proceed,  and  then  at  the 
last  moment  come  here  with  this  defence.  As  to  the  necessity  of 
an  affidavit  on  the  merits,  see  Smith  v.  Dobbim  {e).  If  the  Court 
is  against  me,  it  has  power  to  vary  the  order  appealed  from. 

Per  Curiam  [Higinbotham,  C.J.,  Williams  and  a'Beckett, 
JJ.] .  The  learned  judge  had  power  to  make  the  order  which  he 
did  under  sec.  21  of  the  Act  No.  204,  but  that  section  was  not  the 
section  relied  on  either  by  the  applicant  for  the  order  or  by  the 
learned  judge  when  the  order  was  made.  If  it  had  been  it  is  not 
improbable  that  different  terms  would  have  been  imposed  on  the 
parties.     The  appeal  will  be  dismissed,  but  without  costs. 

Appeal  dismissed  without  costs. 

Solicitor  for  appellant :   Wybum. 

Solicitors  for  respondent :  Crisp,  Lewis  d  Heddertoick. 

A.  P.M. 
(e)    87  L.T.  (N.S.)  777.     Judgment  of  Brett,  L.J. 


Digitized  by 


Google 


Liii  VICT.  583 


lAMBERS.]  1889 

:  Thb  National  Bane,  Claimant.  ^^'     ' 

f — Partnership  property — Levy  upon  interest       Kerferdf  J. 
artner  in. 

iidgment  against  the  debtor  W.,  who  was  a 
ren  to  the  sheriff  to  levy  upon  '*  the  interest. 
The  sheriff  seized  the  goods  of  the  firm,  and 
Sank  that  the  bank  claimed  such  goo<l8.  The 
jader  order, 
ed  to  an  interpleader  order. 


n  interpleader  order, 
de  by  the  sheriff  for  an  interpleader 
)r  had  obtained  judgment  against 
the  firm  of  Petsch,  Doehling  &  Co. 
pon  gave  the  following  direction  to 
the  Ji.  fa.  issued  herein  for  costs 
we  desire  that  a  levy  should  be  at 
3  interest  in  the  property  of  the  firm 
illiam  Street,  Melbourne,  importers. 
Max  Wagner,  the  defendant,  Felix 

The  sheriff  took  possession  of  the 
le  partnership  property  of  Petsch, 

made  by  the  National  Bank  upon 
•  was  duly  given  to  the  sheriff;  the 
pplication  to  the  Court. 

3nt  creditor — There  is  an  objection 
ent  the  sheriff  from  obtaining  the 
beriff  has  never  been  instructed  to 
dp  in  execution,  but  merely  to  levy 
f  Wagner,  in  the  partnership  pro- 
loes  not  claim  the  goods  ;  he  claims 
and  the  sheriff  can  sell  that  interest 
lias  not  put  in  a  claim  against  the 
oods,  and  that  is  the  only  thing  that 
There  is  a  great  distinction  between 
the  goods  under  an  execution. 
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1889 

Bliokbubk 

Waokbb. 

Kerferdy  J, 


[Eebfebd,  J.  I  shoald  like  to  hear  the  sheriff  in  sapport  of 
these  proceedings.] 

The  managing  clerk  for  the  attorney  for  the  sheriff — The  sheriff 
went  into  possession  of  the  goods  under  the  direction  of  the  judg- 
ment creditor,  and  he  is  entitled  to  be  protected  against  any 
proceedings  the  claimant  may  take  in  respect  of  his  levying  on 
these  goods.     No  notice  to  withdraw  has  been  given. 

Kerferd,  J.  The  law  is  clearly  laid  down  in  Lindley  on 
Partnership  (5th  ed.),  pp.  356,  357  and  358,  and  the  duties  of 
the  sheriff  with  respect  to  seizure  of  partnership  property  fully 
discussed  therein.  The  modern  rule  is  thus  summarized :  ''It  was 
finally  settled  in  conformity  with  the  older  cases  that  the  sheriff's 
duty  was,  and  it  still  is,  to  seize  the  wbole  of  the  partnership 
effects  (seizable  under  a  Ji,  fa.) ,  or  of  so  much  of  them  as  may  be 
requisite,  and  to  sell  th6  undivided  share  of  the  debtor  partner 
therein,  without  reference  to  the  state  of  the  accounts  as  between 
him  and  his  co-partners.  The.  sheriff,  having  seized  the  property 
of  the  firm,  proceeds  to  sell  the  interest  of  the  judgment  debtor  iu 
the  chattels  seized,  and  to  assign  the  same  to  the  purchaser.  .  . 
It  is  to  be  observed  that  the  sheriff  seizes,  sells,  and  assigns,  but 
he  has  no  business  to  take  the  goods  of  the  firm  out  of  the  pos- 
session of  the  solvent  partners.*'  The  sheriff  therefore  has  no  right 
at  this  stage  to  interplead.     I  will  refuse  the  application. 

Application  refused. 

Solicitors  for  judgment  creditor  :  Fox  d  Over  end. 
Solicitors  for  claimant :  Malleson,  England  db  Steivart. 
Solicitors  for  sheriff :  Klingender,  Dickson  dk  Kiddle. 


W.  H.  M. 
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7  V.  GLAItK  AND  Othbbs.  P.O. 

25,  sub-iec.  I—"  FriendUf  Societies  Act  1877"             ig^ 
ying  on  huHnett  as  chemist  htf  trustees  of  Friendly          Nov,  2f>. 
M  pencd  proceedings,  

90,  is  limited  to  civil  proceedings,  and  does  not 
r  nature. 

lispensed  medicines  to  persons  not  members  of  the 

trustees  of  the  Society  for  carrying  on  the  busi- 

itravention  of  the  provisions  of  sec.  25  of  Act 

liable  for  such  breach  of  the  law  by  the  Society. 


istrar  and  secretary  of  the  Pharmaoy 
were  trustees  of  the  Bendigo  United 
7.  The  trustees  made  an  agreement 
aging  dispenser,  which  he  did.  Betts 
laceutical  chemist.  The  complainant 
idents  for  a  breach  of  the  provisions  of 
'harmacy  Act  1876"  (No.  658).    That 

bcred  pharmaceutical  chemist  who  carries  on  or 
lemist  and  druggist  or  homoeopathic  chemist,  or 

>und  as  a  fact  that  the  Society  carried 
utside  of  its  own  members  for  trade  or 
pensed  to  persons  who  did  not  belong 
Ltended  for  the  prosecution  that  the 
Tying  on  business  "  against  the  terms 
ant  proceeded  under  sec.  18,  sub-sec.  1, 
Act  1877  ''  (No.  690)  (a).  The  police 
his  section  the  trustees  were  not  liable 
dismissed  the  complaint.  By  sec.  6, 
10,  **  Societies  may  be  registered  under 

by  or  cerning  any  property  right  or  claim  of 

ed  by  the  Society  or  branch  as  the  case  may  be, 

id  or  and  shall  sue  and  be  sued  implead  and 

,  any  be    impleaded    iu    their    proper    names 

ng  in  without  other  description  than  the  title 

r  con-  of  their  office." 

2Q 
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F.o.  this  Act  to  provide  by  yoluntary  Bubscriptions  of  the  members 

X889  thereof,  with  or  without  the  aid  of   donations,   for  dispensing 

Shillikolaw    ^®<Jici°®8  to  the  members,  their  husbands,  wives,  widows,  children 

0.  or  kindred." 

Clabk. 

Mitchell,  for  defendants,  to  show  cause — The  only  people  who 
could  be  attached  in  this  case  are  the  Board  of  Management  of  the 
Society,  not  the  trustees.  There  is  nothing  to  show  that  it  was 
with  the  cognizance  of  the  trustees  that  dealing  in  drugs  with 
outsiders  was  permitted. 

Isaacs,  for  the  plaintiff,  to  move  the  rule  absolute  was  called  on 
by  the  Court — Execution  must  issue  as  against  the  trustees. 
The  section  allows  imprisonment,  and  it  would  be  ridiculous  to 
imprison  the  members  of  the  Society  to  the  number  possibly  of 
several  hundreds.  The  property  of  the  Society  is  vested  in  the 
trustees,  and  they  must  be  responsible. 

[HiGiKBOTHAM,  C.J.,  referred  to  sec.  18,  sub-sec.  5,  of  Act 
No.  690,  which  provides  that  its  officers  are  to  be  responsible  for 
the  offences  of  the  Society. 

a'Beokett,  J.  But  is  it  not  as  to  the  property  alone  of  the 
Society  that  the  trustees  can  be  sued  under  sec.  18,  sub-sec.  1  ? 

Williams,  J.  The  last  part  of  sub-sec.  1  of  sec.  18  provides 
that  the  trustees  may  be  sued  in  their  proper  names. 

HiaiNBOTHAM,  C.J.  It  is  difficult  to  see  how  the  responsibiUty 
of  the  trustees  as  to  the  property  of  the  Society  can  be  applied  to  a 
case  like  this  which,  as  regards  them,  involves  penal  conseqaencep. 

a*Beokett,  J.  You  cannot  treat  the  trustees  as  an  incor- 
porated society :  all  that  the  Act  says  is  that  the  trustees  are  to 
have  power  to  sue  in  certain  cases  concerning  the  property  of  the 
Society.] 

The  "  Pharmacy  Act  1885  "  (No.  858),  sec.  10,  provides  a 
definition  of  ''  person,"  which  is  to  include  any  corporation  or 
registered  society.  That  section  is  similar  to  the  one  in  the 
English  Act,  which  was  passed  in  consequence  of  the  decision 
in  Pharmaceutical  Society  v.  London  and  Provincial  Supply 
Association  (b). 

(b)  5  App.  Cas.  857. 
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^em.    It  has  been  contended  that  by  the  18th 

the  trustees  are  liable  ;  that  section  provides  thi 

bring  and  defend  actions,  and  may  sue  and  be  s 

sonceming  the  property  of  the  Society.     We 

proYisions  do  not  include  proceedings  criminal 

l>ut  are  confined  to  civil  proceedings.     Limited 

i>y  the  finding  of  the  magistrate,  and  as  pres 

prosecution,   we   think  the    decision  of    the  : 

supported,  and  the  order  will  be  discharged  with 

Order  to  review  discha 

Solicitors  for  plaintiff :  Emerson  d  Barrow, 
Solicitors  for  defendant :  Connelly  dt  Tatche 

(c)  6  V.L.R.  (Eq.)  159. 
2Q  2 
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P.O.  COTTERILL  v.  CURRAN. 

^^  •*  TkB  UarrUd  Women't  Property  Act  1884  "  (No.  828),  «.  4,  ntb-teet.  2,  Z^Power 

Nov,  18, 19.  of  a  married  woman  to  sue  im  contract  withomt  proqf  of  tepantte  eetate. 

Sab-iecs.  2  and  3  of  sec.  4  of  the  Act  No.  828  confer  on  a  married  woman  the 
capacity  of  suing  in  contract  withont  proof  of  separate  estate  and  without  the 
husband  being  joined. 

Order  to  reTiew. 

This  was  an  order  to  review  a  decision  of  the  Court  of  Petty 
Sessions,  at  Euroa.  The  complainant,  a  married  woman,  sued  the 
defendant  for  60{.  for  money  lent  and  money  paid  for  the  defendant. 
On  the  hearing  before  the  justices,  at  the  close  of  the  complainant's 
case,  an  objection  was  taken  by  the  defendant  that  there  was  no 
proof  that  plaintiff  had  separate  estate.  The  objection  was  upheld, 
and  the  justices  dismissed  the  complaint.  The  plaintiff  then 
obtained  an  order  nisi  to  review  from  A'Beckett,  J.  The  order 
was  obtained  on  the  grounds — 

(1)  That  there  was  no  proof  given  that  the  complainant  was  a 
married  woman. 

(2)  That  even  if  such  proof  had  been  given,  the  complainant 
might  have  sued  under  sec.  4,  sub-sec.  2,  of  "  The  Married 
Women's  Property  Act  1884  "  (a). 

It  was  agreed  that  the  second  ground  should  be  argued  first. 

Johnston  to  show  cause — In  sub-sec.  2  it  is  provided  that  a 
married  woman  is  to  be  liable  on  any  contract ''  to  the  extent  of  her 
separate  property."  The  converse  of  this  is  trujB,  and  she  will  only 
be  allowed  to  sue  to  the  extent  of  her  separate  property,  if  she  has 
any.    When  she  has  separate  property  a  married  woman  has  only 

(a)  Sob-sec.  2  is :  '*  A  married  woman  or  be  made  a  party  to  any  action  or  other 

shall  be  capable  of  entering  into  and  legal  proceeding  brought  by  or    taken 

rendering  herself  liable  in  respect  of,  and  against  her." 

to  the  extent  of,  her  separate  propei-ty  on  Sub-sec.  3  of  sec.  4  is :  ''  ETery  con- 
any  contract,  and  of  suing  and  being  tract  entered  into  by  a  married  woman 
sued  either  in  contract  or  in  tort,  or  shaU  be  deemed  to  be  a  contract  entered 
otherwise,  in  all  respects,  as  if  she  were  a  into  by  her  with  respect  to,  and  to  bind, 
feme  sole,  and  her  husband  need  not  be  her  separate  property,  unless  the  con- 
joined with  her  as  a  plaintiff  or  defendant,  trary  be  shown." 
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Qg  into  or  suing  on  a  contract :  f«o. 

1889 


;e — A  married  woman  has  a  capacity 
contract  without  any  proof  of  a 
2  is  to  be  read  as  if  all  the  words 
property  on'*  (inclusive)  were  iu 
lid  read  :  ^^  A  married  woman  shall 
.  •  .  any  contract  •  •  .  « 
Le  section  is  not  well  expressed,  but 
construction  of  it. 
lec.  8  contemplated  that  it  may  be 
into  by  a  married  woman  may  not 

There  seems  to  be  no  case  where 
r  denied  that  without  separate  pro- 
perty a  married  woman  may  sue  on  contract :  Weldon  v.  Winslow  (c) ; 
Capel  V.  Powell  (d) ;  In  re  Isaac,  Jacob  v.  Isaac  (e)  ;  Severance  v. 
CwU  Service  Stipply  Association  (/) ;  Tilley  v.  Humphries  (g)  were 
cited.     [He  was  stopped  by  the  Court.] 

Pbb  Gusiam  [HiaiNBOTHAM,  C.J.,  Williams  and  a'Bboeett, 
JJ.] .  We  think  the  proper  order  in  this  case  is  to  make  the  order 
to  hear  the  case  absolute,  with  costs  against  the  defendant.  We 
think  that  Mr.  Irvine  has  correctly  explained  the  true  meaniug  of 
8ub-sec.  2  of  sec.  4  of  "  The  Married  Women* s  Property  Act  1884.*' 
Under  this  sub-section,  as  explained  by  sub-sec.  8,  a  married 
woman  is  capable  of  entering  into  any  contract  without  proof  of 
separate  estate,  and  is  also  capable  of  suing  on  any  contract  without 
joining  her  husband  or  giving  any  proof  of  separate  estate.  The 
language  of  the  section  is  somewhat  involved,  and  full  meaning 
cannot  be  given  to  all  its  parts  without  reference  to  the  interpreta- 
tion of  sub-sec.  8.  Sub-sec.  8  supports  the  view  that  the  capacity 
of  a  married  woman  to  enter  into  a  contract  is  not  limited  to  cases 

ib)   19Q.B.D.  619.  (e)  80  Ch.  D.  4.18. 

(c)  18  Q.B.D.  784.  (/)  48  L.J.  (N.S.)  486. 

(d)  17C.B.  (N.8.)743;  Erie,  C.J.,  at    (g)  10  A.L.T.  288. 
p.  748. 


€k>TTB]IIIA 
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GURBAK. 
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in  which  she  has  separate  estate,  but  contemplates  a  case  in  which 
it  may  be  shown  that  a  married  woman  has  entered  into  a  yalid 
contract  without  possessing  separate  property.  There  is  no  doubt 
a  married  woman  can  commit  a  tort  and  be  sued  or  sue  in  tort. 
We  think,  according  to  the  true  construction  of  sub-sees.  2  and  8, 
that  she  must  have  power  to  enter  into  a  contract  and  to  sue  with- 
out joining  her  husband,  although  she  do  not  contract  to  bind  her 
separate  property,  if  any,  or  even  if  she  have  no  separate  property 
at  all. 

Order  absolute ;  case  to  be  reheard,  tcith  a 
direction  to  the  justices  that  the  com- 
plainant is  entitled  to  sue  in  this 
proceeding,  although  it  is  not  shown 
she  has  separate  property,  and  although 
her  husband  is  not  joined. 


Solicitors  for  plaintiflF :  Morgan  dt  Gill. 
Solicitor  for  defendant :  Williams. 


A.  F.  M. 


P.O.  ^f  BB  EDWARD  ORR,  ah  Ikbolvbkt. 

^^  '*  In$oltency  Statute  1871"  {No.  879),  m.  70,  112— Deed  of  auignment—Mala 

April  30.  Jidee — Assignment  for  insufficient  consideration — Assignee  in  insolvenotf — Deed 

Majf  31.  declared  void — Payments  made  at  implied  request  of  insolvent — Proof  of  deht — 

Knowledge  hy  creditor  taking  assignment  of  insolvents  intention  to  defraud 

other  creditors — Esecutorg  consideration — Mescission  of  contract, 

O.  gave  a  stock  mortgage  to  D.,  and  subseqaently  improperly  dealt  with  the  stock 
included  in  the  secority.  Being  threatened  with  proceedings  hy  D.  for  so  doing,  an 
agreement  was  come  to  hetween  O.,  D.,  and  0.*s  wife,  who  owned  separate  property, 
that  the  wife  should  undertake  to  pay  D.'s  deht,  that  D.  shoald  release  his  secority 
and  all  claims  against  O.  in  respect  of  the  deht  or  the  alleged  dealing  with  the  stock. 
In  consideration  of  this  undertaking  hy  the  wife,  O.  ag^reed  to  assign  to  her  live  stock, 
fkrming  implements,  and  household  furniture,  constituting  all  his  property.  This 
arrangement  was  carried  into  effect  hy  two  deeds,  dated  22nd  Octoher  1885,  hy  one 
of  which,  hetween  the  hushand  and  wife,  the  assignment  of  O.'s  property  was 
perfected.  The  wife  entered  into  possession,  sold  some  of  the  stock,  to  the  value  of 
ahout  501.,  and  paid  oif  D.  Suhsequently  O.'s  estate  was  sequestrated,  and  in  March 
1887  his  assignee  attached  aU  the  assigned  property  remaining  unsold.  The  wife 
gave  notice  of  motion  under  the  **  Insolvency  Statute  1871"  (No.  879),  to  recover 
the  property  attached,  which  she  claimed  as  belonging  to  her  ahsolutely,  under  the 
deed  of  Octoher  1885.  Evidence  was  called  in  the  Court  of  Insolvency,  and  upon  it 
the  learned  judge  decided  against  her  thnt  the  assignment  was  void  under  sec.  70  of 
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the  Act,  on  tbe  groand  that  the  property  was  worth  more  than  the  amount  of  D.'s  F.O. 

debt,  that  it  was  of  the  whole  of  the  insolvent's  property,  that  the  insolvent  owed  

debts  to  other  creditors,  and  that  he  intended  to  cheat  them,  and  that  his  wife  knew  ^°^ 

it    The  wife  then  endeavoared  to  prove  against  her  husband's  estate  for  the  balance  j^  ^^ 

of  the  amount  paid  to  D.,  after  deducting  the  50/.  proceeds  of  the  sale  of  some  of  the  Obb. 

itock.  The  learned  judge  decided  that  the  debt  was  not  provable  under  sec.  112  of 
the  Act,  as  that  applied  only  to  proofs  of  debt  to  which  the  insolvent  was  subject  at 
the  date  of  the  order  of  sequestration,  or  to  which  he  became  subject  by  reason  of  an 
obligation  incurred  previously  to  the  date  of  the  order. 

On  appeal  to  the  Full  Court, 

Held,  per  Higikbothax,  C.J.,  and  Ebbvibd,  J.  (a'Bbckbtt,  J.,  ditieniiente), 
that  the  legal  effect  of  the  declaration  that  the  deed  was  void  was  to  avoid  it  alto- 
gether, and  to  place  the  husband  and  wife,  as  regarded  the  insolvency  of  the  former 
M  from  the  date  of  the  deed  and  in  respect  of  the  property  mentioned  in  it,  in  the 
nme  position  as  if  the  deed  had  never  been  executed ;  that  the  wife's  dealings  with 
her  separate  estate  after  the  date  of  the  deed  became,  upon  and  by  virtue  of  the 
declaration,  separate  from  the  transaction  declared  to  be  void ;  that  her  payments  to 
D.  miist  be  regarded  as  bond  fide  payments  made  by  her  at  the  implied  request  of  her 
haband,  and  though  they  were  made,  in  fact,  in  intended  performance  of  a  contract 
with  her  husband,  they  were  not  affected  by  her  knowledge  that  her  husband 
ittenipted  to  defraud  his  creditors  by  an  act  which  has  proved  ineffectual,  and  that 
she  was  entitled  to  prove  for  the  amounts  actually  paid  to  D.,  less  the  amount  of  the 
proceeds  of  stock  sold. 

Acts  bond  fide  done  by  a  party,  and  in  intended  performance  of  a  contract  on  an 
execatory  consideration,  are  not  necessarily  avoided  by  the  subsequent  setting  aside 
or  rescission  of  the  contract. 

Motion  before  the  Court  of  Insolvency,  at  Melbourne,  to  admit       April  30. 
a  proof  of  debt  of  Eliza  Orr  upon  the  estate  of  her  husband,  Edward 
Orr,  an  insolvent,  for  864Z.  13«.  4d.,  money  paid  by  her  to  John 
George  Dougharty  at  the  request  of  her  husband. 

Her  proof  of  debt  alleged  that  she  held  no  security  for  the 
repayment  of  the  amount  of  the  debt  except  an  assignment  of 
certain  stock,  goods  and  chattels,  dated  22nd  October  1885,  made 
between  her  husband  and  herself,  which  had  been  held  by  the  Court 
of  Insolyency  to  be  void,  as  against  the  assignee  of  the  estate,  under 
the  provisions  of  the  "  Insolvency  Statute  1871.*' 

The  assignee  rejected  the  proof  on  the  following  grounds : — 

1.  That  the  claim  was  not  legaUy  enforcible. 

2.  That  the  aasignment  had  been  declared  void,  as  against  the  assignee,  and  she 
could  not  prove  for  any  claim  founded  upon  the  void  assignment. 

3.  That  there  was  no  sufficient  proof  that  she  had  paid  Dougharty  364Z.  18«.  ^,, 
or  any  sum. 

4.  That  there  was  no  sufficient  proof  that  the  364/.  18f .  4d.,  or  any  sum,  was  paid 
to  DoQgharty  by  her  at  the  request  of  the  insolvent,  and  that  there  was  no  proof  ot 
uy  such  request  by  the  insolvent. 
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r.O.  6.  That  if  tbe  did  pay  the  3642.  13#.  4d.,  or  any  part  of  it,  sho  did  lo  as  a  liability 

incurred  by  her  under  the  terms  and  oorenants  contained  in  the  assignment  by  and 

^^  under  which  she  obtained  an  absolnte  transfer  of  the  property  in  the  lire  stock,  goods 

jf^  ^  and  chattels  comprised  in  the  assignment^  and  the  considerations  for  the  liability 

Obb.  incurred  by  her  had  been  executed. 

6.  That  she  had  always  claimed  and  insisted  before  the  Court  of  Insolrency  that 
by  the  assignment  she  had  obtained  an  absolnte  transfer  to  herself  of  all  stock,  goods 
and  chattels  comprised  therein,  and  dealt  with  the  same  on  that  footing,  and  she  had 
taken  possession  of  them  and  sold  portions  thereof  and  received  the  proceeds  and  the 
consideration  for  the  liability  she  incurred  under  the  assignment  had  been  executed. 

7.  That  there  had  been  no  failure  of  consideration  for  the  said  covenants  and 
liabilities,  or  if  there  had  been  it  had  only  been  partial  and  did  not  entitle  her  to 
proTe  any  daim  for  money  paid,  if  any,  by  her  to  Dougharty,  or  if  she  was  legally 
entitled  to  prove  for  any  such  claim  it  ought  to  be  reduced  by  the  amount  received 
by  her  for  stock,  goods  and  chattels  sold  by  her. 

The  motion  came  on  before  the  Court  of  Insolvency,  and 
eyidence  was  called  on  2nd  and  19th  October  1888,  and  His  Honor 
reserred  his  decision. 

Oei,  19.  Jttdob  Molvswobth  now  delivered  the  following  judgment : — In  the  estate  of 

'— ^  Edward  Orr  an  application  is  made  to  the  Court  under  sec.  107,  rules  25  and  follow- 

ing, to  admit  a  proof  of  debt  of  Eliza  Orr,  wife  of  the  insolvent,  for  9MI.  13«.  4i., 
"for  money  paid  by  me  to  John  George  Dougharty  at  the  request  of  Edward  Orr." 
From  the  evidence  it  appears  that  Mrs.  Orr  was  entitled  to  some  property  under  her 
father's  will.  Mr.  Blake,  her  trustee,  was  in  the  habit  of  paying  her  about  2001.  a 
year  income.  Prior  to  22nd  October  1885  the  insolvent  had  obtained  money  from 
Mr.  Dougharty  secured  by  stock  mortgage  dated  27th  August  1884.  In  October 
1885  insolvent  was  in  debt  to  Dougharty  and  others,  and  Dougharty  was  threatening 
to  take  some  proceedings  against  the  insolvent  for  the  wrongful  removal  or  dispossl 
of  stock.  An  arrangement  was  then  made  between  Dougharty,  the  insolvent^  and 
the  insolvent's  wife,  contained  in  two  deeds  dated  22nd  October  1885.  On  the 
insolvency  of  Edward  Orr  his  assignee  attached  for  the  estate  the  property  so  assigned 
by  the  deed  from  the  insolvent  to  his  wife,  and  the  Court  of  Insolvency,  in  December 
1887,  declared  the  assignment  to  be  void  as  against  the  insolvent's  creditors.  (See 
the  iirytw  17th  December  1887.)  The  Court  then  held  that  there  was  evidence  that 
the  insolvent  intended  to  cheat  all  his  creditors  except  one  (Dougharty),  and  that  his 
wife  knew  it.  From  the  deeds  dated  22nd  October  1885  it  appears  "  that  in  con- 
sideration of  Mrs.  Orr  becoming  liable  for  the  payment  to  Dougharty  of  moneys  due 
by  her  husband  under  the  stock  mortgage  Dougharty  released  Orr,  but  did  not 
release  the  stock,  etc.,  mortgaged,  Dougharty  undertaking  not  to  take  any  proceed- 
ing^ or  make  any  claims  against  Orr  in  respect  of  the  wrongful  removal  or  disposal  of 
stock,  and  Orr  assigns  and  transfers  to  his  wife,  etc.,  all  the  stock,  etc.,  mentioned  in 
the  deed  of  22nd  October  1885,  subject  to  Dougharty's  stock  mortgage  27th  August 
1884."  Mrs.  Orr  got  possession,  sold  some  sheep,  remained  in  possession  from 
October  1885  till  attachment.  Mr.  Blake,  on  her  behalf,  paid  Dougharty  2701,  on 
12th  August  1886.  Dougharty  took  no  proceedings  against  Mr.  Orr  for  removal  or 
disposal  of  stock.  It  is  now  contended  that  Mrs.  Orr  should  be  allowed  to  prove  on 
the  estate,  as  the  consideration  for  the  2701.  has  Cedled.  No  order  b  made,  and  the 
motion  is  now  refused.    Applicant  to  pay  assignee,  or  his  solicitor,  his  taxed  costs. 
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Orr  appealed  to  the  Sapreme  Court  f.o. 

it  and  Kerferd,  JJ.] ,  on  the  grounds —  i889 

ignee's  groands  of  rejection  of  the  proof  have  j^  ^^ 

Obs. 
the  learned  judge  the  proof  ought  to  have  heen 

ned  judge  is  wrong  in  law. 

01.  at  the  least  the  proof  ought  to  have  heen 


the  appellant — ^It  is  submitted  that 
b  of  an  insolvent's  property,  made  in 
)  the  insolvent  or  on  his  behalf,  has 
st  be  regarded  as  if  it  never  existed, 
payments  is  entitled  to  recover  them 

His  estate  has  had  the  benefit  of  the 
if  they  had  not  been  made  Dougharty 
state  for  the  amount  of  his  debt.     It 

of  an  insolvent  who  has  been  fraudu- 
L  compelled  by  the  assignee  to  disgorge, 
solvent's  estate  for  the  amount  of  his 
Jobson  (6).  The  money  was  paid  to 
[uest  of  the  insolvent.  If  the  evidence 
ction  it  was,  at  all  events,  paid  at  his 
lid  have  been  liable  to  repay  it  to  his 
solvent  as  soon  as  the  consideration  for 
ey  failed.  It  did  fail  as  soon  as  the 
is  submitted  that  the  payments  made 
^ates  at  his  implied  request  constituted 

was  provable  under  sec.  112  as  a  debt 
ae  liable  after  sequestration  when  the 
p.  Chaplin  (c). 

nt — Whatever  money  Mrs.  Orr  paid 
^quest  either  express  or  implied  of  her 
ility  incurred  by  her  under  the  deed  of 
eed  Dougharty  released  her  husband 
o  his  debt  and  his  wrongful  dealings 

6  A.J.R.  164.  (c)  26  Ch.  D.,  p.  833. 
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F.o.         with  the  mortgaged  stock.     Two  of  the  considerations  for  that 
1889  assignment   were  therefore  actually  execnted.     As  to   the  third 

j~  consideration  for  its  execution ;  the  assignment  of  the  goods  and 

Obb.  chattels   of  her  husband,  they  were  assigned  to  her ;    she  had 

possession  and  control  of  them  for  over  two  years.  All  of  them 
she  used,  some  she  consumed,  others  she  sold  and  receiyed  the 
proceeds  of.  The  mere  fact  that  she  loses  the  residue  because  of 
the  fraud  does  not  therefore  give  her  a  right  to  prove  against  her 
husband*s  estate  for  money  paid  by  her  to  Dougharty  under  her 
own  absolute  liability  to  him.  In  any  case  the  failure  of  consi- 
deration was  only  partial,  and  that  gives  her  no  right  to  recover 
against  his  estate:  Whincup  v,  Hxighes  {d)\  Clare  v.  Lamb  («). 
Money  paid  in  pursuance  of  an  illegal  consideration  cannot  be 
recovered  :  Collins  v.  Blantem  (/) ;  McKinneU  v.  Robinson  (g). 
The  learned  judge  expressly  found  as  a  fact  that  there  was  fraud, 
for  he  found  that  both  the  husband  and  wife  knew  that  the  execu- 
tion of  the  deed  would  have  the  effect  of  divesting  the  husband  of 
all  his  property,  and  leaving  the  other  creditors  out  in  the  cold. 
The  fraud  vitiated  the  whole  transaction.  It  was  void  under 
13  Eliz.,  c.  5,  as  well  as  under  the  '*  Insolvency  Statute  1871." 
Besides,  Mrs.  Orr  has  always  insisted  that  the  transaction  was  an 
outright  sale  to  her,  not  a  security  for  her  advance  to  Dougharty, 
and  cannot  now  be  heard  to  say  that  it  was  a  security  only: 
Marshall  v.  Berridge  Qi).  If  the  assignment  was  only  a  security, 
as  the  appellant  now  contends,  it  is  invalid,  as  it  was  not  registered 
under  the  Bills  of  Sale  Act,  and  the  annual  a£B[davit  required  by 
sec.  18  of  the  Act  No.  557  was  not  filed.  Re  Walker  and  Re 
Jobson  cited  contra  are  clearly  distinguishable  from  this  case,  for 
in  those  cases  there  was  a  valid  pre-existing  debt  owing  to  the 
creditor,  and  the  effect  of  making  the  creditor  disgorge  was  simply 
to  remit  him  to  his  former  position  as  an  unpaid  creditor. 

Cur.  adv.  vuU. 

Maif  31.  a'Begeett,  J.     This  is  an  appeal  from  the  rejection  of  a  proof 

of  debt  tendered  by  Mrs.  Eliza  Orr  against  the  insolvent  estate  of 

id)    L.R.6C.P.  78.  [g)   3  M.  A  W.,  p.  441. 

(«)    L.R.  10  C.P.  384.  (A)    19  Ch.  D.  233. 

(/)  2  Wils.  841. 
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her  husband,  Edward  Orr.     The  proof  arises  out  of  a  transaction      .    f-o« 
between  husband  and  wife  and  one  John  George  Dougharty,  a  i889 

mortgagee  of  the  husband's.     The  husband  had  improperly  dealt  Jj^ 

with  some  of  the  stock  included  in  the  security.     The  wife  had  Obr. 

separate  property,  and  it  was  agreed  between  the  three  parties  that  A'Beekett,  J, 
she  should  undertake  to  pay  Dougharty*s  debt,  and  that  he  should 
release  his  security  and  all  claims  against  the  husband  in  respect  of 
the  debt,  or  the  alleged  dealing  with  stock.  In  consideration  of 
this  undertaking  by  the  wife,  the  husband  agreed  to  assign  to  the 
wife  liye  stock,  farming  implements,  and  household  furniture, 
constituting  all  his  property.  The  arrangement  was  carried  into 
effect  by  two  deeds,  dated  22nd  October  1885,  by  one  of  which, 
between  the  husband  and  wife,  the  assignment  was  perfected.  The 
wife  entered  into  possession,  sold  some  of  the  stock  to  the  value  of 
about  50L,  and  paid  off  Dougharty.  Her  husband's  estate  was 
sequestrated,  and  in  March  1887  the  assignee  attached  all  the 
assigned  property  remaining  unsold.  The  wife  gave  notice  of 
motion  to  recover  the  property  attached,  which  she  claimed  as 
belonging  to  her  absolutely  under  the  deed  of  October.  The  case 
was  tried  in  the  Insolvent  Court,  and,  after  "hearing  evidence,  which 
is  not  before  us  on  this  appeal,  the  judge  decided  against  her,  that 
the  assignment  was  void  under  sec.  70  of  the  Insolvent  Act,  which 
inyalidates  settlements  made  for  valuable  consideration  (as  this  was), 
unless  made  in  good  faith.  The  grounds  of  the  decision,  as  stated 
in  the  judgment,  were  that  the  property  was  worth  more  than  the 
amount  of  Dougharty 's  debt,  that  it  was  the  whole  of  the  husband's 
property,  that  the  husband  owed  debts  to  other  creditors,  that  he 
intended  to  cheat  those  other  creditors,  and  that  his  wife  knew  it. 
That  decision,  so  far  as  it  goes,  is  binding  upon  this  Court,  and 
the  wife  has  to  rely  upon  it,  for  without  it  she  would  have  no  pre- 
tence of  right  to  prove  on  her  husband's  estate.  If  we  look  at  the 
order  alone,  it  is  a  decision  that  the  property  attached  did  not 
belong  to  the  wife.  If  we  look  at  the  reasons  for  making  the  order, 
we  see  that  the  agreement  was  treated  as  void,  as  an  attempt  to 
cheat  the  husband's  creditors  with  the  wife's  knowledge.  The 
result  was  to  deprive  the  wife  of  the  bulk  of  the  property  which 
she  had  taken  as  the  consideration  for  paying  her  husband's  debt 
to  Dougharty.    According  to  exhibit  F  she  had  paid  him  about  8802. 
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F.o.    .      in  all,  and  she  had  sold  only  SOL  worth  of  the  property  assigned 
1S89  to  her  before  it  was  taken  from  her,  so  that  she  had  discharged 

Z  with  her  own  money  a  debt  of  her  husband   to  the  extent  of 

Orb.  880{.     If  this  Court  had  a  free  hand  to  deal  with  the  whole  matter, 

A* Beckett,  J.  ftud  adjust  the  equities  between  the  wife  and  the  creditors,  much 
might  be  said  in  support  of  the  wife*s  claim  to  compensation  for 
having  relieved  the  estate  from  a  debt  of  8S0{.,  which  presumably 
would  have  been  proved  upon  it  but  for  her  payment.  The  Court 
has,  however,  no  such  power,  but  has  merely  to  determine  whether 
the  learned  judge  of  the  Insolvent  Court  rightly  decided  that  the 
proof  tendered  by  the  wife  was  not  provable  under  sec.  112  of  the 
Insolvency  Statute,  which  only  allows  proof  of  debts  to  which  the 
insolvent  was  subject  at  the  date  of  the  order  of  sequestration,  or 
to  which  he  becomes  subject  by  reason  of  an  obligation  incurred 
previously  to  the  date  of  the  order.  In  this  aspect  the  purpose  to 
which  the  wife's  money  was  applied  is  immaterial.  Suppose,  for 
instance,  that  instead  of  agreeing  to  pay  Dougharty's  debt,  the  wife 
had  agreed  to  settle  a  sum  of  money  on  a  daughter's  marriage,  and 
had  settled  it  in  consideration  of  the  assignment,  could  she  prove 
upon  the  husband's  estate  for  the  amount  she  had  settled  ?  The 
answer  must  depend,  as  it  does  in  regard  to  the  present  proof,  upon 
whether  she  could  be  considered  a  creditor  of  the  husband.  The 
judgment  under  appeal  has  answered,  as  I  think  rightly,  in  the 
negative.  Mr.  Justice  Molesworth  observed  in  the  case  of  Shaw  v. 
Slater  (i)  :  ''  Ordinarily,  where  settlements  executed  for  a  colour- 
able consideration  are  set  aside  as  fraudulent  against  creditors,  I 
should  say  that  the  consideration  is  forfeited,  and  the  person  giving 
it  is  not  entitled  to  be  recouped."  In  that  case,  exercising  the 
power  of  the  Court  in  equity,  thinking  that  the  wife  was  innocent, 
and  applying  the  maxim,  ''  He  who  seeks  equity  must  do  equity/* 
the  learned  judge  saw  his  way  to  giving  the  wife  some  compensa- 
tion. In  the  present  case  this  could  not  be  done,  and  the  wife  is 
not  asking  to  be  allowed  compensation,  but  is  asserting  a  right. 
The  appellant  has  endeavoured  to  make  out  that  she  is  a  creditor 
of  her  husband  in  two  ways.  First,  it  is  contended  that,  as  the 
assignment  which  was  the  consideration  to  her  for  paying  Dougkarty 
has  been  set  aside,  she  can  now  say  that  she  paid  him  under  an 
(i)  2  w.w.  &  a'B.,  p.  169. 
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ind  to  repay  her,  which  makes  him  f.o. 

principle  which  would  justify  such  isso 

that  which  she  stipulated  for,  and  ^~ 

urposes.     What  was  left  was  after-  Oeb. 

husband's  creditors  through  his  a' Beckett,  J. 
bify  her  in  saying  that  her  husband 
ler  a  promise  which  he  never  made, 
ad  supervened,  and  the  assignment 
itors  under  Statute  18th  Elizabeth, 
would  have  the  right  to  recover  in 
he  amount  she  had  paid  Dougharty  ? 
romise  by  the  husband  to  repay  the 
was  an  express  contract  to  give,  and 
l  as  consideration  for  the  wife's  pay- 
lied  promise.  The  legal  relation  in 
>od  to  one  another  in  respect  of  the 
ance  of  this  express  contract  between 
le  act  of  a  third  person,  whether  a 
as  void  against  him  under  the  18th 
ng  the  contract  as  void  against  all 
^ency  Statute.  It  is  to  be  observed 
e  the  Statute  of  Elizabeth,  does  not 
r;  it  avoids  it  only  as  against  the 
iditors  in  the  other.  The  settlement 
parties,  and  would  be  still  operative 
ditors  anything  were  left  for  it  to 
quity  Jurisprudence  (18th  ed.),  sec. 
>he  would  have  been  safe,  if  she  had 
Y  of  no'greater  value  than  the  amount 
ky,  or  had  taken  security  over  all  her 
ks  the  law  requires.  Unless  she  can 
of  her  husband's  estate,  she  cannot 
cannot  see  how  she  can  be  brought 

appeal  should  be  dismissed,  with 
by  which  the  right  to  prove  is  sup- 
tion  moving  to  Mrs.  Orr  for  paying 
recover  the  amount  she  paid  to  him. 
McN.  &  G.,  p.  96. 
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F.o.  The  answer  to  this  is  that  there  has  not  been  a  total  failure  of  con- 

1889  sideration,  as  she  has  had  the  use  of  the  assigned  property  for  two 

J~  years,  and  has  sold  part  of  it.     Beside  this,  the  illegality  of  the 

Obb.  transaction  with  her  husband  might  preclude  her  from  recoYering, 

A'Beeketi,  J.     even   if  there  had  been   a  total   failure   of    consideration :   See 

Stokes  V.  Twitchen  (Q.     So  also  a  plaintiff  cannot  recover  as  upon 

a  failure  of  consideration  where  he  has  obtained  that  which  he 

bargained  for,  although  it  turns  out  to  be  valueless,  as  in  the  case 

of  an  invalid  patent :  Taylor  v.  Hare  (m).     The  case  is  one  of  some 

hardship  for  the  appellant,  but  the  hardship  has  arisen  from  her 

entering  into  an  arrangement  regardless  of  the  interests  of  her 

husband's  creditors. 

HiGiNBOTHAM,  C.J.,  delivered  the  judgment  of  himself  and 
Kerfebd,  J.,  as  follows: — This  is  an  appeal  from  a  decision  on 
the  2nd  of  October  1888,  of  the  Court  of  Insolvency,  Melboame, 
refusing  an  application  by  Mrs.  Eliza  Orr,  the  wife  of  the  insolvent, 
to  be  admitted  to  prove  on  her  husband's  estate  a  debt  of 
3642.  Ids.  4d.  The  statement  of  his  reasons  forwarded  by  the 
learned  judge,  with  a  copy  of  the  notes  of  evidence,  assigns  no 
ground  for  this  decision.  It  may  be  supposed  that  the  decision 
was  founded  on  a  previous  judgment  of  the  Court  of  Insolvency,  on 
17th  December  1887,  by  which  a  deed  of  transfer  executed  by  the 
insolvent  to  his  wife  on  22nd  October  1885  was  declared  to  be  void 
as  against  the  insolvent's  creditors  under  the  provisions  of  sec.  70 
of  the  "  Insolvency  Statute  1871,'*  as  a  conveyance  or  transfer  of 
property  not  made  in  favour  of  a  purchaser  in  good  faith  and  for 
valuable  consideration.  The  Court  then  held  that  there  was 
evidence  that  the  insolvent  intended  by  this  deed  to  cheat  all  his 
creditors  except  one  creditor,  Dougharty,  and  that  his  wife  knew  it. 
A  second  deed  of  the  same  date  (22nd  October  1885),  by  which,  in 
consideration  of  Mrs.  Orr  having,  at  the  request  of  her  husband, 
become  personally  liable  to  Dougharty  for  the  payment  of  all 
moneys  owing  by  her  husband  to  Dougharty,  under  a  previons 
mortgage  of  stock,  Dougharty  released  the  husband  and  his  estate 
and  effects  other  than  the  stock  and  property  comprised  in  the 

(0    8  Taun.  492.  (m)  1  B.  A  P.  (N.R.)  260. 
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proye  a  debt  on  her  hasband's  estate.  The  last  of  the  payments 
made  by  her  in  respect  of  which  she  seeks  to  rank  on  the  estate 
was  made  by  her  to  Dougharty  on  13th  August  1886,  nearly  ten 
months  after  the  execution  of  the  deed,  and  previously  to  the  date 
of  the  order  of  sequestration.  The  legal  effect  of  the  declaration 
that  this  deed  was  void  was  to  avoid  it  altogether,  and  to  place  the 
husband  and  wife,  as  regards  the  insolvency  of  the  former,  as  from 
the  date  of  the  deed  and  in  respect  of  the  property  mentioned  in  it, 
in  the  same  position  as  if  the  deed  had  never  been  executed.  The 
property  of  the  husband  included  in  the  deed  became  invested  in 
the  assignee  in  insolvency  immediately  upon  and  by  force  of  the 
declaration,  together  with  a  right  of  account  against  Mrs.  Orr  in 
respect  of  her  husband's  property  and  all  such  dispositions  of  it,  if 
any,  made  by  her  after  and  in  pursuance  of  the  assignment  as  would 
have  been  void  against  the  assignee  if  made  by  her  husband.  That 
declaration  also  released  the  wife  as  from  the  date  of  the  deed  from 
the  legal  obligation  of  the  promise  to  become  liable  to  the  creditor, 
which  formed  the  consideration  of  the  assignment.  The  wife's 
dealings  with  her  separate  property  after  the  date  of  the  deed 
became  upon  and  by  virtue  of  the  declaration  separate  from  the  trans- 
action declared  to  be  void.  Her  payments  to  this  creditor  must  be 
regarded  in  our  opinion  as  bond  fide  payments  made  by  her  at  the 
implied  request  of  her  husband,  and  though  they  were  made  in  fact 
in  intended  performance  of  a  contract  with  her  husband,  they  are 
not  affected  by  her  previous  knowledge  that  her  husband  attempted 
to  defraud  his  creditors  by  an  act  which  has  proved  ineffectual. 
Acts  bond  fide  done  by  a  party,  and  in  intended  performance  of  a 
contract  on  an  executory  consideration,  are  not  necessarily  avoided 
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F.o.  by  the  snbBequent  setting  aside  or  rescission  of  the  contract.  In  a 
18^  case  like  the  present,  as  in  many  other  cases,  the  law  would  imply 
^^  a  new  contract  with  fresh  consideration  to  support  such  acts,  and 

Obs.  to  supply  the  means  of  recovering  just  claims  arising  from  them. 

Biffi»hotham,c^.  We  are  of  opinion  that  the  payments  made  by  Mrs.  Orr  out  of  her 
separate  property  to  the  creditor  Dougharty  constitute  a  legal  debt, 
and  that  such  debt  is  proyable  under  sec.  112  of  the  Act  as  a  debt 
to  which  the  insolvent  became  subject  after  sequestration  upon,  and . 
as  the  effect  of  the  declaration  that  the  deed  of  22nd  October  1885, 
was  void,  and,  by  reason  of  the  obligation  to  repay  the  moneys  paid 
by  his  wife  at  his  request,  incurred  by  the  insolvent  previously  to 
the  date  of  the  order  of  sequestration :  See  Exparte  ChapUn,  in 
re  Sinclair  (n).  It  is  .true  that  considerations  of  equity  cannot 
govern  the  determination  of  the  question  in  this  case,  which  is 
whether  the  creditor  seeking  to  prove  has  a  legal  debt ;  but  it  is  no 
objection  to  Mrs.  Orr's  claim  to  prove  a  legal  debt  that  the  claim 
is  supported  by  the  clear  equities  of  the  case.  The  exact  amount 
of  the  debt  payable  cannot  be  ascertained  from  the  documents  and 
evidence  brought  before  the  Court  on  this  appeal.  The  amount 
of  the  claim,  8641.  IQs.  id.,  which  is  stated  to  be  the  fall  amount 
of  Dougharty*s  mortgage,  is  clearly  not  the  amount  provable. 
Inquiry  must  be  made  to  ascertain  what  payments  were  actually 
made  by  Mrs.  Orr  to  this  creditor.  Mrs.  Orr  will  be  liable  to  the 
trustee  for  all  of  the  property  in  the  estate  that  would  have 
remained  in  her  husband,  and  would  have  become  vested  in  the 
assignee  if  the  deed  had  never  been  executed  during  the  time  she 
was  in  possession,  and  before  the  deed  was  set  aside.  Subject  to 
a  direction  of  the  Court  of  Insolvency  to  cause  such  inquiry  to  be 
made,  and  to  admit  proof  of  debt  thereon,  the  appeal  will  be  allowed 
with  costs. 

Appeal  allowed  with  costs.  Case  remiUed 
to  the  Court  of  Insolvency  to  ascertmn 
what  is  the  amount  due  to  Mrs.  Orr, 

Solicitors  for  Mrs.  Orr :  Blake  dk  RiggaU. 
Solicitors  for  the  assignee  :  Dujffy  dt  Wilkinson. 

A.  J.  A. 

(n)    26  Ch.  D.,  at  p.  333. 
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LNCE  t>.  ALLEN.  1889 

,       June  12,  U. 
ments — Misdescription  of  allotments — Mutual  

of  certificates— Terms-^*'  Transfer  of  Land        Hodges,  J. 
Act  No.  872,  ss.  7  and  8. 

r,  under  the  **  Transfer  of  Land  Statute"  (No. 
,  upon  29  feet  of  which  frontage  were  two  shops, 
ler  1887  sold  to  one  W.  the  29  feet  frontage  on 
3  land  being  so  described  in  the  contract  of  sale. 
B.  to  W.,  in  which  the  position  of  the  29  feet  front- 
described  as  to  overlap  the  wall  of  the  hotel  by  5^ 
icate  of  title  was  issued  to  W.  of  the  land,  includ- 
y  sold  the  land  so  described  to  M.  and  A  ,  who 
le  same,  and  in  turn  sold  to  the  plaintiffs,  who 
19  feet  of  the  land,  including  the  5i  inches.  In 
lie  land  on  which  the  hotel  was  built  to  J.,  who 
lefendant,  who  obtained  a  certificate  of  title  to 
ess  the  5|  inches  on  which  the  wall  of  his  hotel 
le  defendant  applied  to  the  Titles  Office  to  have 

the  5 1  inches.  Notice  of  the  application  was 
i  a  caveat  against  it,  and  then  brought  an  action 
nches,  to  which  the  defendant  counterclaimed, 
le  amended. 

eir  predecessors,  never  intended  to  purchase  the 
r  them  on  the  ground,  they  were  not  bond  fide 
itioned  in  their  certificate,  and  were  not  therefore 

"  Transfer  of  Land  Statute  "  (No.  301) ;  that 
lie  apparent  want  of  privity  between  himself  and 
Etnd  8  of  the  Amending  Act  (No.  872),  to  have 
icates  rectified,  but  that  this  would  only  be  done 
plaintiffs  the  corresponding  amount  of  land  upon 


nee,  John  Healey,  and  Ernest  Bolger        June  12. 
ver  possession  of  5^  inches  of  land  in 

bridge,  on  the  2nd  February  1887,  was 
certain  land  forming  part  of  Crown 
of  Prahran,  County  of  Bourke,  having 
sle  Street,  including  the  5^  inches  in 
frontage  were  erected  two  shops,  and 
On  12th  September  1887  Buckeridge 
[;hat  part  of  the  land  on  which  the  two 
ad  sold  was  described  in  the  contract 
e  of  29  feet  to  Carlisle  Street,  upon 
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1889  which  is  erected  two  brick  and  weatherboard  shops,  presently  occu- 

Plsabancb  pied  by  Messrs.  Kelleher  &  McNally  and  Mr.  Wickam  respectiyely."  - 
Allbn.  ^  transfer  was  subsequently  executed  by  Buckeridge  to  Wiseman, 
in  which  the  land  transferred  encro£u;hed  5^  inches  on  the  wall  of 
the  hotel.  A  certificate  of  title  to  the  land  so  transferred,  includ- 
ing the  6\  inches,  was  issued  to  Wiseman  on  the  dOth  November 
1887.  Subsequently  Wiseman  sold  to  two  persons,  Metcher  and 
Abbott,  the  land  comprised  in  such  certificate,  who  subsequently  , 
sold  the  same  to  the  plaintiffs,  who  in  turn  obtained  a  certificate  of 
title  to  the  land,  including  the  5^  inches.  In  October  1887 
Buckeridge  sold  the  land  on  which  the  hotel  was  built  to  Joske  k 
Best,  who  subsequently  sold  the  same  to  the  defendant.  By 
mistake  the  transfers  in  each  case  were  of  the  land  bought,  less 
the  b^  inches,  and  both  Joske  &  Best  and  the  defendant  obtained 
certificates  of  title  to  the  land  so  transferred.  Upon  discovering 
the  mistake  the  defendant  applied  to  the  Titles  Office  to  have  his 
certificate  amended.  The  usual  notice  having  been  served  on  the 
plaintiffs,  they  lodged  a  caveat,  and  then  brought  the  present  action 
to  eject  the  defendant  from  the  b^  inches.  The  defendant  alleged 
that  the  inclusion  of  the  5^  inches  in  the  transfer  from  Buckeridge 
to  Wiseman  was  by  mistake  of  Buckeridge's  solicitor  ;  that  none  of 
the  successive  purchasers  of  the  shops  intended  to  purchase  the  land 
as  set  out  in  that  transfer  or  in  the  certificates ;  that  they  bought 
what  they  saw  on  the  land,  namely,  the  two  shops  with  the  land  on 
which  they  stood,  and  that  it  was  by  the  mutual  mistake  of  the 
vendor  and  purchaser  in  each  instance  that  the  5^  inches  was 
included  in  each  transfer.  The  defendant  also  alleged  that  a 
corresponding  mistake  had  been  made  in  the  transfer  of  the  hotel 
from  Buckeridge  to  Joske  &  Best,  and  from  them  to  the  defendant, 
in  excluding  the  b)^  inches  on  which  the  hotel  stood.  The  defendant 
accordingly  counterclaimed  that  the  certificates  of  title  issued  to  the 
plaintiffs  and  to  the  defendant  should  be  rectified  by  excluding  firom 
the  former  the  6^  inches  and  including  it  in  the  defendant's  certificate. 
The  plaintiffs  contended  that  if  the  defendant  was  entitled  to 
have  the  certificates  rectified  he  should,  in  the  first  instance,  obtain 
for  them  a  title  to  a  corresponding  amount  of  land  at  the  other 
extremity  of  their  land^  they  having  bought  29  feet  frontage  to 
Carlisle  Street. 
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Higgins  and  Bayles  for  the  plaintiffs — The  plaintiffs  are  par-  1889 

chasers,  for  valuable  consideration,  from  the  holder  of  a  certificate  Pxbasanob 
of  title,  and  are  themselves  registered  proprietors  of  the  5^  inches.  allbk. 
Their  title  is  therefore  under  sec.  49  of  the  "  Transfer  of  Land 
Statute''  (No.  801),  paramount,  and  the  defendant  cannot  call 
evidence  to  contradict  their  certificate  of  title.  By  sec.  50,  except 
in  the  case  of  fraud,  and  there  was  no  fraud  in  this  case,  no  person 
taking  a  transfer  from  the  holder  of  a  certificate  of  title  is  concerned 
to  inquire  as  to  the  circumstances  under  which  he  acq  aired  title. 
There  is  nothing  in  the  Act  No.  801  upon  which  the  defendant  can 
rely.  He  must  therefore  rely  upon  sees.  7  and  8  of  the  Amending 
Transfer  of  Land  Statute  (No.  872).  But  sec.  7  applies  only  to 
applications  by  a  proprietor  to  have  his  own  certificate  of  title 
rectified.  Sec.  8  applies  to  applications  to  amend  other  persons' 
certificates.  But  the  Act  is  to  be  read  as  part  of  the  "  Transfer  of 
Land  Statute,*'  and  was  not  intended  to  go  behind  sec.  49  of  that 
Act,  under  which  the  plaintiffs  are  legally  entitled  to  have  the 
defendant  ejected. 

[HoDGBS,  J.  If  you  have  wrongly  got  the  6^  inches,  and  they 
are  entitled  to  have  their  certificate  rectified,  I  will  certainly  not 
make  an  order  ejecting  them  and  putting  you  into  possession. 
Sec.  145  of  the  original  Act  seems  to  be  the  strongest  in  the  plain- 
tiffs* favour,  for  that  makes  their  title  paramount.] 

Yes ;  they  are  bond  fide  purchasers  for  valuable  consideration, 
and  are  registered  proprietors,  and  therefore  by  that  section  are  not 
to  be  deprived  of  their  estate  on  the  ground  of  wrong  description  of 
the  boundaries  or  parcels  of  the  land,  or  otherwise  howsoever. 

Topp  and  Weigall  for  the  defendant — The  vendors  and  pur- 
chasers throughout  intended  to  sell  and  to  buy  the  land  as  occupied 
by  the  hotel  and  the  land  occupied  by  the  shops.  Where  there  has 
been  a  mistake  of  that  kind  running  through  the  titles,  one  pur- 
chaser is  entitled  to  bring  an  action  against  another  purchaser  for 
rectification  of  the  titles,  notwithstanding  the  apparent  want  of 
privity  between  them:  Sutherland  v.  Peel  (a).  The  plaintiffs' 
certificate  was  prior  in  date  to  the  defendant's,  and  they  did  not 

(a)    1  W.W.  &  a'B.  (Eq.)  18. 
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take  the  trouble  to  have  their  certificate  made  out  to  the  land  they 
intended  to  buy.  When  they  bought,  the  defendant  was  in 
possession  of  the  hotel.  They  therefore  had  knowledge  of  the 
possession  of  the  defendant  in  the  5^  inches,  and  sec.  49  makes 
their  certificate  subject  to  the  rights  of  persons  in  hostile  possession. 
It  is  therefore  submitted  that  the  plaintiffs  should  be  ordered  to  do 
all  necessary  acts  to  enable  the  defendant  to  become  registered 
proprietor  of  the  BJ^  inches. 

[HoDOEB,  J.  As  the  defendant  has  not  got  the  6^  inches  in 
his  certificate,  he  cannot  bring  himself  within  the  Act  No.  872.] 

It  is  submitted  that  he  can.  The  plaintiffs  can  get  a  title  to 
the  land  on  which  the  shops  stand.  They  are,  in  fact,  in  possession 
of  more  land  than  what  the  shops  are  on. 

[Hodges,  J.  The  persons  having  a  title  to  the  land  on  the 
other  side  are  not  parties  to  this  action.] 

The  Court  might  put  the  defendant  on  terms  of  getting  for  the 
plaintiffs  the  rest  of  the  land  on  which  the  shops  stand.  He  is 
willing  to  undertake  to  do  so,  for  there  is  no  doubt  that  the  Com- 
missioner of  Titles  would  rectify  the  mistake.  The  plaintiffs  and 
their  predecessors  are  not  bond  fide  purchasers  of  the  B^  inches, 
for  they  never  intended  to  purchase  them,  and  therefore  sec.  49 
cannot  help  them.  The  plaintiffs  bought  the  shops,  but  by  mistake 
got  something  else,  and  any  document  which  has  been  entered  into 
by  mutual  mistake  can  be  rectified.  The  preamble  to  the  Act 
No.  872  recites  that  it  is  expedient  to  amend  the  ''  Traiisfer  of  Land 
Statute y''  and  then  the  Act  makes  provision  for  rectifying  mistakes 
in  certificates  of  title.  The  defendant  is  the  proprietor  of  land 
within  the  meaning  of  sec.  7  of  the  Act  No.  872,  and  is  entitled  by 
that  section  to  apply  to  have  his  certificate  amended  so  as  to  make 
it  accord  with  the  boundaries  of  the  land  actually  and  bond  fide 
occupied  by  him. 

[Hodges,  J.  And  when  that  is  amended  he  can  by  sec.  8  get 
the  certificate  of  the  plaintiffs'  amended.  I  doubt  very  much 
whether  sec.  7  would  allow  him  to  go  to  the  office  and  apply  to 
have  put  in  his  certificate  land  comprised  in  another  person's 
certificate.] 

Sees.  11,  14,  16  and  16  seem  to  show  that  it  does.  Besides, 
the  Act  would  be  nugatory  unless  it  does.     If  the  land  were  under 
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to  have  the  plaintififs'  certificate  of  title  rectified  by  excising  from  it 
that  6^  inches.  The  circumstances  under  which  he  makes  that 
counterclaim  are,  shortly,  these :  About  the  2nd  February  1887, 
one  Buckeridge  was  the  owner  of  the  piece  of  land  on  which  the 
plaintiffs'  shops  stand,  and  also  upon  which  the  defendant's  hotel 
stands.  On  or  about  the  12th  September  Buckeridge  contracted 
to  sell  certain  of  this  land  to  a  person  named  Wiseman,  and  in  the 
contract  of  sale  the  land  is  described  as  the  land  on  which  two 
shops  are  erected.  The  transfer  as  drawn  up  on  that  contract  does 
not  describe  the  land  as  that  on  which  two  shops  are  erected,  bat 
as  land  commencing  at  a  certain  distance  from  a  certain  point.  It 
turns  out  as  shown  by  the  evidence  that  the  land  mentioned  in  the 
contract  and  in  that  certificate  of  title  are  not  identical,  and  that 
Wiseman  had  transferred  to  him  6^  inches  of  the  land  on  which 
the  wall  of  Buckeridge's  hotel  stood,  and  had  not  transferred  to 
him  6\  inches  of  the  land  on  which  the  shops  stand.  Now,  I  take 
it  to  be  clear  from  the  evidence,  almost  beyond  contention,  that  that 
arose  from  a  mistake;  that  the  parties  did  not  buy  according  to 
something  they  saw  on  a  piece  of  paper,  but  according  to  what  they 
saw  on  the  ground ;  that  Buckeridge  sold  according  to  what  he  had 
shown  on  the  ground — the  land  on  which  the  two  shops  were  erected, 
and  nothing  else.  That  was  what  was  intended  at  the  time,  but  by 
mistake  the  transfer  was  made  to  differ  from  the  contract,  though 
the  parties  intended  the  transfer  to  cover  the  same  land  as  that 
described  in  the  contract,  and  though  the  land  described  in  the 
transfer  was  the  land  described  in  the  contract.  Wiseman  then 
sold  to  other  persons — Metcher  and  Abbott — and  again  the  evidence 
is  clear  that  the  purchasers  thought  that  what  they  were  buying  was 
what  they  saw  on  the  ground ;  not  a  certain  piece  of  land  so  many 
feet  from  another  street,  but  a  certain  amount  of  frontage  to  a 
particular  part  of  that  street — the  frontage  on  which  the  shops 
were  built.  I  think  the  evidence  shows  the  defendant  meant  to 
sell,  and  was  selling  what  the  purchasers  meant  to  buy.  It  would 
be  a  monstrous  thing  to  think  that  Buckeridge  was  selling  a  wall  of 
his  hotel  when  selling  the  shops;  but,  still,  if  the  acts  of  the  parties 
were  such  as  to  lead  me  to  suppose  they  bought  according  to  the 
title,  not  to  the  position  of  the  land,  I  should  have  been  bound  to 
give  effect  to  it.      But  the  evidence  distinctly  contradicts  this. 
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boandaries  be  included  in  the  certificate  of  such  proprietor ;  and  it 
was  contended  that  this  exception  did  not  apply  to  this  case  by  reason 
of  the  words  following :  **  Not  being  a  purchaser  for  valuable  con- 
sideration or  deriving  from  or  through  such  a  purchaser,*'  and  it  was 
contended  that  the  plaintiffs  were  purchasers  for  valuable  considera- 
tion, and  consequently  the  certificate  was  absolute.  That,  of  course, 
involves  the  question  whether  or  not  the  plaintiffs  were,  within  the 
meaning  of  this  section,  purchasers  of  this  5}  inches  for  valuable 
consideration  within  the  meaning  of  this  section.  Undoubtedly, 
they  were  purchasers  for  valuable  consideration — but  of  what  ?  It 
seems  to  me  that  what  those  words  mean  is,  that  they  must  be 
purchasers  for  valuable  consideration  of  what  is  described  in  the 
certificate.  Now,  in  my  opinion,  in  this  case  they  are  not  purchasers 
for  valuable  consideration  of  what  is  described  in  the  certificate,  any 
more  than  a  person  who  had  entered  into  a  contract  to  buy  66  feet 
frontage  to  Collins  Street,  Bendigo,  and  to  whom  by  mistake  a 
transfer  had  been  made  and  certificate  issued  for  66  feet  frontage  to 
Collins  Street,  Melbourne,  would  be  a  purchaser  for  valuable  con- 
sideration of  that  66  feet  frontage  to  Collins  Street,  Melbourne.    The 
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PLBASAiroB  66  feet  frontage  to  Collins  Street,  Melbourne,  for  yaluahle  conBi- 
Allen.  deration,  but  of  the  same  frontage  to  Collins  Street,  Bendigo. 
Unless  the  plaintiffs  are  purchasers  for  valuable  consideration, 
I  can  go  behind  their  certificate  and  make  an  order  which  would 
enable  the  defendant  to  get  his  land  on  doing  that  which  he 
must  do,  i.e.y  as  he  asks  equity  he  must  do  equity — as  he  asks 
for  a  mistake  to  be  rectified  in  his  favour,  he  must  rectify  or 
procure  to  be  rectified  a  corresponding  mistake  in  his  neighbour's 
title.  And,  therefore,  I  think  I  may  make  the  order  I  have 
stated.  I  will  allow  the  action  to  stand  over  for  three  months,  and 
meanwhile  the  defendant  can  see  whether  he  can  give  the  plaintiffs 
a  good  title  to  the  land  on  which  the  cottages  stand.  If  he  doesi 
then  order  the  plaintiffs  to  transfer  that  &^  inches  to  the  defendant. 
But  as  I  think  the  defendant  has  unfortunately  been — no  donbt, 
accidentally,  at  the  outset — the  author  of  the  litigation  by  starting 
to  have  the  title  rectified,  and  as  offers  were  made  to  him  by  the 
plaintiffs,  to  which  he  made  no  response  except  referring  them  to 
his  solicitor,  I  think  I  must  go  slightly  further  than  Mr.  Justice 
Molesworth  'did  in  Sutherland  v.  Peel  (a),  and  make  him  pay  the 
costs.  In  that  case  the  Court  ordered  each  party  to  bear  his  own 
costs,  for  the  plaintiffs  had  offered  the  defendant  all  that  he  was 
entitled  to.  If  the  defendant  had  done  so  here  I  should  probably 
have  made  the  plaintiffs  pay  the  costs,  but  as  he  did  not  meet  the 
plaintiffs  when  they  made  an  offer,  I  think  I  must  order  him  to  pay 
the  costs  of  the  litigation,  and  of  getting  a  title  to  this  land  on 
which  the  shops  are.     Refer  to  tax  costs.     Liberty  to  apply. 

Solicitors  for  plaintiff :  Blake  d  RiggaU. 
Solicitor  for  defendant :  Nathan. 

A.  J.  A. 

(a)  1  W.  W.  A  A'B.  (Eq.)  18. 
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1889  companies  having  registered  offices  in  the  colony  should  be  wonnd 

In  re  up  in  the  colony.     The  petition  must  be  amended.     I  most  be 

Gold  aiiNiNG^  satisfied,  on   the  materials  before  me,  that  there   is  no  mining 

Company  No  district  in  which  Melbourne  is. 

LlA-BILITF. 

^^'^''*^'  Solicitors  :  Blake  dk  RiggaU. 

A.  J.  A. 


1889  In  thb  Will  op  HENRY  COX. 
Jul^  25. 
Practice  prohcUe — Old  will  not  proved — No  personaliy — Probate  far  pvrpotet  of 

ffod^pif,  J.  title—'*  The  Adminietration  Act  1872  "  {No.  427), #. 6— Death  ofteetator  before 

Act, 

The  Court  will  not  grant  probate  of  a  stale  will  merely  to  give  facility  for  making 
title  to  real  estate  where  there  is  no  personalty. 

It  is  not  necessary  for  the  purpose  of  making  a  good  title  to  land  to  obtain  piobits 
of  a  will  devising  it  where  the  testator  died  thirty  years  ago. 

Be  Jones  (12  V.L.R.  807)  foUowed. 

Motion  for  probate  of  the  will  of  Henry  C3x  to  his  widow  and 
sole  executrix. 

The  testator  died  in  1859,  having  by  his  will,  made  in  1856, 
left  all  his  property,  real  and  personal,  to  his  widow,  and  appointed 
her  sole  executrix.  There  was  now  no  personal  estate,  and  the  real 
estate  was  of  small  value. 

The  widow  had  never  applied  for  probate  before,  as  she  had 
never  known  it  was  necessary  until  recently  having  sold  the 
real  estate  she  found  that  it  was  necessary  to  obtain  probate  in 
order  to  transfer  it. 

Wasley  in  support  of  the  motion  referred  to  Re  Jones  (a). 

Cur.  adv.  vuU. 

Hodges,  J.  An  application  for  probate  is  made  in  this  case  of 
a  will  which  is  very  old,  the  testator  having  been  dead  for  over 
thirty  years.  The  application,  after  the  expiration  of  that  time,  is 
made  only  and  solely  in  respect  of  real  estate — ^there  is  no  applica- 
tion with  regard  to  personal  estate.  The  matter  has  been  seTeral 
times  dealt  with  by  Mr.  Justice  Molesworth,  and  in  Re  Jones  (a) 

(a)  12  V.L.tt.  807. 
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1889  [IN  CHAMBERS.] 
Nov.  1, 12.  '-  ■" 
GUTHRIE  V.  GUTHRIE. 


Ker/erd,  J. 


Fractice—" Eules  of  the  Supreme  Court  18S4i*'— Order  XXXJ,,  r.&—Imierrqf9- 
toriee — Tendency  o/antteer  to  criminate  pereon  interrogated — Ohjeciion  to  aiuiwr. 

A  party  may  object  to  answer  interrogatories  which  tend  to  criminate  him.  When 
sach  objection  is  taken  on  oath,  and  there  is  no  evidence  to  the  contrary,  the  judge  is 
bound  to  assume  that  it  is  made  bondjide. 

Application  for  an  order  for  farther  and  better  answers  to 
interrogatories. 

This  was  an  application  on  behalf  of  the  plaintiff  for  farther 
and  better  answers  to  interrogatories.  The  facts  are  folly  set  out 
in  the  judgment. 

Madden  in  support  of  the  application. 

Hood  te  oppose. 

Cur.  adv.  vuU. 

Eebferd,  J.  This  action  is  brought  to  obtain  a  declaration 
that  the  defendant,  Mary  Guthrie,  is  the  trustee  for  the  plaintiff, 
John  Guthrie,  of  the  proceeds  of  the  sale  of  certain  lands  at 
Melaluka  in  South  Australia,  and  for  accounts  and  for  payment 
of  a  sum  which  may  be  found  to  be  due  by  the  defendant  to  the 
plaintiff.  It  appears  from  the  statement  of  claim  that  lands 
were  obtained  in  the  name  of  the  plaintiff  under  the  provisions 
of  the  South  Australian  Land  Acts,  and  also  in  the  name  of 
the  defendant;  and  that  the  plaintiff  transferred  to  the  defen- 
dant the  lands  in  his  name  for  the  purpose  of  being  sold  in 
connection  with  lands  held  by  the  defendant,  and  this  was  done 
in  pursuance  of  an  agreement  under  which  the  plaintiff  was  to  be 
paid  a  proportionate  value  out  of  the  proceeds  of  the  sale  for  the 
lands  transferred  by  him  to  the  defendant.  The  defendant  denies 
the  plaintiff's  allegations,  and  states  that  any  lands  of  which  the 
plaintiff  was  the  proprietor,  he  became  so  in  violation  of  the  provi- 
sions of  an  Act  of  the  Legislature  of  South  Australia,  intituled 
'*  The  Waste  Lands  Amendment  Act  1868-9,*'  and  in  pursuance  of 


Digitized  by 


Google 


intiff  and  the  defendi 
Bndant's  behalf,  wherel 
uld  select  the  lands  ae 
he  plaintiff  transferred 

of  that  agreement, 
to  whether  he  (the  plaii 
r  of  certain  lands  menti 

there  was   any   agree: 
at  as  to  a  transfer  of 
;  whether  the  plaintif 
the  defendant  of  such  h 

in  whose  presence  w 
Binds  sold  by  the  defend 
L876  held  certain  lam 
rice  and  to  whom  were 
ed  in  the  statement  of  < 

persons  as  agent  or  aj 
^fendant)  on  the  1st  Oc 

possessed  of  or  entitl 
iefendant  contends  tha 
rogatory  is  a  question  c 
she  also  upon  oath  de( 

alleging  that  she  bel 
[pose  her  to  the  risk 
jection  as  to  answerinj 
od  one.  With  regard  i 
Federal  Council  Act  (N 
lotice  of  all  Acts  of  P 
have  examined  the  A< 
Australia  relating  to  ^ 
gs  it  does  entail  penal  c 
unster  (a),  it  was  held 
3,  which  is  made  by  affi 
he  answer  to   criminat 

.  .  .  if  from  the  r 
such  a  tendency  seems 
of  facts  as  disclosed  I 

LIO. 


Digitized  by 


Google 


K9rf9rd,  J. 


614  SUPREMB  COURT :  VICTORIA.  [V.  L.  B. 

18B9  pleadings  and  the  affidavit,  and  after  considering  the  provisions  of 

OuTHKii  the  Act  of  South  Australia  referred  to,  I  would  say  that  the  alleged 
auTHBiB.  agreements,  about  which  information  is  asked,  may  fall  within  the 
provisions  of  the  criminal  law  of  South  Australia.  In  Smith  v. 
Powell  (6),  it  was  held  that  the  defendant  alone  can  judge  whether 
the  answer  which  truth  will  compel  her  to  give  to  the  question  or 
interrogatory  will  bring  her  within  the  peril  or  possibility  of  a 
conviction,  and  the  judge  must  determine  whether  the  objection  is 
hoful  fide  or  not.  The  objection  is  taken  on  oath,  and  in  the 
absence  of  evidence  to  the  contrary  I  am  bound  to  assume  that  it  is 
taken  bond  fide.  I  therefore  disallow  the  other  interrogatories,  as 
they  are  all  connected  and  woven  together,  and  the  answer  to  any 
one  of  them  may  be  a  step  in  a  criminal  prosecution.  Whilst  I 
disallow  the  interrogatories,  I  do  so  without  prejudice  to  any  appli- 
cation that  may  be  made  as  to  the  fraud  alleged  in  paragraph  4  of 
the  defence,  viz.,  that  the  plaintiff  became  proprietor  of  certain 
land  in  violation  of  the  provisions  of  an  Act  of  South  Australia, 
intituled  ''  The  Waste  Lands  Amendment  Act  1868-9."  I  think 
where  fraud  is  alleged  by  the  defendant  the  plaintiff  is  entitled  to 
ask  which  of  the  provisions  he  has  violated,  so  that  he  may  know 
what  he  has  to  meet  when  he  goes  to  trial.  I  dismiss  the 
summons.     Costs  to  be  costs  in  the  cause.    I  certify  for  counsel. 

Solicitor  for  plaintiff:   W.  H.  Ford. 
Solicitors  for  defendant :  Braham  d  Pirani. 

W.  H.  M. 
(*)  10  V.L.B.  84. 
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F-0.  leave  to  Charlotte  Stevenson  to  prove ;    (2)  Probate  to  Charlotte 

1889  Stevenson,  21st  May  1880.      Two  certificates  of  title,  5th  June 

Stbvbnson      1888,  in  favour  of  the  three  plaintififs." 

^'  The  deed  of  7th  and  8th  June  1839  was  objected  to  as  not 

proved  to  be  thirty  years  old,  and  the  same  objection  was  also  taken 
to  some  of  the  other  instruments.  The  right-of-way  was  first 
carried  out  in  the  deed  of  7th  and  8th  June  1839,  giving  the 
following  boundary  of  the  land  conveyed  : — "  On  the  west  by  a  line 
of  road  one  chain  in  width,  the  use  of  which  is  also  hereby  released 
and  conveyed,  and  bearing  south  from  the  north-western  point  to 
the  Yarra  Yarra  river,  with  a  right  of  road  or  way  one  chain  in 
breadth  in  through  and  out  of  the  same,  and  commencing  at  or 
about  the  north-western  point  of  the  said  portion  of  land  hereby 
released,  and  running  in  a  southerly  direction  to  the  Yarra  Yarra 
river."  The  north-western  corner  of  the  land  as  described  in  the 
plaintififs'  certificates  of  title  did  not  correspond  with  the  description 
in  the  deeds.  Walker,  the  original  Crown  grantee,  conveyed  more 
land  than  he  had.  He  had  only  108  chains  along  the  northern 
line,  but  he  conveyed  109  chains  78  links.  The  plaintiffs  applied 
to  have  the  easement  of  the  right-of-way  put  on  the  defendant's 
certificate,  but  the  Registrar  of  Titles  (on  11th  October  1887) 
refused  to  do  so.  The  terms  of  the  Registrar's  refusal  were  "  that 
the  easement  over  so  much  of  the  road  bounding  the  land  on  the 
west  as  was  included  in  defendant's  certificates  of  title  would  not 
be  given,  inasmuch  as  the  included  parts  of  the  said  road  had  be^ 
(not  erroneously,  as  had  been  alleged,  but  after  due  deUberation) 
included  in  the  defendant's  said  certificate  of  title."  The  plaintifis 
had  entered  a  caveat  against  the  defendant's  application,  but  did 
not  appeal  from  the  decision  of  the  Commissioner  of  Titles.  The 
Titles  Office  thus  only  recognised  the  plaintiffs'  claim  to  that 
portion  of  the  road  which  the  defendant  did  not  dispute. 

The  following  letters;  written  by  the  parties  occupying  the 
lands  between  which  the  way  (the  subject  of  the  action)  was 
situated,  were  relied  on  by  both  sides  as  evidence  on  the  question 
of  abandonment : — 

"  Melbourne,  15th  January  187a 
"  To  Mrs.  Elizabeth  Payite,  Ivanhoe. 

"Madam, — I  propose  that  for  mutual  convenience  we  erect  a  fence  at  oar  jaofc 
expense  between  our  properties  at  Heidelberg,  on  the  line  of  the  existing  tmttu 
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lat  in  doing  so  neither  party  lays  f.O. 

roperties  along  the  whole  length  

1889 

Patrick  Stbvehbon,  STBVwraoir 

^.ttoruey,  Thos.  Webb  Ware." 


),  one  of  the  defendant's 

»tter  of  15th  inst.,  proposing  that 

it  expense  between  oar  properties 
nearly  as  possible,  and  that  it  be 
any  claim  to  the  half-chain  road 

roar  western  boandary. 

ir  proposal,  and  am  prepared  to 

"Elizabeth  Patwb." 

r  plaintiflFs — The  question 
chain  or  half  a  chain  wide  ? 
3  land  to  both  the  contesting 
dtween  them,  and  also  that 
an  admitted  fact  that  the 
)laintiff  getting  on  to  such 
prove  that  the  place  where 
had  the  right  to  go.  The 
of-way  over  it,  and  then  he 
But  a  person  is  not  bound 

^ ^  ,  ing  evidence  to  modify  it. 

The  deed  says  ''  bounded  by  a  road/'  but  it  does  not  fix  the  position 
of  the  road.  In  any  aspect,  defendant's  certificate  of  title  is  subject 
io  our  easement. 

[Williams,  J.  You  show  title  to  one  right-of-way,  but  the 
one  you  show  title  to  is  not  the  one  you  claim.  You  have  a  certain 
allegation  in  your  statement  of  claim,  and  you  do  not  prove  it.] 

We  are  not  to  be  punished  because  there  is  a  mistake  in  the 
deeds. 

[Williams,  J.  But  the  deeds  constitute  your  title,  and  there 
they  are.] 

There  is  no  evidence  that  the  plaintiffs  ever  intended  to  abandon 
this  way.  The  dispute  was  as  to  the  width  of  it.  There  is  evidence 
as  to  their  intention  to  keep  the  way,  whatever  its  dimensions  may 
be.  The  defendant  says  that  by  non-user  plaintiffs  have  lost  their 
V.L.IL,  Vol.  XV.  28 
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F.o.  right.    Mere  adverse  possession  by  defendant  cannot  touch   the 

1889  question.    Non-user  cannot  imply  an  intent  to  do  anything.      To 

SsBTiiNso*      ronounce  a  right  Hke  this  something  must  be  added  to  non-user  to 

«•  prove  an  intention  to  renounce.     The  decision  of  the  Titles  Office 

Jaxu. 

refusing  to  put  the  right-of-way  on  defendant's  certificate,  as  an 

encumbrance,  does  not  estop  plaintiffs.  That  decision  does  not 
make  this  res  judicata.  It  miist  be  shown  that  the  same  point  was 
decided  in  an  inferior  court  before  it  can  be  relied  on  as  res  judicata 
in  a  superior  one,  and  in  no  way  can  it  be  said  that  the  Commis- 
sioner or  Registrar  of  Titles  is  a  court. 

They  cited  Ward  v.  Ward  (a)  ;  Crossley  v.  Lightowler  (6) ; 
Cook  V.  Mayor  and  Corporation  of  Bath  (c) ;  Scott  v.  The  Shire 
ofEltham  (d)  ;  Oale  on  Easements  (6th  ed.),  548. 

Madden,  Higgins  and  Bayles  {Purees,  Q.C.,  with  them)  for  the 
defendant — First,  there  has  been  no  proper  proof  of  plaintiffs'  title 
deeds.  Even  if  this  were  proved,  the  deeds  do  not  show  title  to 
the  way  claimed,  and  the  facts  do  not  show  any  obstruction  to  the 
way  granted.  There  also  is  evidence  of  abandonment  which  has 
not  been  rebutted.  The  issue  of  the  two  certificates  to  James  and 
to  the  plaintiffs  show  evidence  of  abandonment,  because  the  plain- 
tiffs, under  them,  get  a  quid  pro  quo  in  the  shape  of  a  slice  of  onr 
land  on  the  northern  boundary.  The  fact  that  plaintiffs  have  not 
appealed  from  the  decision  of  the  Titles  Office  is  also  evidence  of 
abandonment.  Sec.  49  of  the  Transfer  of  Land  Statute  (No.  801) 
means  that  easements  not  apparent  on  the  face  of  the  land 
are  not  protected.  This  right-of-way  as  it  runs  from  north  to 
south  crosses  a  highway,  and  that  fact  extinguishes  (it  is  submitted) 
a  right-of-way ;  the  smaller  right  is  merged  in  the  larger  one. 

[HiGiNBOTHAM,  C.J.  A  blind  alley  or  cul-de-sac  might  be  a 
public  highway ;  the  intersection  of  such  highway  would  not  surely 
extinguish  a  right-of-way.] 

Plaintiffs  must  state  precisely  what  way  they  claim.  They 
have  to  prove  a  right-of-way  over  the  ground  they  claim.  What 
they  say  is :   "  If  we  have  not  proved  that  we  have  proved  an 

(a)  7  Ex.  8S8.  (c)  L.R.  6  Eq.  177. 

(6)  L.R.  2  Ch.  App.  478;  Chelmsford,    (d)  2  V.L.R.  (L.)  98. 
L.C.,  at  p.  482. 
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F.c.  Corny ns'  Digest  tit.  Chimin  (m) ;  Ooddard  on  Easements  (8rd  ed.), 

Tm  PP-  499,  600;  Best  on  Evidence  (7th  ed.),  222,  370;  Dart  on 

8TBTWC80H      Vendors  and  Purchasers   (6th  ed.),   Vol.  I.,   853;    Phillips   on 

f.  Evidence,  Vol.  11.,  246. 

James. 

Box  in  reply — Ab  to  the  position  of  the  way,  the  point  is 
whether  plaintiffs  are  to  be  boand  by  the  measurement  of  twenty- 
nine  chains  from  east  to  west  at  the  north  end  of  the  land  in  the 
deed  of  7th  and  8th  June  1839.  The  measurements  are  inaccurate 
there,  and  the  figures  in  that  deed  are  not  to  bind. 

[HioiNBOTHAM,  G.J.  Are  you  not  confined  to  the  deed  ?  The 
certificates  of  title  are  really  a  rectification  of  the  deed.] 

Next,  sec.  41  of  Act  No.  872  is  directory,  and  not  manda- 
tory, on  the  Registrar  to  endorse  easements  on  the  certificate. 
That  being  so,  a  man  is  not  to  be  deprived  of  his  rights  because 
the  Registrar  does  not  conform  to  this  duty. 

[HiGiNBOTHAtf,  G.J.  Your  argument  would  be  correct  if  the 
section  is  only  directory.  The  words  of  sec.  2  of  Act  No.  610 
(Easements)  are  important.  That  section  is :  ''  Wherever  any 
certificate  of  title  or  any  duplicate  thereof,  either  already  registered 
or  issued  or  hereafter  to  be  registered  or  issued  under  any  of  the 
provisions  or  otherwise  under  the  operations  of  the-  Transfer  of 
Land  Statute,  shall  contain  any  statement  to  the  efiect  that  the 
person  named  in  the  certificate  is  entitled  to  any  easement  therein 
specified,  such  statement  shall  be  received  in  all  courts  of  law  and 
equity  as  conclusive  evidence  that  he  is  so  entitled."] 

As  to  abandonment,  there  is  no  evidence  of  it  except  non-user. 
The  doctrine  of  abandonment  needs  to  be  very  carefully  and 
discriminatingly  applied  in  a  new  country  like  this.  There  was  no 
necessity  to  assert  a  right  over  the  way  till  1889.  The  land  was 
for  a  long  time  farming  land,  and  those  who  used  it  had  access  to 
the  road  in  other  ways.  The  letters  between  Mrs.  Payne,  a  prede- 
cessor in  the  title  of  the  defendant's,  and  Mr.  Ware  show  that  Ware, 
as  attorney  for  Stevenson,  had  no  intention  of  giving  up  his  right. 

[Williams,  J.  Might  not  the  import  of  these  letters  be  that 
the  parties  were  desirous  of  wiping  out  the  way  and  dividing  its 
soil  between  them.] 

(m)  D.  2,  tit  Grant,  E.  14. 
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by  surprise,  but  it  is  submitted  that  F.o. 

t  intention.     They  indicate  that  the  ^^ 

heir  mutual  existing  rights  without       ^  

°       °  Stevenson 

f  proving  deeds  thirty  years  old,  they  ©. 

irpretation  of  Deeds y  p.  119. 

Cur.  adv.  wit. 

rt  [HiGiNBOTHAM,  C.J.,  WiLLiAMS  and 

by  Hjginbotham,  C.J.  The  question 
opinion  of  the  Full  Court  whether, 
Imitted  in  this  case,  the  plaintiffs  or 
judgment.     We  have  intimated  in  the 

certain  deeds  bearing  dates  7th  and 
h  June  1839,  and  12th  August  1848 
y  admitted  in  evidence.  They  were 
stody,  but  it  was  objected  that  some 
they  were  in  fact  more  than  thirty  years 
B,  in  the  absence  of  anything  to  raise 
jss,  suflScient  primd  fade  evidence  for 
ps^ere  admissible  on  production  without 

brought  for  the  wrongful  obstruction 
r  footway  and  carriageway  appurtenant 
las  been  stated  for  the  plaintiffs  that 
ray  half  a  chain  in  width  only.  The 
f  the  defendant  was  included  in  the 
ilker,  dated  81st  January  1889.  The 
aintififs  was  created  by  deeds  of  lease 
ind  8th  June  1889,  between  Thomas 
in  which  the  land  released  to  the 
tie  was  described  as  bounded  on  the 
line  bearing  west  29  chains  from  the 
aid  portion,  and  on  the  west  by  a  line 
ihe  use  of  which  was  thereby  released 
louth  from  the  noi'th-western  point  to 
defendant's  land,  situated  on  the  west 
described  in  the  deed  of  conveyance, 
le  defendant's  predecessor  in  title  as 
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F.o.  bounded  on  the  east  by  a  road  83  feet  wide,  diyiding  it  from 

][^  another  portion  of  1,260  sold  by  Walker  to  G.  B.  Smith,     For 

upwards  of  forty  years  a  line  of  fence  has  divided  the  land  of  the 

t>.  plaintiffs  and  of  the  defendant.     The  title  given  by  the  plaintiffs' 

*         title  deed  would  carry  the  northern  boundary  of  their  land  60  links 

Higinhotham,aj,  f^rther  than  the  way  or  road  claimed  by  them,  and  the  western 
boundary  would  terminate  at  the  south  at  a  point  one  chain  and 
one  link  within  the  boundary  of  the  plaintiflfs*  land.  According  to 
this  admeasurement  the  chain  road  described  by  the  plaintiffs'  deed 
would  run  in  an  oblique  direction,  crossing  the  line  of  the  fence  and 
ending  on  the  northern  side  at  a  point  within  the  defendant's  land 
as  shown  by  the  fence,  and  at  the  southern  side  at  a  point  within 
the  plaintiffs'  land  as  shown  by  the  fence.  Both  the  parties  have 
brought  their  land  under  the  Transfer  of  Land  Statute.  The 
plaintiffs  in  November  1886,  and  the  defendant  in  September  1886, 
applied  for  and  have  obtained  certificates  of  title  in  accordance  with 
the  boundary  indicated  by  the  fence.  The  deeds  of  both  parties 
make  a  road,  described  in  the  one  case  as  a  road  of  a  chain  in  width 
and  in  the  other  of  half  a  chain  in  width,  the  boundary  between  the 
lands  of  the  parties.  The  position  of  the  road  is  a  question  of  fact 
as  to  which  the  length  of  the  northern  line  of  boundary  in  the  deeds 
is  not  conclusive :  Scott  v.  Shire  ofEltham  (n) ;  SmaU  v.  Glen  (o). 
The  line  of  theience  is  fixed  by  long  user  as  weU  as  by  admissions. 
The  certificates  of  title  of  both  parties  must  be  taken,  we  think,  to 
mark  the  line  between  the  land  of  the  plaintiffs  and  the  land  of  the 
defendant ;  and  the  easement  claimed  by  the  plaintiffs,  if  it  exists 
at  all,  exists  over  the  land  immediately  adjoining  and  on  the 
westerly  side  of  the  fence.  The  plaintiffs'  deed  created  the 
easement  over  a  road  a  chain  in  width.  The  position  of  the 
road  or  the  gi'ound  over  which  the  easement  exists  has  been 
determined  by  the  acts  and  user  of  the  parties  and  of  their 
predecessors  in  title.  The  prevention  of  the  user  by  the 
plaintiffs  of  that  road  at  one  point  within  the  limits  now 
claimed  has  also  been  proved  and  admitted.  The  first  objection, 
and  the  one  most  strongly  relied  on,  against  the  plaintifb' 
proof  of  title  to  the  easement  has  not  been  in  our  opinion 
sustained. 

(»)    2  V,L.R.  (L.)  08.  (o)    6  V.L.B.  (L.)  154. 
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ed  for  the  defendant  that  the  easement,  f.o. 

ished  by  abandonment.     The  evidence  issg 

iiffs  and  their  predecessors  have  never      gx^^Boir 
1,  and  that  it  never  has  been,  in  fact,  «• 

>  adversely  to  them  or  by  the  public.  * 

int  of  a  right  of  this  kind  is  one  nf  ^^**^^^*^'^'^' 
1  the  facts  of  each  particular  case: 
Mere  non-user,  even  for  a  period 
ccompanied  by  enjoyment  adverse  to  the 
L  intention  to  abandon  the  right,  does 
:  Ward  v.  Ward  (q).  In  the  present 
Ley  do  not  appear  to  have  given  any 
preserve  their  right  by  any  distinct  act 
indicated  an  intention  to  abandon  it. 

distinctly  asserted  their  right.  The 
at  the  defendant's  land  was  adversely 

such  user  of  the  defendant's  land  was 
3  to  the  plaintiffs'  claim  to  use  the  road 
.t  the  plaintiffs'  easement  has  not  been 

Statute  has  been  also  relied  on  by 
lat  the  refusal  of  the  Commissioner  of 
t  on  the  defendant's  certificate  as  an 
tion  by  that  ofiScer  that  the  easement 
lent  rests,  we  think,  on  an  erroneous 

Statute.  By  the  49th  section  of  the 
he  land  included  in  a  certificate  shall 
ny  easement  acquired  by  enjoyment  or 
upon  or  affecting  such  land,  notwith- 
^  specially  noticed  as  an  encumbrance 
ter  Act,  No.  872,  sec.  41,  the  Registrar 
[  the  reservation  in  sec.  49  of  ease- 
n  or  affecting  any  land  comprised  in  a 
ly  future  certificate  of  such  land  and 
encumbrance  affecting  the  same,  any 
ipon  or  affecting  the  same  which  shall 
by  any  deed  or  writing.    The  omission 

Ch.  478.  (q)  7  Ex.  888. 
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F.o.  by  the  Registrar  to  enter  the  easement  as  an  encumbrance  on  the 

igS9  certificate  of  the  servient  tenement  under  this  provision  would  not 

a^~  relieve  the  servient  tenement  of  its  liability.     It  would  only  show 

V.  that  no  deed  or  writing  had  been  brought  before  the  Registrar  by 

'        which  it  appeared  that  the  easement  had  been  created.     The  Act 

m<nmboikam,c.j.  jj^^  gjQ^  ^^  2,  provides  that  whenever  a  certificate  of  title  shall 
contain  a  statement  that  the  person  named  in  the  certificate  is 
entitled  to  any  easement  therein  specified,  such  statement  shall  be 
received  in  all  courts  of  law  and  equity  as  conclusive  evidence  that 
he  is  so  entitled.  If  the  plaintiffs,  as  owners  of  the  dominant 
tenement,  had. obtained  a  statement  in  the  certificate  under  this 
provision,  the  certificate  would  be  conclusive ;  not  having  obtained 
it  they  have  been  compelled  to  establish  their  title  by  other  means. 
But  they  are  not  prevented  by  the  non-appearance  of  their  title  on 
the  defendant's  certificate  as  an  encumbrance  from  attempting  to  so 
establish  it. 

We  are  of  opinion  that  the  defendant  has  failed  upon  all  the 
objections,  and  that  the  plaintiffs  are  entitled  to  judgment  in  respect 
of  a  footway  and  carriageway  half  a  chain  wide  and  no  more,  with 
damages  assessed  one  shilling.  The  plaintiffs  will  be  precluded 
from  claiming  the  other  half  chain  in  their  deeds  by  the  formal 
disclaimer  of  it  they  have  now  made. 

Solicitors  for  plaintiffs :  Dalies  dt  Campbell. 
Solicitor  for  defendant :  J.  E.  Dixon, 

A.  P.M. 
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CTARANTEE  AND  AGBNCY   SOCIETY  f.C. 

IRALASIA.  

1880 
*.  84  and  88 — Mortgagor  and  Mortgagee —       j^^^^  jj   21. 

ncipal  and  interest  owing  on  a  mortgage  

>d  land  under  "  Tranefer  of  Land  Statute  ** 
of  2,000/.,  principal  payable  in  December 
>f  12|  per  cent,  per  annnm,  or  10  per  cent, 
end  of  the  third  quarter  (3rd  October  1888) 
ault,  paid  off  the  mortgage  and  all  moneys 
accepted  this  money,  and  further  charged 
the  capital  sum  for  the  remaining  fifteen 
he  two  years.  Plaintiff  paid  this  fifteen 
>f  125^  Afterwards  plaintiff  discovered  that 
the  mortgage  by  plaintiff,  served  a  notice 
ing  payment  of  the  money  owing  ou  the 
the  service  of  this  notice,  contended  that  the 
L  to  recover  it. 

imary  judge,  that  the  plaintiff  was  entitled 
for  interest  between  the  time  of  paying  off 
le  principal  sum  secured  was  due. 
^ee  under  sec.  84  of  Act  No.  301  demanding 
noney  owing"  on  a  mortgage  entitles  the 
ited  by  the  notice  both  principal  and  interest 
ed  by  the  mortg^e  for  the  payment  of  the 

'  the  principal  sum  uuder  a  mortgage  the 
;  fixed  within  the  period  limited  by  a  notice 
at  the  mortgagee  from  exercising  his  power 

nt  /or  payment  at  a  future  date,  which  has 
in  the  meantime,  and  where  the  mortgagor. 
Act  No.  801,  pays  off  principal  and  interest 

entitled  to  payment  of  interest  only  up  to 
»mes  into  his  hands, 
ct  No.  301,  enabling  him  to  sell  and  to  raise 

intimates  to  the  mortgagor  his  readiness  to 


a  decision  of  Kerferd,  J.,  sitting 
is  a  summary  of  the  pleadings  : — 

defendants  are  indebted  to  the  plaintiff  for 
bs  to  the  plaintiff's  use.  The  plaintiff  claims 
ged  by  way  of  interest  on  a  mortgage  from 
by  the  plaintiff  by  mistake.  The  defence 
of  it,  received  to  or  for  the  use  of  the  plain- 
>f  it  overcharged.  The  said  money  was  paid 
M  not  paid  by  mistake.  The  plaintiff  joins 
ii  and  every  paragraph  of  the  defence." 
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F.o.  The  following  fall  statement  of  the  facts  is  taken  from  the 

1889         judgment  of  the  learned  primary  judge  : — 

EwiBT  "  ^®  pbuntiff,  John  Bwtii,  wu  ftn  hotelkeeper  at  the  Launching-plaoe,  Upper 

V,  Tura.    He  borrowed  2,000/.  on  mortgage  from  the  defendants,  and  gave  a  mort- 

Qknbbal         ggge  dated  17th  December  1887,  the  interest  payable  quarterly  on  the  16th  of  Marcb, 
OuAAAHTxa       June,  September,  and  December  in  erery  year.    The  interest  was  at  the  rate  of  12J 
j^jTP  per  cent,  per  annum,  with  a  covenant  on  the  part  of  the  defendants  that  if  the 

AomoT  SociBTT  interest  was  paid  within  fourteen  days  after  each  of  the  days  mentioned  the  interest 
ov  was  to  be  at  the  rate  of  10  per  cent.    The  principal  sum  would  become  payable  on 

AVSTBALASIA.  ^^^  ^^^^  December  1889.  The  mortgage  provided  that  the  84th  and  85th  sections 
of  the  Tra/iuftr  of  Land  Statute  should  apply  in  case  of  default  being  made  hi  the 
payment  of  the  principal  sum  and  interest  or  any  part  thereof,  or  in  the  performance 
or  the  observance  of  any  covenant  therein  expressed  or  implied,  and  if  such  default 
should  be  continued  for  seven  days.  The  plaintiff,  under  the  provisions  of  the  mort- 
gage, attorned  and  became  a  tenant  firom  quarter  to  quarter  to  the  defendants  at  a 
rental  621. 10s.,  payable  quarterly  on  the  aforesaid  days,  with  a  power  on  the  part  of 
the  defendants  to  determine  the  tenancy  created  by  attornment  on  leaving  seven 
days'  previous  notice  in  writing  upon  any  part  of  the  said  land  or  hereditaments, 
with  the  right  to  the  defendants  to  obtain  possession  of  the  land  and  hereditaments 
under  the  provision  of  the  Landlord  and  Tenant  Statute.  (The  interest  at  12^  per 
cent,  yielded  the  same  sum,  vis.,  260/.  per  annum,  as  the  rental  at  62/.  lOt.  per 
quarter.)  There  was  also  a  declaration  of  the  defendants  that  the  rent  was  to  be 
accepted  by  them  in  and  towards  satisfaction  of  the  interest  due  for  the  time  being, 
and  if  paid  within  the  seven  days  of  the  quarter  days  there  was  to  be  a  corresponding 
reduction  in  the  amount  of  interest  payable  from  12^  to  10  per  cent.  On  the  17th 
September  1888  phuntilf  was  in  default  for  interest  two  quarters.  On  the  I5th 
September  1888  the  defendants,  in  pursuance  of  the  powers  contained  in  the  said 
mortgage  deed,  issued  a  notice  addressed  to  the  plaintiff  under  the  common  seal  of 
the  defendants,  signed  by  the  directors  and  the  manager,  requesting  plaintiff  to  pay 
up  the  money  owing  on  the  mortgage,  and  abo  in  pursuance  of  the  powers  conferred 
by  the  said  mortgage  the  defendants  gave  notice  that  within  seven  days  of  the  thne 
of  service  the  tenancy  created  by  the  attornment  would  be  determined.  The 
defendants  sent  up  a  bailiff,  who  served  the  notice  under  sec.  84  of  the  Tramfer  of 
Land  Statute,  and  who  also  distrained  upon  the  goods  and  chattels  in  and  upon  the 
farm,  land,  and  premises  of  the  plaintiff  for  125/.,  being  the  amount  of  rent  dne  to 
the  defendants  on  the  17th  September  1888.  The  inventory  was  not  dated  or  signed 
by  the  bailiff.  It  appears  fVom  the  evidence  of  the  son,  John  Ewart,  jun.,  that  the 
notice  and  inventory  were  served  upon  him  about  the  28th  or  29th  September,  his 
father,  the  plaintiff,  being  away  in  town.  The  plaintiff  left  home  on  the  24th  or  25th 
September,  and  said  that  it  took  him  a  day  to  get  down  into  town.  The  day  after 
his  arrival  he  called  and  saw  the  manager  of  the  defendants.  Plaintiff  said  he  ins 
sorry  he  had  not  been  able  to  pay  off  his  interest,  and  had  come  to  see  about  it.  The 
manager  said :  '  You  have  some  friends  in  Melbourne ;  they  have  been  to  the 
directors,  and  have  represented  to  the  directors  that  you  are  about  to  assign  your 
estate  for  debts.  1  have  done  all  I  could  for  you,  and  told  the  directors  that  yoa 
would  pay,  but  they  would  not  be  restrained;  they  have  sent  a  man  to  take 
possession.'  Plaintiff  said :  '  I  am  astonished  at  that ;  there  was  no  man  there  when 
I  left.'  The  manager  then  went  outside  his  office  and  came  back  and  said :  '  The 
man  must  go  up.'  Plaintiff  said  he  was  very  sorry ;  it  was  not  necessary  to  put  him 
to  any  further  expense,  because  he  had  got  a  piece  of  land  that  he  was  going  to 


Digitized  by 


Google 


.II  &  Liii  VICT.  627 


Plaintiff  then  said  he  wanted  some  more  money.  F.O. 

would  not  give  him  any.    Plaintiff  then  asked  what 
nger  handed  him  a  document  (Ex.  C),  of  which  the 


1889 


EWABT 

— Mr.  John  Ewart,  Launching-place.^In  account         Gkneral 
je,  Agency,  and  Guarantee  Company  of  Australia       *  piifj^iyoB 

GUABANTBB 

.hs' interest  on  £2,000      ...      £62  10    0  AaEN<4''soorBTY 
62  10    0  OB 

2,000     0     0  ArSTBALASIA. 

Oaw,  etc.) 7    7    0 


£2,132    7    0.' 

-ire  me  any  more  money  I  must  try  and  raise  what 
manager  said  :  '  In  case  you  do  that,  as  a  friend  I 
ntiff  raised  sufficient  money  to  pay  it  off,  and  paid 
lain  tiff  said  that  the  manager  did  not  at  any  time 
up  a  notice  demanding  what  was  due  within  seven 
Uled  up  the  mortgage.  Plaintiff  said  he  saw  the 
x)her,  when  he  told  him  that  he  was  going  to  pay  off 
the  manager  how  much  he  would  let  him  off  for, 
and  he  gave  back  to  the  manager  the  memorandum  he  had  received  at  the  former 
interview.  When  the  manager  returned  the  memorandum  to  the  plaintiff  it  had  the 
words  '  15  mos'.  interest  at  5  per  cent.,  125Z.*,  added  to  it,  making  the  total  due 
2,257/.  7«.,  and  the  manager  said :  *  I  might  have  charged  you  10  per  cent.,  but  as  a 
friend  I  have  only  charged  5  per  cent.'  This  125/.  represented  the  interest  at  5  per 
eeot.  on  the  mortgage  debt  from  the  date  when  the  mortg^e  was  paid  off  up  to  the 
IGth  December  1889,  when  it  would  have  expired  by  effluxion  of  time.  Plaintiff  paid 
the  whole  amount,  including  principal,  interest,  costs,  and  added  interest.  He 
attended  at  Pavey,  Wilson,  and  Cohen's  office  and  paid  the  money  and  got  a  receipt, 
and  when  he  returned  home  on  the  8th  October  his  son  handed  him  the  notice  and 
the  plaintiff's  inventory.  For  the  defence  evidence  was  given  to  show  that  the 
plaintiff  had  had  explained  to  him  by  the  manager  and  by  Mr.  Cohen,  the  solicitor 
for  the  company,  that  the  notice  had  been  served  calling  up  the  mortg^e.  There 
was  a  conflict  of  evidence  between  the  plaintiff  and  the  defendant's  manager  as  to  the 
eooversations  between  them  at  the  different  interviews.  It  was,  however,  admitted 
by  defendants  that  at  the  time  the  plaintiff  left  home  he  did  not  know  that  the  mort- 
gage had  been  called  up.  It  was  also  admitted  that  the  manager  knew,  and  the 
plaintiff  did  not  know,  that  the  mortgage  had  been  called  up  at  the  time.  Plfuntiff 
asked  defendant's  manager  how  much  they  would  let  him  off  for.  Mr.  Cohen,  defen- 
dant's solicitor,  said  that  he  was  most  careful  in  explaining  matters  to  the  plaintiff 
and  to  his  solicitor,  Mr.  Grave,  at  the  time  of  the  settlement,  but  he  gave  no  evidence 
as  to  the  nature  of  his  explanation,  and  he  is  contradicted  by  plaintiff  and  Mr.  Grave, 
who  aaid  that  there  was  no  explanation  given.  Mr.  Grave  said  that  he  did  not  know 
anything  about  the  defendants  having  called  up  the  mortgage ;  all  that  he  was  con- 
cerned about  was  to  get  the  release  on  payment  of  the  sum  mentioned  in  the  memo- 
randnm,  but  that  he  did  hear  some  discussion  as  to  the  costs  between  Mr.  Cohen  and 
a  clerk  from  defendant's  office,  which  he  did  not  understand,  and  did  not  know  what 
the  costs  were  about.  I  believe  him  when  he  says  that  he  did  not  know  the  mortgage 
had  been  called  up. 
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F«0.  On  Um  «T]denoe  the  iMuned  jadge  found  as  a  fact  that  the  plaintiff  did  not 

know  at  any  time  nntil  he  returned  to  town  with  the  notice  and  the  iuTentory  and 

^^^  showed  them  to  hb  solicitor,  Mr.  Qraje,  that  the  mortgage  had  heen  called  up ;  and 

EWABT  ^^  found  that  he  agreed  to  pay,  and  did  pay,  the  125^.  under  a  mistake  of  fact,  he 

«.  not  knowing  that  the  mortgage  had  been  called  up." 
Gkitkbal 
Fdiakoi' 

QvARAXTWM  His  Honor  gave  judgment  for  plaintiff  for  1251.  and  costs. 

AasHOT  Soomr 

ov  IsaacM  for  defendant  appellant. 

AmTBiLAWi.  ^ 

Topp  (with  him  Larnach)  for  plaintiff  respondent. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  [Higinbotham,  C.J.,  Williams  and 
a'Begkbtt,  JJ.]  was  delivered  by  a'Beoeett,  J.  This  is  an  action 
to  recover  1252.  alleged  to  have  been  paid  under  mistake.  The 
plaintiff  had  mortgaged  land  under  the  Transfer  of  Land  Statute  to 
the  defendant  company.  The  mortgage  was  dated  the  17th  of 
December  1889.  The  principal,  2,000{.,  was  payable  on  the 
16th  of  December  1889,  and  the  interest  was  payable  quarterly 
at  the  rate  of  12Z.  10s.  per  cent.,  with  a  proviso  for  reduction  to 
lOZ.  per  cent,  on  punctual  payment.  The  second  and  third  quarter's 
interest  fell  into  arrear,  and  the  plaintiff,  in  consequence  of  a  com- 
munication from  the  company,  came  to  Melbourne  from  his  residence 
in  the  country  in  September  1888,  and  called  at  the  company's 
office.  He  was  there  furnished  with  an  account  of  his  indebtedness, 
including  two  payments  of  interest  at  the  penal  rate  and  the  principal. 
He  proposed  to  obtain  an  advance  from  the  company  on  the  land 
in  mortgage  and  other  security,  but  as  the  proposal  was  declined, 
he  borrowed  money  elsewhere  to  pay  off  the  mortgage.  On  the 
settlement,  8rd  October,  he  was  charged  125Z.  for  fifteen  months' 
interest  at  6  per  cent,  from  the  date  at  which  the  last  payment  of 
interest  fell  due  up  to  the  16th  day  of  December  1889,  the  date  at 
which  the  principal  would  become  due  under  the  covenant  in  the 
mortgage.  The  plaintiff  paid  that  sum  of  1252.,  with  other  charges. 
The  company  asserted  its  right  to  charge  interest  in  advance  for 
the  fifteen  months  at  lOZ.  per  cent.,  and  took  credit  for  generosity 
in  only  charging  61.  per  cent.  The  plaintiff  at  first  thanked  the 
company's  manager  for  making  the  reduction.     Afterwards  he 
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[)  believe  that  the  company  had  no  f.o. 

ay  interest    in   advance,   and  he  i889 

L     This  fact  was  that  before  the  ewIbt 

d  been  effected  the  company  had  «• 

it  at  the  plaintiff's  house  in  the  Finavcr 

:new  nothing.     It  is  contended  for  <^^^^^^** 

this  notice  entitled  him  to  pay  off  Aobnct  Socibtt 

OF 

I  had  he  known  of  it  he  would  not    Australasia. 

5t  in  advance.     The  finding  of  the    a*  Beckett  J. 
primary  judge  that  the  plaintiff  was  ignorant  of  this  notice  having  " 

been  given  has  not  been  questioned.  The  contention  before  us  has 
been  that  the  serving  x)f  this  notice  did  not  entitle  the  plaintiff  to 
pay  off,  and  that  therefore  his  ignorance  of  it  was  immaterial. 
This  contention  raises  a  question  of  considerable  importance  as  to 
the  rights  of  a  mortgagor  served  with  a  notice  under  sec.  84  of  the 
Trantfer  of  Land  Statute.  The  mortgage  in  the  present  case  only 
varied  the  statutory  rights  of  the  parties  as  to  sale  on  default  by 
substituting  "  seven  days  **  for  the  "  one  month  '*  mentioned  in 
Bees.  84  and  85.  When  the  notice  was  given  interest  only  was  in 
arrear,  and  the  notice  was  in  these  terms  : — '*  To  Mr.  John  Ewart 
of  the  Launching-place,  parish  of  Woori  Yallock,  publican.  The 
General  Finance,  etc.,  Company  hereby  requires  you  to  pay  the 
money  owing  on  a  mortgage  from  you  to  the  company,  registered 
in  the  Office  of  Titles,  on  the  21st  day  of  December  1889,  and 
numbered  87414."  It  is  not  disputed  that  if  default  in  payment 
of  interest  had  continued  for  seven  days  after  the  service  of  this 
notice,  the  company  would  have  been  entitled  to  sell  the  mortgaged 
land  and  to  repay  the  principal  money  out  of  the  proceeds  of  sale, 
although  the  time  for  payment  of  principal  under  the  mortgage  had 
not  MTived.  It  has  been  argued  for  the  plaintiff  that  even  if  the 
plaintiff  had  been  ready  to  pay  the  interest  in  arrear  within  the 
seven  days,  the  mortgagee  would  not  have  been  bound  to  have 
accepted  it,  and  could  have  insisted  on  payment  of  principal  as 
well  as  interest,  as  the  Statute  authorising  by  sub-sec.  84  a  demand 
of  the  money  ''  owing,"  not  ''  due,"  entitles  the  mortgagee  to  sell 
unless  within  the  period  allowed  after  notice  the  principal  as  well 
as  the  interest  be  paid  up.  The  plaintiff  says  that  as  the  notice 
obliged  him  to  pay  off  both  principal  and  interest  to  stop  sale,  it 
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F.o.  conferred  on   him   the   right  to  pay  off  principal  and  interest, 

1889  '       although   the  time   for  payment  fixed  by  the  mortgage  had  not 
KwABT        arrived.     The  defendant,  on  the  other  hand,  contends  that  as  the 
«•  only  default  which  had  been  made  was  in  the  payment  of  interest, 

FiNAHoi       Mid  as  under  sec.  85  the  power  of  sale  is  only  to  arise  ''  if  such 
^^^A^iT"     default  in  payment  shall  continue  for  one  month,"  this  default 
AozNOT  SooiBTT  could  havo  been  cured  by  the  payment  of  interest  alone,  and  that 
AUBTBAL48IA.    if  tho  mortgagor  paid  interest  only  within  the  period  limited  by  the 
A'B06Mt  J.    J^o^i^^e,  he  would  prevent  the  power  of  sale  from  arising.     This,  we 
think,  is  the  correct  view,  and  it  is  not  at  variance  with  that  acted 
upon  in  Hervey  v.  Inglis  (a),  as  in  that  case  the  mortgagor  did  not 
tender  the  interest  due  until  after  the  time  for  payment  had 
elapsed.    Although  we  agree  with  the  defendant's  contention  that 
,    payment  of  interest  only  within  the  time  limited  would   have 
:    prevented  the  power  of  sale  from  arising,  we  agree  with  the  plain- 
I    tiff's  contention  that  the  giving  of  the  notice  entitled  the  plaintiff 
to  pay  off  the  mortgage.    Ey  giving  the  notice  the  mortgagee  inti- 
mates his  wish'  to'fealise  his  security,  and  to  receive  immediate 
payment  of  what  is  owing  to  him.     The  mortgagor  may  act  upon 
this  notice  by  paying  off  the  interest  within  the  time  limited,  or  by 
paying  off  both  principal  and  interest  at  any  time  before  a  sale  is 
effected.    It  is  clear  that  after  the  time  limited  by  the  notice  has 
elapsed,  if  default  has  continued  during  that  period  the  mortgagee 
may  sell  without  further  notice  to  the  mortgagor.     The  mortgagee 
having  put  himself  in  a  position  in  which  he  can  sell  at  any  time, 
has  put  himself  in  a  position  in  which  he  can  be  paid  off  at  any 
time.    The  power  he  has  acquired  as  against  the  mortgagor  entitles 
the  mortgagor  to  protect  himself  against  its  exercise.    All  that  the 
mortgagee  is  entitled  to  is  the  money  due  to  him,  and  aa  he  has 
enabled  himself  to  raise  this  amount  by  sale  of  the  property,  the 
mortgagor  is  enabled  to  prevent  the  sale  by  paying  the  money. 
The  decision  that  the  notice  given  by  the  mortgagee  entitles  the 
mortgagor  to  pay  off  leaves  a  further  question  to  be  considered,  as 
to  the  terms  on  which  he  is  entitled  to  pay  off  where  a  mortgage, 
as  in  this  case,  contains  a  covenant  for  payment  at  a  future  day 
which  has  not  arrived,  and  for  payment  of  interest  in  the  mean* 
time.     If  the  mortgagor  could  only  have  redeemed  by  paying  the 

(a)    6  W.W.  k  a'B.  (Bq.)  125. 
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principal  and  the  interest  which  would  have  become  due  up  to  the  f.c. 

fdtxire  date,  the  plaintiff  would  have  no  right  to  succeed  in  this  iggg 

action,  and  the  company  would  have  rightly  supposed  that  it  had         ewIbt 
abated  a  just  claim  by  taking  interest  for  fifteen  months  in  advance  «. 

at  5i.  per  cent.  We  have  not  found  any  authority  distinctly  defining  Finance 
the  rights  of  a  mortgagee  who  exercises  his  power  of  sale  before  '^^^p^*' 
the  day  fixed  for  payment  of  the  principal  with  regard  to  the  appli-  Agency  Society 
cation  of  the  money  raised  by  the  sale,  or  as  to  the  terms  upon  Australasia. 
which  the  mortgagor  could  stop  a  sale  of  which  he  receives  notice  A*Becketi  J, 
before  the  day  fixed  for  payment.  The  absence  of  authorities  may 
be  explained  by  the  reason  stated  in  argument  in  Hervey  v.  Inglis, 
that  mortgages  in  England  are  invariably  drawn  making  the  prin- 
cipal due  at  the  same  time  as  that  in  which  the  first  interest  is 
made  payable,  or  by  the  existence  of  special  provisions  in  mort- 
gages for  a  fixed  term  dealing  with  this  contingency.  The  Transfer 
of  Land  Statute  is  silent  on  the  subject,  and  in  the  absence  of 
special  provisions  which  the  parties  are  at  liberty  to  make  for 
themselves,  the  case  must  be  dealt  with  on  general  principles, 
governing  the  rights  of  mortgagor  and  mortgagee.  The  mortgagor 
must  be  able  to  pay  off  by  giving  the  mortgagee  what  the  mortgagee 
would  be  entitled  to  pay  himself  out  of  the  sale  moneys.  If  in  the 
case  of  a  mortgage  having  five  years  to  run,  the  mortgagee  could  at 
once  receive  his  principal  and  five  years'  interest  in  advance  out  of 
the  proceeds  of  sale,  the  mortgagor  could  not  get  a  release  of  the 
mortgage  without  making  the  same  payment.  We  think  that  the 
mortgagee  could  not  so  apply  the  sale  moneys,  as  by  selling  he 
shows  his  desire  to  anticipate  the  period  fixed  for  payment,  and  he 
can  only  charge  interest  up  to  the  date  at  which  the  principal 
money  comes  to  his  hands.  By  giving  a  notice  enabling  him  to 
sell  and  to  raise  the  principal  at  any  time,  he  intimates  to  the 
mortgagor  his  readiness  to  receive  his  principal  at  any  time.  We 
are  dealing  with  the  case  as  it  stands  on  the  Statute  alone.  If  this 
view  involves  any  inconvenience  to  mortgagees,  they  can  protect 
themselves  against  it  by  special  provisions.  The  consequences  of 
holding  that  mortgagees  might  pay  themselves  principal  and  charge 
interest  in  advance  as  if  it  remained  unpaid,  would  not  only  be 
eppressive  as  regards  mortgagor,  but  unjust  as  against  second 
mortgagees,  who  could  only  take  the  balance  of  the  sale  money. 
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F.o.  On  the  grounds  above  stated  we  agree  with  the  judgment  under 

appeal,  that  the  payment  of  1252.  was  made  by  the  plaintiff  in 
ignorance  of  a  material  fact  of  which  the  defendant  should  have 
informed  him.  The  defendant  was,  however,  entitled  to  interest 
on  the  sum  due  at  102.  per  cent,  from  the  day  on  which  the  last 
quarter's  interest  fell  due  up  to  the  day  of  payment.  This  amounts 
AomNCT  SooiBTY  to  9J.  6s.  Sid.,  which  should  be  deducted  from  the  1251.  to  be  paid 

OP  *       '    .  j: 

AuBTSALAfliA.    by  tho  defendant  subject  to  this  variation.     The  judgment  under 
A*Beekett  J,    ^PP^^^  IS  iiffirmed,  and  the  appeal  is  dismissed  with  costs. 


EWAST 

V, 

Obnbbal 

FiNANOB 

GUABAKTBB 

AND 


•Solicitor  for  plaintiflF:  Orave. 

Solicitors  for  defendant :  Pavey,  Wilson  d  Cohen. 


k.v.K. 


1889 
JVbo.  15,  25. 

A*  Beckett,  J. 


[IN  CHAMBERS.] 
STEPHEN  V.  PAIN. 
PradtiGe—'*  Bulee  of  the  Supreme  Court  1884"— Orcfm-  IX.,  r.  ^—Subetiiutedarvict. 

The  plaintiff,  who  was  resident  in  Sydney,  sued  the  defendant,  who  was  in 
England,  for  money  lent.  The  money  had  heen  lent  in  Sydney.  The  writ  iisaed 
was  an  ordinary  writ  for  service  within  the  jurisdiction.  The  plaintiff  obtained  an 
order  for  substituted  service  of  the  writ  npon  the  defendant's  agent,  residait  in 
Melbourne.  The  defendant  sought  to  set  aside  the  writ  and  order  for  substituted 
service. 

Held,  that  the  writ  was  wrongly  taken  out,  and  that  the  order  for  sofastitated 
service  should  be  set  aside. 

Applioation  to  set  aside  order  for  substituted  service. 

This  was  an  application  to  set  aside  an  order  for  substituted 
service.  The  plaintiff,  who  resided  in  Sydney,  brought  an  action, 
for  money  lent,  against  the  defendant,  who  at  the  time  of  the  issue 
of  the  writ  was  in  England.  The  writ  was  an  ordinary  writ  for 
service  within  the  jurisdiction.  The  plaintiff  obtained  an  (vder 
for  substituted  service  of  the  writ  upon  an  agent  of  the  defendant's. 
The  defendant  now  sought  to  set  aside  the  writ  and  the  order  for 
substituted  service. 

Coldham  for  the  defendant  in  support  of  the  summons — ^The 
contract  itself  was  not  made  within  the  jurisdiction,  and  the  tnrit 
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does  not  come  within  the  principle  laid  down  in  McPherson  v. 
Cuisen  (a).  The  writ  is  bad,  inasmuch  as  under  sec.  59  of  '*  The 
Jiidieatare  Act  1883/'  where  the  defendant  is  resident  out  of  the 
jurisdiction  a  special  writ  is  required.  Substituted  service  of  a 
writ,  bad  in  itself,  cannot  give  yalidity  to  any  subsequent  proceed- 
ings: Heiketh  v.  Fleming  (b). 

Counsel  also  cited  Wright  v.  Mills  (c) ;  Priestly  v.  Davis  (d) ; 
BuUner  v.  HaUenstein  {e) ;  Duhig  v.  Shannon  (J) ;  Ford  v. 
Shepherd  (g). 


1889 
Stbphbit 

V. 

Pain. 
A*Beokea,  J. 


MeArthur  to  oppose — The  order  for  the  substituted  service  of 
the  writ  was  entirely  a  matter  within  the  discretion  of  the  judge, 
and  that  order  should  not  now  be  interfered  with.  The  agent  is  in 
the  jurisdiction,  and  has  full  control  over  the  property  of  the 
defendant  and  is  his  representative  here. 

Cvr.  adv.  vtdt, 

▲*Beokbtt,  J.  In  this  case  the  ordinary  writ  for  service  within 
the  jurisdiction  was  issued,  and  I  granted  an  application  for  sub- 
stituted service  on  persons  in  Victoria  having  apparent  charge  of 
certain  property  of  the  defendant,  in  Victoria,  over  which,  according 
to  the  plaintiff's  affidavit,  the  plaintiff  had  certain  rights  of  security. 
The  defendant  so  served  applies  by  summons  to  set  aside  the  writ 
and  the  order  for  substituted  service  on  afSdavit,  from  which  it 
appears  that  the  defendant  was  resident  in  England  when  the  writ 
issued,  and  that  the  contract  sued  on  was  neither  made  nor  broken 
in  Victoria.  I  think  that,  in  these  circumstances,  the  writ  was 
wrongly  taken  out,  and  that  I  ought  not  to  have  made  the  order  for 
substituted  service.  As  to  the  order,  see  Wright  v.  Mills  (ft),  to 
which  defendant's  counsel  referred  me.  In  making  the  order  I  was 
under  the  impression  that  the  action  was  intended  to  try  the  right 
of  disposition  over  property  in  Victoria,  and  that  an  injunction 
motion  was  contemplated  which  the  persons  having  control  of  the 
property  would  have  had  a  direct  interest  in  opposing.     I  do  not 


(a)  6  A.L.T.  206. 

(6)  24  LX  Q.B.  256. 

(e)  82L.T.  Joariua44. 

(4Q  6  A.L.T.  18. 

V.L.R,  VoL  XV. 


(e)   8V.R.  (E.)26. 

(/)  1  W.W.  &  A'B.  (E.)  26. 

(ff)  84V^.R.68. 

(h)  62L.T.,p.44. 
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say  that,  under  the  circnmstances,  this  would  have  been  enough  to 
have  justified  an  order  for  substituted  service,  but  even  this  justifi- 
cation does  not  exist,  as  the  action  appears  to  be  one  simply  for 
money  lent,  and  seeks  no  kind  of  relief  as  against  the  property.  I 
think  that  even  on  the  materials  brought  forward  by  the  plaintiff  I 
ought  not  to  have  granted  the  order.  I  now  order  that  the  writ 
and  order  and  service  thereof  be  set  aside,  with  4Z.  4s.  costs  to  be 
paid  by  the  plaintiff.     Certify  for  counsel. 


Solicitors  for  plaintiff:   Weigall  <t  Dobaon. 
Solicitor  for  defendant :  Little. 


W.  H.  M. 


P.O. 

1889 
Nov,  18,  21. 


MUIR  V.  MUIR. 

"  The  Marriage  and  Matrimonial  Causes  Statute  1864''  (No.  268),  «.  S2—Act  No, 
671,  *.  4 — Order  for  maintenance  against  husband  deserting  his  wife — Jurisdic- 
tion qf  Justices— Meaning  of  "goods  and  chattels"  in  s,  82  of  Act  No,  268 — 
Affidavits  as  to  depositions  before  magistrates  on  order  to  review. 

Money  due  by  a  third  party  to  a  husband  is  not  within  the  meaning  of  "  goods 
and  chattels  "  in  sec.  82  of  Act  No.  268,  and  justices  have  no  jurisdiction  to  deal  with 
such  money  nnder  that  section,  or  to  make  an  order  directed  to  such  third  person  to 
pay  over  to  a  wife  the  moneys  of  the  husband.  It  might  be  different  if  the  coins, 
or  money,  were  earmarked. 

Per  Williams,  J.  Ilie  rule  requiring  that  an  affidavit  must  be  filed  stating  the 
depositions  before  the  justices,  or  that  no  depositions  were  taken,  which  prevails  in  an 
application  for  an  order  for  prohibition,  does  not  apply  to  a  case  similar  to  one  under 
sec.  4  of  Act  No.  571,  where  the  order  of  justices  is  bad  on  its  face,  and  where, 
accordingly,  it  is  unnecessary  to  consider  the  evidence  adduced  before  them. 

Order  to  review  an  order  of  justices. 

The  order  msi  to  review  called  on  the  justices  and  Jessie  Muir, 
the  complainant  below,  to  show  cause  why  an  order  made  by  justices 
should  not  be  reversed,  on  the  ground  that  the  justices  had  no 
authority  to  make  it.  The  order  was  one  made  against  the  husband 
of  the  complainant,  E.  G.  Muir,  for  an  allowance  for  maintenance 
under  the  provisions  of  sec.  32  of  **  The  Marriage  and  Matrimonial 
Causes  Statute  1864  "  (No.  268),  which  is  as  follows  :  "  If  it  appear 
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*'-c.  Wahh  for  defendant  below  to  move  rule  absolute — The  order 

1899  itself  shows  that  this  case  will  turn  on  a  question  of  law.     The  fact 

^^^         of  the  taking  of  depositions  or  the  reverse  cannot  affect  it  at  all. 

V-  The  law  is  different  now  from  what  it  was  at  the  time  of  the  case 

cited,  and  has  been  altered  by  the  Act  No.  953.     The  date  of  the 

decision  of  that  case  was  6th  April  1887,  and  the  Act  No.  953  . 

came  into  operation  on  1st  January  1888.   By  sec.  79  sub-sec.  18  of 

the  Act  No.  953  the  justices  are  to  take  down  evidence   when 

required  to  do  so  by  the  parties. 

Madden  in  reply — This  is  a  question  of  principle  and  practice. 
This  Court  must  be  assured  what  evidence  was  taken  below,  and 
much  may  turn  on  that  evidence.  The  sub-section  of  the  Act  No. 
968  makes  the  reason  for  having  the  affidavit  as  to  the  depositions 
all  the  stronger,  for  the  effect  of  that  sub-section  is  to  render 
depositions  more  frequent  in  cases  before  the  justices.  The  Court 
should  again  follow  the  decision  in  22.  v.  Taylor  (6). 

HiGiNBOTHAM,  C.J.  We  shall  reserve  judgment  on  the  pre- 
liminary objection,  and  the  parties  may  now  proceed  on  the  merits. 

Madden — The  justices  had  power  to  make  the  part  of  the  order 
complained  of.  This  sum  of  money  will  come  within  the  terms  in 
sec.  82  of  Act  No.  268,  '*  goods  and  chattels,'*  which  are  to  be 
largely  interpreted,  and  include  money.  He  cited  Mitchell  v. 
Mitcheli  (c) ;  Curtayne  v.  Mitchell  (d) ;  Jarman  on  Wilh  (4th  ed.), 
Vol.  I.,  751 ;  Maxwell  on  Statutes  (2nd  ed.),  27. 

WaUh — The  cases  cited  are  distinguishable.  It  is  quite  a 
different  thing  when  a  man  has  money  of  his  own  in  his  possession 
and  lodges  it  in  a  bank ;  here  the  husband  never  has  had  the  money, 
he  has  a  claim  for  it,  his  right  to  it  is  a  chose  in  action.  Sec.  32 
of  Act  268  does  not  give  the  magistrates  power  to  attach  choses  in 
action,  but  only  goods,  chattels,  or  rents  :  Reeves  v.  McOuinness  («). 

Cur.  adv.  vult. 

(b)  IV.R.  (L.)5.  (d)  5  A.J.R.,  p.  134. 

(c)  5  A.J.R.  44.  (e)  2  V.R.  (L.)  187. 
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lM,  C.J.,  Williams  and  a'Bbokett,  f.c. 

view  an  order  of  justices,  made  under  X889 

Marriage   and  Matrimonial  Causes         ^ 
efendant  to  pay  to  the  Clerk  of  Petty  ». 

laintenance  of  his  wife  ;  and  further, 
dant  had  deserted  his  wife,  and  that 
ictorian  Railways  Commissioners,  on 
»n  leaving  the  service,  the  sum  of 
ilways  Commissioners  to  pay  the  said 
dons  to  he  applied  by  him  in  payment 
be  paid.  The  ground  of  the  order  is 
sdiction  to  order  the  said  debt  to  be 
being  goods  and  chattels  within  the 
stices  have  power  to  make  an  order 
ne  person  to  seize  the  goods  and 
ley  have  no  power  to  make  or  enforce 
a  in  whose  hands  the  moneys  of  the 
Qoneys.  We  do  not  decide  that  ear- 
ot  goods  or  chattels  and  might  not  be 
mder  sec.  82.  But  a  debtor  cannot 
er  this  section,  to  convert  a  debt  into 
aor  a  person  with  whom  money  is 
)elled  to  afford  the  person  authorised 
zing  the  coin  into  which  the  debt  may 
money  deposited.  The  order  of  the 
striking  out  the  portion  objected  to. 
1  that  the  whole  order  should  be 
costs,  as  we  only  review  the  order 

>  order  to  review  does  not  involve  the 
dence  given  before  the  justices.  The 
on  the  absence  of  an  affidavit,  that  no 
}uently  fails. 

say,  as  to  the  preliminary  objection, 

in  the  affidavits  as  to  whether  any 
the  justices  ;  that,  on  the  facts  of  this 
to  be  on  all  points  with  an  application 
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under  sec.  4  of  the  Act  No.  571.  That  section  deals  with  an  order 
to  quash  an  order  of  justices,  bad  on  its  face,  and  that  was,  in  fact, 
this  application.  In  applications  of  that  sort  there  is  no  role 
requiring  an  affidavit  as  to  depositions,  it  applies  only  to  cases  of 
prohibition,  in  which  it  becomes  necessary  for  the  Court  to  consider 
the  evidence  which  has  been  given  in  the  matter  before  the 
justices. 


Solicitors  for  plaintiff :  McKean  d  Leonard. 
Solicitor  for  defendant :  Orave. 


A.  F.  M. 


F,0.  ATTORNEY-GENERAL  v.  GOLDSBROUGH  akd  Othibs. 

I^  *'The  Land  Aei  1884"  (No.  812),  *.  15— "2^  Land  Act  1869"   (No.  860)— 

Oet.  29,  31.  «  Trantfer  of  Land  Statute"  (No.  801),  w.  86,  40,  129— Crottm grant— Surren- 

^^^'  1^'  der  qf—Sepittration  of— Caveat — Crown  hound  by  provieione  of  Transfer  of 

""^  Liimd  Statute — "  Governor  "  meaning  of  in  Land  Act — Fraud  in  grantee  of  Cromm 

grant,  what  eonsiitute* — Advice  of  Ministers  of  Crown  to  Governor — Laches  on 

part  of  Crown — Practice — Suit  hg  way  of  information  to  cancel  Crown  grant — 

Statement  qf  claim,  form  of 

The  defendant  Williams  was  the  holder  of  a  lease  of  land  for  seren  years,  dated 
20th  November  1862,  made  by  the  GoTemor  ander  "  The  Land  Act  1862."  Money 
was  expended  by  W.  on  the  land  in  the  erection  of  buildings,  etc.  In  the  beginning 
of  the  year  1864,  W.  applied  to  the  Board  of  Land  and  Works,  of  which  Mr.  Grant,  a 
Minister  of  the  Crown  for  the  Department  of  Lands,  was  the  President,  to  be  aUowed 
to  purchase  the  land.  The  application  was  not  in  the  first  instance  granted,  and  it 
was  renewed  from  time  to  time.  In  January  1867,  the  lessee  W.  was  officially 
informed  that  the  Board  of  Land  and  Works  had  no  objection  to  the  sale  of  the  land 
by  auction  at  a  fair  upset  price  to  be  determined  in  the  usual  manner,  with  a  yaloa- 
tion  for  the  improvements.  W.  accepted  the  valuation  fixed  by  the  oflScer  duly 
appointed,  and  thereupon  executed  a  surrender  of  his  lease,  and  the  land  was  gazetted 
for  sale  at  nn  upset  price  of  1002.  per  acre.  Shortly  afterwards  the  land  was  with- 
drawn from  sale.  Certain  discussions  then  took  place  between  W.  and  Mr.  Grant  and 
other  Ministers  of  the  Crown,  which  lasted  for  some  time.  W.  claimed  a  return  of 
his  iease,  which  was  refused,  and  also  demanded  compensation  for  losses.  The  land 
was  again  gaxetted  for  sale  with  other  lands  in  March  1868.  On  the  morning  of  the 
sale  W.  had  an  interview  with  Mr.  Grant  and  Mr.  McCulloch,  another  Minister  of  the 
Crown,  and  agreed  to  relinquish  his  claim  for  compensation  upon  the  sale  taking  place 
in  accordance  with  the  announcement  in  the  Gazette,  In  addition  to  tlie  usual 
printed  conditions  produced  and  read  at  the  sale,  there  was  a  written  condition  relating 
to  the  land  in  question,  by  which  it  was  provided  that  Her  Mi^esty  might  at  any  time 
subsequently  to  the  sale  resume  possession  of  this  land  on  payment  to  the  purchaser 
of  a  sum  equivalent  to  the  purchase-money  paid  by  him,  with  a  certain  rate  of  interest 
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thereon  from  the  date  of  sale,  and  a  fair  and  reasonable  compensation  for  improve- 
ments to  be  fixed  in  a  definite  way.  W.  was  present  at  the  sale  and  heard  the 
conations  of  sale  read  by  the  auctioneer.  W.  was  afflicted  with  deafness,  and  stated 
in  his  evidence  that  though  he  heard  conditions  read  yet  he  had  no  mental  cognizance 
of  the  language  used.  W.  bought  the  land,  paid  100/.  per  acre  for  the  three  acres, 
and  signed  the  conditions  including  the  written  condition.  W.  stated  at  the  trial 
that  he  first  became  aware  of  the  written  condition  immediately  after  the  sale,  and 
that  on  the  day  following  complained  to  Mr.  Grant  of  the  introduction  of  such  con- 
dition, and  that  Mr.  G-rant  admitted  that  he  thought  W.  had  not  been  fairly  treated,  but 
that  he  would  not  evade  his  obligation,  and  would  ultimately  do  him  justice  by  issuing 
another  g^rant  without  this  condition.  W.  accepted  a  Crown  grant  of  the  land  dated 
27th  March  1868,  containing  this  condition.  W.  then  remained  in  possession  till 
April  1872,  when  Mr.  Qrant  was  again  Minister  of  Lands  in  a  new  Government.  On 
6th  March  1872,  W.  addressed  a  letter  to  the  same  Minister,  setting  out  the  history  of 
the  transactions,  and  alleged  that  he  had  suffered  considerable  injury  owing  to  the 
nnoertainty  of  his  tenure,  and  asked  the  Minister  to  remove  the  objectionable  condi- 
tion, and  so  permit  him  to  let  the  land,  or  that  the  Crown  should  resume  possession 
in  accordance  with  the  powers  reserved.  The  following  note  was  indorsed  on  this 
letter,  initialled  by  the  Minister  : — "  Accept  reconveyance  and  issue  ordinary  g^nt." 
Thereupon  an  instrument  of  surrender  dated  3rd  April  1872,  prepared  in  the  Crown 
Solicitor's  Office,  was  indorsed  on  the  duplicate  original  grant,  delivered  to  the  grantee, 
and  was  executed  by  W.  This  referred  to  the  particular  condition  of  the  grant,  and 
recited  that  the  grantee  wished  to  obtain  the  land  in  fee  simple  without  any  condi- 
tion, and  that  he  was  desirous  of  surrendering  to  Her  Majesty  the  said  land  in  order 
that  a  fresh  g^nt  thereof  might  be  made  to  him  in  fee  simple  without  any  condition. 
The  condition  of  the  surrender  was  stated  to  be  ten  shillings  paid  to  the  surrenderor 
oat  of  the  consolidated  revenue,  and  there  was  a  covenant  by  him  that  he  had  done 
nothing  to  encumber  or  affect  the  land  prejudicially.  The  original  duplicate  grants 
were  then  duly  cancelled ;  an  entry  of  the  date  of  surrender  signed  by  the  Assistant 
Begistrar  of  Titles  was  made  on  each,  and  both  were  thenceforward  kept  in  the 
Begister  Book  in  the  Office  of  Titles.  A  new  grant  of  the  same  land  without  the 
oondition  dated  10th  April  1872,  was  signed  by  the  Qt>vernor  and  duly  sealed,  and  the 
entry  of  the  original  g^nt  in  the  Begister  Book  was  cancelled.  The  second  g^rant, 
like  the  first,  recited  a  consideration  of  300/.,  but  no  second  sum  of  300/.  was  in  fact 
paid.  No  steps  were  taken  by  the  Government  until  1878,  when,  in  the  course  of  a 
treaty  for  the  leasing  of  the  said  land,  a  caveat  was  lodged  by  the  Begistrar  of  Titles 
on  behalf  of  Her  Majesty  upon  the  direction  of  the  Commissioner  of  Titles  on  the 
10th  October  1878,  prohibiting  any  dealing  with  the  land.  W.  was  informed  that  the 
caveat  would  be  withdrawn  if  he  would  consent  to  a  condition  being  inserted  in  the 
second  grant  similar  to  that  which  had  been  contained  in  the  first.  This  was  refnsed. 
From  that  time  until  February  1888,  when  W.  sold  the  land  to  the  defendant 
Goldsbrough  &  Co.,  no  proceedings  were  instituted  by  the  Crown  or  W.  Gk>lds- 
brongh  &  Co.  were  cogpnisant  of  all  the  transactions  which  had  taken  place.  The 
Attorney-General,  m  1888,  after  the  sale  to  Goldsbrough,  commenced  proceedings 
by  instituting  a  suit  by  way  of  information,  praying  that  the  Crown  grant  of 
10th  April  1872  should  be  delivered  up  to  be  cancelled.  The  claim  did  not  set  out 
sny  distinct  gpround  of  forfeiture  as  the  foundation  of  this  prayer.  In  the  claim  there 
was  an  undertaking  by  the  Attorney- General,  on  behalf  of  Her  Migesty,  that  upon 
delivery  up  and  cancellation  of  the  Crown  grant  of  10th  April  1872,  a  Crown  grant 
containing  the  condition  included  in  the  first  grant  would  be  executed  by  the  Governor 
on  behalf  of  Her  Majesty.     No  fraud  was  alleged  against  the  advisers  of  the  Crown, 
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F.C.  and  there  wm  no  eridenoe  that  thej  were  deceived  by  any  fialae  anggeetion  or  repre- 

aentation  or  fraudulent  concealment  bjr  an  j  one.    The  defendanta  contended  that  the 
aecond  grant  waa  legal,  bnt  even  if  it  were  illegal  ita  illegality  waa  cured  by  aec  16 
Attowbt-       of  Act  No.  812. 

Obkibal  Ssld,  per  HionrBOTHAM ,  C.J.,  that  the  aecond  grant  waa  valid.    The  r^tstration 

V*  of  the  surrender,  though  not  regular,  was  a  good  registration  under  sees.  86  and  40 

GOLOBBROUOH.   ^f  ^.^^  Transfer  of  Land  StatuU  (No.  80),  and  that  the  flret  grant  waa  thereby 
effectually  snrrenderedi 

The  undertaking  by  the  Attorney-General,  in  the  statement  of  claim,  on  behelf  of 
Her  Migeaty  that  upon  delivery  up  of  the  aecond  Crown  grant  a  new  Crown  grant 
containing  a  condition  which  had  been  included  in  the  firat  grrant^  waa  an  undertakincr 
to  the  Court,  and  not  to  the  Crown  grantee,  and  was  not  a  subject  of  a  claim  or  demand 
founded  on  or  arising  out  of  a  contract  entered  into  on  behalf  of  Her  Majeaty,  on 
which  the  grantee  could  proceed  by  petition  under  The  Grown  Remsdiu  and  lAahi' 
lUies  Statute. 

The  undertaking  by  a  Minister  of  the  Crown  on  behalf  of  the  Crown  that  the 
Crown,  by  ita  repreaentative,  will  do  a  certain  act  at  a  future  time,  conditional  upon 
the  occurrence  in  the  meantime  of  an  event  yet  uncertain,  is  not  one  which  Her 
Majesty's  responsible  Ministers  have  any  power  or  authority  to  enter  into  ao  aa  to 
bind  the  Crown. 

A  claim  of  the  nature  aet  forth  in  the  statement  of  claim  must  aet  out  a  distinct 
ground  of  forfeiture  as  a  foundation  of  its  prayer. 

Proceedings  by  action,  in  the  nature  of  an  information,  will  lie  at  the  suit  of  the 
Crown  to  repeal  a  grant  from  the  Crown,  of  land,  in  Victoria. 

A  Mae  suggestion  made  by  a  grantee  must  be  one  made  to  and  operating  so  aa  to 
deceive  the  general  body  of  adviura  of  the  Governor. 

The  word  *'  Governor  "  in  the  various  Land  Acts,  where  used  by  itaelf  and  also 
in  the  provisions  of  The  ConetituHon  Act  and  all  Acts  passed  since  The  ConstUtUiom 
Aet  which  empower  the  Governor  to  do  various  acts,  means  the  Governor  acting  by 
and  under  the  advice  of  one  or  more  of  the  responsible  Ministers  of  the  Crown  in 
Victoria. 

Every  grant  and  disposition  of  land  under  '^Tke  Land  Aet  1869*' and  under 
"  The  Land  Act  1884  "  is  an  act  of  the  Governor  aa  representing  the  Crown,  adviaed 
in  that  act  by  the  general  body  of  the  Ministers  of  the  Crown  assembled  in  ConnciL 

The  mere  fact  that  the  advisers  of  the  Crown  in  Council  have  advised  the  iaine 
of  a  grant  of  Crown  land  for  an  inadequate  consideration,  or  for  no  consideration  at 
all,  is  not  a  ground  for  avoiding  the  grant. 

A  Minister  of  the  Crown  has  no  power  to  bind  himself  or  his  colleagues  aa  to 
advice  to  be  thereafter  given  by  him,  or  by  them,  to  the  Crown,  or  to  bind  the  Crown 
beforehand  by  a  promise  that  certain  advice  will  be  afterwards  given  to  it.  The 
Crown  is  only  legally  bound  by  its  acts,  and  by  the  acts  of  its  Ministers,  done  by  its 
express  or  implied  authority. 

The  Governor  haa  power  in  disposing  of  land  to  grant  it  in  fee  aimple,  subject  to 
a  condiiion  which  might  make  the  estate  in  fee  simple  defeasible  in  a  certain  event, 
and  upon  certain  terms ;  and  the  Governor  haa  also  power  to  revoke  or  withdraw, 
with  the  consent  of  the  grantee,  this,  or  any  other  condition,  if  advised  so  to  do  by 
the  advisers  of  the  Crown  in  Council. 

Sec.  16  of  "  n«  Land  Act  X884"  (No.  812),  pUces  the  Crown  in  the  same 
position  with  respect  to  its  powers  of  repealing  its  grants,  as  third  persons,  althongU 
it  is  not  deprived  of  its  prerogative  right  to  repeal  its  grant  for  fraud  by  the 
grantee. 
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F.o.  80th  Jannary  1867  the  lessee  was  officially  informed  that  the  Board 

1889  of  Land  and  Works  had  no  objection  to  the  sale  of  the  land  ij 

Attoenbt-  auction  at  a  fair  upset  price,  to  be  determined  in  the  usual  manneri 
Qenebal  with  valuation  added,  at  which  the  improvements  had  been 
GoLusBiiouGH.  appraised  by  an  officer  of  the  Board,  namely,  6,895{.  Mr.  Williams 
HiginbotKam C J.  ^^^^opted  this  valuation,  and  he  thereupon  executed  a  surrenderor 
his  lease,  aind  the  land  was  gazetted  for  sale  at  an  upset  price  of 
IQOZ.  per  acre.  Shortly  afterwards  the  land  was  withdrawn  from 
sale.  Discussions  followed  and  lasted  for  more  than  a  year 
between  Mr.  Williams  on  the  one  hand  and  Mr.  Grant,  Mr.  Francis, 
another  Minister  of  the  Crown,  and  Mr.  McGulloch,  the  Premier, 
on  the  other.  Mr.  Williams  claimed  a  return  of  his  lease,  which 
was  refused,  and  he  also  demanded  compensation,  to  be  ascertained 
by  arbitration  or  otherwise,  for  alleged  losses.  The  Ministers, 
supported  by  the  Melbourne  Chamber  of  Conmierce,  appear  to 
have  been  averse  from  alienating  in  fee  simple  this  large  area  of 
lands  of  the  Grown  at  a  price  far  below  its  known  actual  value. 
The  land  was  again  gazetted  for  sale  with  other  lands  on  27th  March 
1868.  On  the  morning  of  the  sale  Mr.  Williams  had  an  interYiew 
with  Mr.  Grant  and  Mr.  McCuUoch,  and  agreed  to  relinquish  his 
claim  for  compensation  upon  the  sale  taking  place  in  accordance 
with  the  announcement  in  the  Oazette.  In  addition  to  the  nsnal 
printed  conditions  produced  and  read  at  the  sale,  there  was  a 
written  condition  relating  to  the  land  in  question,  lot  No.  33,  hy 
which  it  was  provided  that  Her  Majesty  might  at  any  time  subse- 
quently to  the  sale  resume  possession  of  this  land  on  payment  to 
the  purchaser  of  a  sum  equivalent  to  the  purchase-money  paid  by 
him,  together  with  interest  at  the  rate  of  10  per  cent,  per  annom, 
calculated  from  the  day  of  sale,  and  of  a  fair  and  reasonable  com- 
pensation to  be  fixed  by  arbitrators,  or  in  default  of  appointment  of 
arbitrators  by  the  Governor-in-Council,  and  approved  of  by  Parlia- 
ment, for  all  buildings  and  improvements,  being  fixtures,  erected 
or  to  be  erected  on  the  land.  Mr.  Williams  was  present  at  the 
sale,  and  heard  conditions  of  sale  read  by  the  auctioneer ;  he  was 
then,  as  now,  afflicted  with  deafness,  and  he  states  that  although  he 
heard  conditions  read  he  had  no  mental  cognizance  of  the  language 
used.  He  became  the  purchaser  of  lot  83,  paid  the  sum  of  300i., 
being  the  upset  price  of  lOOZ.  per  acre,  and  signed  the  conditions, 
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inclading  the  written  condition.     He  states  that  he  first  became  f.o. 

aware  of  the  written  condition  immediately  after  the  sale  ;  that  on  i889 

the  following  day  he  complained  to  Mr.  Grant  of  the  introduction       .   ~~ 

of  it ;  that  Mr.  Grant  admitted  that  Mr.  Williams  had  not  been        Gbnbral 

well  nsed  in  the  matter,  and  assured  him  that  he  had  no  intention    Ooldbbbough. 

of  erading  his  obligations  under  previous  understandings,  and  that  ^j-^„j^^„,  cJ 

he  would  ultimately  do  him  justice  and  issue  another  Crown  grant 

without  conditions.     Mr.  Williams  accepted  a  Crown  grant  of  the 

land  dated    27th  March   1868,  containing   this   condition.      He 

remained  in  possession  of  or  let  the  land  until  April  1872,  when 

Mr.  Grant  was  again  Minister  of  Lands  in  a  new  Government.    On 

6th  March  1872,  Mr.  Williams  addressed   a  letter  to  the   same 

Minister,  in  which  he  stated  fully  the  history  of  the  case  and  the 

loss  which  he  alleged  that  he  had  suffered,  and  was  still  suffering, 

owing  to  the   uncertainty  of  his  tenure,  and  he   requested  the 

Minister  either  to  remove  the  obnoxious  condition  and  so  permit 

of  his  letting  the  land,  or  that  the  Crown  should  resume  possession 

in  accordance  with  the  power  reserved  under  the  conditions  of  sale. 

The  following  note  was  indorsed  on  this  letter,  initialled  by  the 

Minister :  "Accept  reconveyance  and  issue  ordinary  grant.**    There- 

npon  an  instrument  of  surrender, -dated  Ord  April  187Qi  prepared  in 

feeXlfowu  8oliciLt>r's  Office-,  was  indorsed  on  the  duplicate  original 

grant  delivered  to  the  grantee,  and  was  executed  by  Mrr-WilliaBasr^w  j><^*  ^'*-  - 

It  referred  to  the  particular  condition  of  the  grant  aborementioned, 

and  recited  that  the  grantee  wished  to  obtain  the  said  piece  of  land 

in  fee  simple  without  any  condition,  and  that  he  was  desirous  of 

Bnrrendering  to  Her  Majesty  the  said  land  in  order  that  a  fresh 

grant  thereof  might  be  made  to  him  in  fee  simple  without  any 

condition.     The  condition  of  the  surrender  was  stated  to  be  ten 

shillings  paid  to  the  surrenderor  out  of  the  consolidated  revenue, 

and  there  was  a  covenant  by  him  that  he  had  done  nothing  to 

encumber  or  prejudicially  affect  the  land.     The  original  duplicate 

grants  were  then  duly  cancelled ;  an  entry  of  the  date  of  surrender 

signed  by  the  Assistant  Registrar  of  Titles  was  made  on  each,  and 

both  have  pQ^  since  kept  in  the  Register  Book  at  the  Office  of  Titles. 

F-thifib^tluu  mis  amounted  to  a   good  registration,  not  entirely 

regular,  of  the  surrender  under  the   Transfer  of  Land  Statttte^!^    ^■■'' 

sees.  86  and  40,  and  that  the  first  grant  was  thereby  effectually 
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'•0.  sturrendered.  /A  new  grant  of  the  same  land  withoat  the  condition^ 

1889  dated   10th  April   1872,  was   signed  by  the   Governor  and  duly 

Attornit-  ^^1^>  <^d  ^^^  entry  of  the  original  grant  in  the  Register  Book 
Qbvbbal  was  cancelled.  This  second  grant,  like  the  first,  recited  a  consi- 
QoiMBBovoH.  deration  of  8001.,  bat  no  second  sum  of  8001.  was  in  fact  paid. 
iBffimboikam  CJ,  After  this  no  stops  were  taken  by  the  GoYernment  until  the  year 
1878,  when  in  the  course  of  a  treaty  by  the  Board  of  Land  and 
Works  for  a  lease  of  the  land  a  caveat  was  lodged  on  10th  October 
1878  by  the  Registrar  of  Titles  on  behalf  of  Her  Majesty  upon  the 
direction  of  the  Commissioner  of  Titles,  under  sec.  129  (HI.)  of  the 
Transfer  of  Land  StattUe,  prohibiting  the  transfer  of  or  dealing 
with  the  land ;  and  Mr.  Williams  was  informed  that  the  caveat 
would  be  withdrawn  if  a  condition  similar  to  that  which  had  been 
contained  in  the  first  grant,  and  which  it  was  proposed  to  insert  in 
a  five  years*  lease  to  the  Board,  should  be  assented  to  by  him  as 
proprietor.  This  arbitrary  demand  was  rejected,  and  from  that 
time  until  February  1888,  when  Mr.  Williams  sold  the  land  to  the 
defendant  Goldsbrough  &  Co.  Limited,  for  a  sum  of  25,0001*9  no 
proceedings  founded  on  the  caveat  were  instituted  either  by  the 
Crown  or  by  Mr.  Williams.  The  purchaser  (the  defendant  com- 
pany) has  since  taken  steps  to  get  rid  of  the  caveat,  and  these  have 
resulted  in  this  action.  These  facts,  apart  from  the  documents 
which  have  been  put  in  evidence,  rest  entirely  on  the  testimony  of 
a  single  witness,  Mr.  Williams. 

The  Attorney-General,  on  behalf  of  Her  Majesty,  has  brought 
this  action  against  Mr.  Williams,  the  purchaser  from  him, 
Goldsbrough  &  Co.  Limited,  and  the  Commissioner,  the  Begistrar, 
and  the  Deputy  Registrar  of  Titles.  The  statement  of  claim  sets 
out  the  documentary  history  of  the  title.  It  alleges  that  the 
defendant  company  had,  at  the  time  of  the  purchase  by  it,  full  and 
express  notice  of  the  facts,  and  it  tenders  an  undertaking  by  the 
Attorney-General  on  behalf  of  Her  Majesty  that  upon  delivery  up 
and  cancellation  of  the  Crown  grant  of  10th  April  1872  a  Crown 
grant  containing  the  condition  included  in  the  first  grant  will  be 
executed  by  the  Governor  on  behalf  of  Her  Majesty.  I  fail  to  see 
how  this  undertaking  can  be  relied  upon  by  the  Court  to  assist  its 
judgment  in  dealing  with  the  claim  of  the  Crown  in  this  case.  The 
undertaking  is  tendered  to  the  Court,  not  to  the  Crown  grantee,  and 
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ect  of  a  claim  or  demand  founded  on,  or  f.c. 

entered  into  on  behalf  of  Her  Majesty,  on  i889 

d  proceed  by  petition  under  the  Crown      ^xtoenbt- 

Statute,     An  undertaking  by  a  Minister       Gehbbal 
►f  the  Crown,  that  the  Crown  by  its  repre-    Goldsbrouoh. 
a  act  at  a  future  time,  conditionally  upon  ^igi^otham.CJ, 
mtime  of  an  event  yet  uncertain,  amounts 
iking  by  the  Minister  that  he  will  give 
sm  at  a  future  time  in  a  certain  event.     It 
e  plainti£f  in  this  case  that  an  undertaking 

on  by  the  defendants,  is  one  which  Her 
nisters  have  no  power  or  authority  to  enter 
Jrown,  and  I  concur  in  that  view.  It  is 
ihould  accept  the  undertaking  now  tendered 
leral,  and  if  from  any  cause  the  undertaking 
le  Court  would  be  powerless  to  specifically 
the  Governor,  as  representing  the  Crown, 
General,  as  the  Minister  who  had  given  the 
f  the  Crown :  See  per  Cockbum,  C.J.,  in 
sioners  of  the  Treasury  (a),  and  Armytage 
3  statement  of  claim  concludes  with  the 
[rant  of  10th  April  1872  may  be  delivered 
\  statement  of  claim  is  materially  defective 
inct  ground  of  forfeiture  as  the  foundation 
^aund.f  p.  252. 

le  plaintiff  at  the  hearing  were  directed  to 
Qtitled  to  have  this  grant  cancelled  on  either 
ii  form  two  of  the  three  classes  of  cases  in 
d  Coke  (4  Instil.  88),  scire  facias  will  lie 
charters,  and  grants  of  the  Crown ;  first, 
3th  anything  that  is  grantable  upon  a  false 
his  prerogative  jure  regio  may  have  a  scire 
1  grant";  second,  "when  the  Eling  doth 
y  law,  he  cannot  grant,  he  jure  regio  for 
ice  and  right  may  have  a  scire  facias  to 
tent." 

k;  and  per  (6)  3  App.  Caa.,  p.  866-7. 
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F.o.  The  two  defendants  who  have  appeared,  Goldsbrongh  &  Co.  and 

1888  Williams,  have  pleaded  substantially  the  same  defences.     They 

Attoutbt-      ^^^^  *^**  J^o  f*cts  are  disclosed  upon  the  statement  of  claim  to 

GsirKftAL      justify  the  relief  sought  for.     They  rely  upon  the  facts  aboye  stated 

GoLDBBBouoK.  that  occurrod  prior  to  the  first  grant  as  showing  that  the  condition 

HiMnbotkam,C.J.  ^*^  improperly  inserted  in  it,  and  might  be  and  was  lawfully  waived 

■  by  the  second  grant,  and  upon  the  facts  subsequent  to  the  second 

grant  as  a  ratification  of  that  grant.    They  also  insist,  upon  yarious 

grounds,  that  the  second  grant  cannot  lawfully  be  cancelled. 

It  was  contended  for  the  defendants,  by  way  of  preliminary 
objection,  that  proceedings  by  action  in  the  nature  of  an  information 
will  not  lie  at  the  suit  of  the  Grown  to  repeal  a  grant  from  the 
Grown,  of  land,  in  Victoria.     It  was  held  in  The  Queen  y.  Hughes  (c) 
that  where  the  grant  sought  to  be  set  aside  is  of  record,  an  appro- 
priate process  for  setting  it  aside  is  by  writ  of  scire  facias  ;  and 
that  where  a  Grown  grant  is  not  a  record  an  information  will  lie  to 
set  it  aside ;  but  neither  this  case  nor  any  other  which  has  been 
cited,  rules  that  scire  facias  is  the  only  available  process  where  the 
grant  is  a  record,  though  there  are  dicta  of  text  writers  to  that 
e£f6ct  in  respect  of  letters  patent :  See  Foster  on  Scire  Facicis, 
p.  246.     On  the  other  hand  Sawyer  y.  Vernon  (d),  where  this  same 
objection  was  taken,  is  an  authority  that  a  grant,  however  regularly 
it  may  have  been  passed,  of  land  *'  unduly  got,''  may  be  set  aside 
on  information  by  the  Grown.   In  the  Attorney-General'^.  BeUon  (e) 
the    proceeding    was    by    information    and  bill    in  equity,   and 
Molesworth,  J.,  held  that  the  Grown  was  entitled  to  adopt  this 
process  for  its  own  protection  and  for  the  protection  of  piivate 
persons.     This  decision  was  followed  by  the  same  learned  judge  in 
the  A  ttorney-Oeneral  y .  Sanderson  (/) .     In  both  the  last  mentioned 
cases  the  grants  sought  to  be  set  aside  bore  dates  subsequent  to 
the  commencement  of  the  Transfer  of  Land  Statute  which  came 
into  operation  on  1st  September  1866.     Both  grants  were  under 
the  operation  of  that  Statute,  by  the  18th  section  of  which  the 
registration  of  grants  of  all  Grown  lands  then  remaining  unsold  are 
to  be  deemed,  and  taken  to  be,  an  enrolment  of  record  of  the  grant. 
If  the  present  contention  be  right  both  of  these  cases  were  wrongly 

(o)    L.R.  1  P.C.,  p.  81.  («)   4  W.  W.  A  A'B.  (Eq.),  p.  57. 

Id)   1  Vera.,  p  870.  (f)   1  V.R.  (Eq.),  p.  18. 
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I  have  been  available  to  the  Crown  in  f.o. 

ant  enrolled  of  record.     It  appears  to  isag 

r  the  Court  in  both  of  them,  following      attobnbt- 
3  judgment  in  The  Queen  v.  Hughes  (g)       Gbnbral 
as   available   or   not,  proceedings  by   Goldsbbough. 
icurrent  remedy,  and  also  that  in  such  si^nbotham  CJ 

ould    be    treated,   according    to    the 

idual.     I  concur  in  this  view,  even  if  I 
athority  of  these  cases,  and  accordingly 

ich  I  understand  the  Attorney-General 
)d,  on  behalf  of  Her  Majesty,  to  have 
72  set  aside,  is  that  that  grant  was 
tion  by  the  grantee.  Fraud  upon  the 
sers  of  the  Governor  as  representing 
in  the  statement  of  claim,  nor  has  it 
ent.  I  think  that  the  false  suggestion 
s  case  for  the  Crown  is  a  false  sugges- 
0,  and  operating  so  as  to  deceive  the 
>f  the  Governor,  not  a  false  suggestion 
ind  operating  upon,  the  Governor, 
las  been  a  provision  common  to  all  the 
grant,  conveyance,  and  disposition  of 
a  shall  be  made  by  the  Governor  in 
ler  Majesty.  The  word  "  Governor  ** 
Tovision  of  the  Land  Acts,  as  well  as 
mstitution  Act,  and  of  all  other  Acts 
ion  Act,  by  which  the  Governor  is 
ts,  has  been  commonly,  and  I  think 
the  Governor  acting  by  and  under  the 
responsible  Ministers  of  the  Crown  in 
Governor  **  or  its  previous  equivalent, 
mrs  in  Acts  passed  by  the  Victorian 
\itution  Act  came  into  force,  as  in  the 
Act  16  Vict.  No.  84,  relating  to  the  University,  a  different  and  a 
strictly  personal  meaning  has  been  recognised  in  practice  as  attach- 
ing to  the  word.     The  later  meaning  of  the  word  "  Governor  "  was 

(Sf)  L.P.  1  P.C,  p.  91-2. 
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F.o.  Tarled  in  an  important  partioular  by  *'  The  Land  Act  1869,"  sec.  8, 

1880  nnder  which  the  grant  now  in  qnestion  was  made.     PreTioosly 

Att^it-     ^  ^^  ^^^  ^^®  GoYemor  might  lawfally  make  a  Talid  grant,  con- 

Obhbsal       yeyance,  or  disposition  of  land  upon  the  advice  of  the  responsible 

GoLDSBBOuoK.  Minister  in  charge  of  the  Department  of  Lands,  and  withont  the 

SiffMatkam,c^.  knowledge  or  formal  approval  of  the  other  responsible  Ministers  of 

the  Crown.    By  sec.  8  of  that  Act  the  word  "  Governor  "  shall 

mean  the  person  administering  the  Government,  acting  by  and  with 

the  advice  of  the  Execative  Gooncil,  that  is  to  say,  of  the  body 

which,  as  ordinarily  constituted  in  Victoria,  consists  of  Ministers  of 

the  Grown  assembled  and  jointly  advising  the  Representative  of  the 

Grown  in  Goancil.     Every  grant  and  disposition  of  land  ander  this 

enactment,  and  under  **  The  Land  Act  1884  "  now  in  force,  is  an 

act  of  the  Governor,  as  representing  the  Grown,  advised  in  that  act 

by  the  general  body  of  the  Ministers  of  the  Grown  assembled  in 

Gouncil.    A  false  suggestion,  by  which  the  Grown  is  deceived  in 

the  matter  of  its  grant,  is  necessarily  a  false  suggestion  made  to, 

and  deceiving,  those  Ministers  in  the  advice  which  they  give  in 

Gouncil  to  the  Governor,  by  which  his  act,  as  the  Representative  of 

the  Grown,  in  signing,  sealing,  and  issuing  the  grant  is  guided. 

It  is  to  be  observed  also  in  dealing  with  this  first  ground  of  the 
plaintiff's  claim  that  the  Grown  is  required  to  prove  some  act  (done 
by  the  grantee,  which  has,  in  fact,  deceived  the  advisers  of  the 
Govemor-in-Gouncil.  For,  *'  if  the  King  be  misinformed  but  not 
deceived  the  grant  will  be  good*' :  Chitty  on  Prerogative^  p.  898 
citing  Yel.  48.  Such  an  act  may  consist  either  of  a  false  suggestion 
or  a  fraudulent  concealment  or  a  false  representation :  Rex  v.  OUver 
Butler  (A),  followed  by  Parke,  B.,  in  The  Eastern  Archipelago  Co. 
V.  The  Queen  (i).  The  mere  fact  that  the  advisers  of  the  Grown  in 
Gouncil  have  advised  the  issue  of  a  grant  of  Grown  land  for  an 
inadequate  consideration  or  for  no  consideration  at  all,  would  not  be 
a  ground  for  avoiding  the  grant.  That  fact  might  be  consistent 
with  innocence  on  the  part  of  the  grantee,  and  might  be  the  result 
either  of  good  and  sufficient  reasons  of  State  known  to  the  advisers 
of  the  Grown  only,  or  of  negligence  or  inattention  to  or  of  culpable 
disregard  of  public  interests  committed  to  their  charge  on  the  part 
of  Ministers.   "Where  the  King  is  not  deceived  in  his  consideration 

(A)  2  Ley.,  p.  220.  (t)  2  £.  &  B.,  at  p.  89i. 


Digitized  by 


Google 


r 


VOL.  XV.]  LII  &  LI II  VICT.  649 

nor  otherwise  to  his  prejudice  by  any  suggestion  on  the  part  of  the         .^-O. 
grantee,  but  the  intent  was  to  pass  the  interest  expressed  in  the  i889 

grant,  only  the  King  has  been  mistaken  in  the  law,  then  he  shall      ^ttobnbt- 
not  be  said  to  be  deceived  to  the  avoidance  of  the  grant";  per       Gbnkbal 
Eyre,  J.,  in  Rex  et  Regina  v.  Kemp  (k),  followed  in  Oledstanes  v.    QoLDSBBouaH. 
Earl  of  Sandwkh  (t) .  Hi^inhMam^CJ. 

The  plaintiff  alleges  that  the  grant  to  the  defendant  Williams 
of  10th  April  1872,  was  issued  to  him  without  any  consideration 
therefor,  and  upon  this  allegation  and  the  fact  that  the  second  grant 
did  not  contain  the  condition  included  in  the  first  grant  the  case 
for  the  plaintiff  is  made  wholly  to  rest*.  The  only  pwson  besides 
the  grantee  who  could  fully  explain  the  circumstances  under  which 
both  grants  were  made  was  Mr.  Grant.  The  advisers  of  the  Crown 
have  delayed  for  upwards  of  sixteen  years  after  the  issue  of  the 
second  grant  until  26th  October  1883  when  this  suit  was  instituted, 
and  until  after  the  death  of  Mr.  Grant,  and  for  ten  years  after  a 
caveat  was  lodged  on  behalf  of  Her  Majesty,  to  take  any  step  to  assert 
the  present  claim.  This  delay  is  wholly  unexplained.  None  of  the 
Ministers  who  were  the  colleagues  of  Mr.  Grant  in  1872  have  been 
called  to  state  the  circumstances  under  which  the  second  grant  was 
made.  In  the  absence  of  explanation  of  the  delay  and  of  evidence 
possibly  available  in  support  of  the  claim,  the  Court  would  be  slow 
to  entertain  the  unsupported  suggestion  that  Her  Majesty's 
Ministers  were  deceived  by  any  false  suggestion  or  representation 
or  fraudulent  concealment  by  anyone.  The  evidence  called  for  the 
defendants  supplies  the  only  explanation  that  has  been  given  of  the 
facts  of  this  case,  and  that  explanation  is  imperfect  and  necessarily 
one-sided.  It  is  to  be  inferred,  I  think,  from  Mr.  Williams'  narra- 
tive that  at  a  very  early  period  he  rightly  estimated  the  high  value 
of  the  land  he  held  under  lease,  and  that  he  set  himself  to  obtain 
by  persistent  solicitations  addressed  to  a  Minister  of  the  Crown  the 
fee  simple  of  the  land  at  a  price  far  below  that  value.  He  obtained 
a  promise  from  the  Board  of  Land  and  Works  that  the  land  should 
be  put  up  for  sale  on  terms,  in  fact,  highly  advantageous  to  him 
and  injurious  to  the  Crown ;  and  he  states  that  he  had  under- 
standings with  the  Minister  to  the  same  effect.  The  Crovm 
would  not  be  legally  bound,  in  my  opinion,  by  such  promise  or 

(k)  1  Lord  Baym.,  p.  40.  (/)  5  Scot's  New  Rep.,  at  p.  720.      . 
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F.c.  understandings.     The  Board  of  Land  and  Works,  as  Molesworth,  J., 

1889  observed  in  Palmer  v.  The  Board  of  Land  and  Works  (m),  is  only 

Attomtet-  ^®  agent  of  the  Crown  to  adjust  the  preliminaries  of  sales.  The 
Gbnbral  duty  of  a  Minister  of  the  Crown  is  to  advise  the  Representative  of 
GoLDSBBouGH.  the  Crown.  But  he  has  no  implied  authority  to  bind  himself  or 
HiginhothamyCJ,  ^^^  Colleagues  as  to  advice  to  be  hereafter  given  by  him  or  by 
them  to  the  Crown,  or  to  bind  the  Crown  beforehand  by  a  promise 
that  certain  advice  will  hereafter  be  given  to  it.  The  Crown  is  only 
legally  bound  by  its  acts  and  by  the  acts  of  its  Ministers  done  by 
its  express  or  implied  authority ;  it  is  free  from  all  legal  obligation 
in  the  nature  of  a  contract  until  Ministers  have  given  their  advice, 
and  the  Representative  of  the  Crown  has  accepted  it.  Mr.  Williams 
made  the  withdrawal  of  this  land  from  sale  and  the  retention  of  the 
lease  which  he  had  surrendered  the  ground  of  fresh  demands  and 
the  basis  of  a  new  claim  for  compensation.  The  claim  seems  to 
have  been  not  without  reasonable  foundation,  but  the  Grown  was 
still  free  from  any  engagement  by  contract  with  respect  to  the  land. 
He  thus  gained  further  influence  over  and  obtained  fresh  promises 
from  the  Minister,  who  seems  to  have  been  ultimately  importuned 
into  the  belief  that  he  was  bound  to  correct  what  he  was  induced  to 
regard  as  a  mistake  or  an  unfair  course  taken  by  himself  and  one 
or  more  of  his  colleagues  in  a  previous  Government.  I  am  not 
required  by  the  circumstances  of  this  case,  and  I  do  not  bold 
myself  free,  to  form  an  opinion  respecting  the  act  of  an  individual 
Minister  of  the  Crown  who  has  been  deprived  by  his  successors  in 
office  of  an  opportunity  of  vindicating  his  act  as  an  adviser  of  the 
Crown.  It  is  sufficient  for  the  purpose  of  my  decision  upon  this 
part  of  the  case  to  state  that  I  do  not  find  in  the  evidence  adduced 
for  the  defendants  anything  that  supplies  the  lack  of  evidence  in 
the  case  for  the  Crown.  The  result  was  that  Mr.  Williams  ulti- 
mately obtained  a  very  valuable  property  of  the  Crown,  for  which, 
as  I  infer  from  the  evidence,  he  paid  less  than  one-fourth  of  the 
known  value.  But  it  does  not  appear  that  he  made  any  ilEdse 
suggestion  or  false  representation  of  the  value  of  the  property,  or 
that  he  fraudulently  concealed  from  the  advisers  of  the  Grown  any 
fact  which  it  was  his  duty  to  disclose  to  them.  The  real  value  of 
this  property  appears  to  have  been  as  well  known  from  the  first  to 

(m)  1  V.L.R.  (E.),  p.  89. 


Digitized  by 


Google 


LII  &  LIIl  VICT.  651 

it  was  to  Mr.  Williams,  and  it  was  with  a  *'-o» 

3  that  the  advice  to  issue  both  grants  was  i889 

that  the  plainti£f's  claim  upon  the  first  AnbRNET- 

ablished  by  necessary  proof,  and  that  it  Gbneral 

V. 
Gh>LD8BB0U6H. 

*  the  plaintiff's  claim  is  that  the  grant  of  ^iMnbotkam  CJ, 
in  the  sense  that  the  Governor  had  no 
argument  on  this  point  has  been  directed 
land  had  been  once  alienated  from  the 
n,  a  second  grant  of  the  same  land  could 
laser  except  upon  a  second  sale  by  auction 
id  time  by  him  of  the  upset  price  in  the 
I  purchaser.  I  do  not  concur  in  the  view 
vhich  this  argument  rests.  The  first  of 
in  March  1868  under  '*  The  Land  Act 
he  Amending  Land  Act  1865  "  (No.  237) ; 
Land  Act  1869**  (No.  860).  Under  all 
tie  Governor  to  grant,  convey  or  otherwise 
3  Crown  was  subject  to  the  same  limita- 
►e  granted,  conveyed  or  otherwise  disposed 
er  and  subject  to  the  provisions  of  the 
erwise,  and  for  such  estate  or  interest  as 
Done  other :  Act  No.  145,  sec.  8 ;  Act 
f  Crown  land  in  fee  simple  must  be  by 
L  covenants,  conditions,  exceptions  and 
nor  might  direct :  Act  No.  287,  sec.  82 ; 
The  Governor  acting  in  the  name  and 
y  is  only  the  trustee  of  the  Crown  for  the 
ids  in  accordance  with  The  Constitution 
its  passed  by  the  Legislature  of  Victoria 
being :  Blackwood  v.  The  London  Char^ 
prants,  conveyances  and  dispositions  of 
rnor  in  such  capacity  must  all  be  advised 
m  for  Victoria  responsible  to  Parliament, 
ig  Her  Majesty  is  subject  to  these,  but  to 
;hink  that  the  condition  included  in  the 
the  Governor,  if  so  advised,  had  power  to 
i)  L.B.  5  P.C,  p.  92. 

2Y  2  >-^^ 
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F.o.  insert  in  the  grant.    Its  legal  e£fect  was  to  make  the  estate  in  fee 

ISSO  simple  defeasible  in  a  certain  event  and  upon  certain  terms.    It  did 

Attomtbt-  ^^^  ^^^  *^®  character  of  the  estate  in  fee  simple  created  by  the 

GBHiaAL  grant.    If  the  Governor  had  power  to  impose  this  condition  he  also 

Vm 

OouMBftouGH.  had  power,  if  so  advised,  to  grant  the  land  in  fee  simple  without 
Suimhotkam  CJ  *^®  condition ;  and  he  also  had  in  my  opinion  power  as  between 
the  Crown  and  the  immediate  grantee,  and  so  long  as  the  land 
remained  unalienated  and  unencumbered  by  the  grantee,  to  waive 
and  to  revoke  or  withdraw  with  the  consent  of  the  grantee  this  or 
any  other  condition  if  he  should  be  advised  by  the  advisers  of  the 
Grown  in  Council  to  do  so,  no  fraud  being  charged  against  his 
advisers,  and  the  grantee  not  being  proved  to  have  been  guilty  of 
any  false  suggestion  or  fraudulent  representation  or  concealment. 
This  is  what  in  fact  was  done  in  the  present  case,  according  to  the 
recitals  on  the  face  of  the  indorsed  surrender  and  according  to  the 
whole  of  the  evidence.  There  was  only  one  sale,  and  that  was  by 
auction.  The  grantee  paid  the  upset  price  once  for  all.  The 
advisers  of  the  Crown  in  Council  recommended  the  issue  of  the 
second  grant  apparently  because  they  were  of  opinion  that  the 
insertion  of  the  condition  in  the  first  graut  had  been  made  through 
some  mistake  which  remains  unexplained,  or  that  the  retention  of 
it  had  operated  and  would  operate  unjustly  to  the  grantee.  If  this 
opinion  was  erroneous  the  Ministers  would  be  answerable  to  Parlia- 
ment for  the  error,  but  the  error  could  not  be  rectified  in  a  Court 
of  Law,  even  at  the  instance  of  the  Crown,  without  proof  that  the 
error  had  been  caused  by  a  false  suggestion  or  fraud  on  the  part  of 
the  grantee.  The  Governor  had  power,  in  my  opinion,  and  was 
bound  to  accept  the  advice  founded  on  that  opinion,  assuming  it  to 
be  erroneous,  or  to  dismiss  the  Ministers  who  tendered  it  and 
appoint  others  in  their  room.  The  mode  that  was  adopted  by  the 
Crown  of  obtaining  a  surrender  of  the  first  grant  from  the  grantee 
is  not  open  to  objection,  although  an  express  surrender  was  probably 
unnecessary,  as  the  acceptance  of  the  second  grant  by  the  grantee 
would  raise  against  him  and  his  assigns  at  common  law  an  impli- 
cation of  the  surrender  of  the  first  grant.  I  am  of  opinion  that 
the  two  grants  must  be  taken  on  the  evidence  to  have  been  two 
parts  of  one  and  the  same  transaction,  of  which  the  second  part 
consisted  merely  of  the  correction  of  a  mistake  committed  in  or  of 
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(t  part,  and  that  the  transaction  as  a  ^ole  f.o. 

arts  was  one  in  which  the  powers  of  the  ^ggg 

ly  particular  exceeded.  , 

I  so  there  are  two  objections  to  the  claim  of       Gbnbbaj. 
rests  on  the  second  ground  of  alleged  ille-   Goldsbeouoh. 
S  has  failed  in  my  opinion  to  answer.    The  ^.  ,-^j^^^  qj 

on  the  eleventh  section  of  "  The  Land  Act 

ii  has  been  re-enacted  in  the  same  terms  by 
'  sec.  15,  and  is  still  in  force.  This  section 
rant  .  .  .  shall,  subject  to  the  condi- 
nd  effectual  as  well  against  Her  Majesty  as 
3,  any  law  to  the  contrary  notwithstanding." 
ill  effect  of  this  provision  are  not  very  clear, 
isive  evidence  of  title  in  the  grantee  against 
rown.  If  the  rights  of  a  third  person  are 
grant,  as  if  the  same  land  or  a  patent  for 
been  previously  granted  by  the  Crown,  such 
Qtitled  to  a  scire  facias  to  have  the  second 
third  person  who  is  not  prejudiced  in  his 
tied  according  to  the  authorities  to  a  scire 
whereby  the  Crown  granted  that  which  it 
from  granting.  Giving  the  most  limited 
lection,  the  Crown  would  appear  to  be  now 
ne  position  with  respect  to  its  powers  of 
bird  persons.  Assuming  that  in  the  present 
was  illegal  because  there  was  no  second 
the  grantee  did  not  pay  the  upset  price  of 
t  that  the  Crown  would  be  barred  by  this 
king  on  that  ground  merely  to  repeal  its 
i  not  be  deprived  of  its  prerogative  right  to 
kud  by  the  grantee,  or  in  a  case  where  the 
dously  granted,  or  in  any  case  where  it  could 
*ported  to  be  its  grant  was  in  fact  no  grant 
conceive  that  this  section  gives  legislative 
expressed  judicial  opinion,  and  that  it  would 
re,  in  the  language  of  Eyre,  J.,  cited  above, 
(red  in  his  consideration  nor  otherwise  to  his 
3stion  on  the  part  of  the  grantee,  but  the 
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^•c.  intent  was  to  pass  the  interest  expressed  in  the  grant."    It  would 

1889  seem  to  be  a  farther  e£fect  of  this  section  that  the  Crown  and  the 

Attohnbt-      subject  are  now  placed  by  it  on  a  footing  of  equality  with  respect 

Gbnbiial       to  the  interpretation  of  Grown  grants  coming  within  the  section, 

QoLDSBBouaif.   and  also  with  respect  to  the  conduct  of  parties  to  a  Grown  grant, 

Mhimbotham  CJ  ^^^  ^^®  cousequeuces  of  conduct  as  affecting  rights  created  by  or 

connected  with  the  grant.   The  maxim  Nullum  temp  us  occurrit  regi 

has  been  relied  on  as  an  answer  to  the  objection  that  the  Crown 
delayed  from  1872  to  1878  to  move  to  set  aside  the  second  grant. 
Such  delay  unexplained  might  be  laches  in  a  subject  sufficient  to 
bar  the  remedy.  I  should  hold  that  under  this  section  laches  may, 
and  under  the  circumstances  of  this  case  ought  to  be  imputed  to 
the  advisers  of  the  Crown  for  this  delay,  and  that  the  remedy  of  the 
Crown  would  be  consequently  barred. 

The  second  objection  is  founded  upon  the  Transfer  of  Land 
Statute.  I  concur  in  the  view  put  forward  by  the  defendants  that 
the  Crown  is  bound  by  this  Act,  although  it  is  not  expressly 
declared  to  be  bound.  ^The  objects  of  this  Act  as  stated  in  the 
preamble  are:  ''To  give  certainty  to  the  title  in  estates  in  land  and 
to  facilitate  the  proof  thereof,  and  also  to  render  the  dealings  with 
land  more  simple  and  less  expensive."  All  these  are  objects  of 
public  and  general  as  well  as  high  utility,  and  the  Crown  is  ordi- 
narily hound  by  Acts  passed  for  the  public  good  though  it  is  not 
usjned<  Plowd,  136-7;  Magdalen  College  Case  (o).  j;  Moreover, 
the  Crown  shares  with  the  subject  the  benefits  and  the  aid  of  this 
Act,  and  it  is  reasonable  that  the  Crown  should  also  be  bound  by 
its  conditions?^ ^  All  lands  granted  by  the  Crown  since  the  com- 
mencement of  the  Transfer  of  Land  Statute  have  been  brought  by 
the  teims  the  Act  under  its  operation,  and  the  Crown  is  enabled  by 
means  of  a  caveat  to  protect  its  interests  in  cases  in  which  it  would 
have  a  right  by  seire  facias  to  repeal  its  grant.  Such  right  of 
repeal,  I  think,  would  be  an  equitable .  "  encumbrance  "  which,  in 
order  to  bind  land  as  against  the  proprietor,  would  have  to  be 
notified  in  tiiejolium  of  the  Register  Book,  or  named  as  a  condition 
in  the  Crown  grant  itself,  except  in  case  of  fraud  or  of  some  other 
of  the  exceptions  mentioned  in  sec.  49.  The  same  right  of  repeal 
would  seem  to  be  also  an  ''interest"  within  sec.  50,  actual  or 
(o)  11  Co.  Rep.  70  b.— 73ft. 
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3I1,  if  unregistered,  would  not  bind  the  ^'O- 

in  the  case  of  fraud.     A  good  deal  of  i889 

1  the  construction  of  sec.  129  (III.)  in      attoi^et- 
i  invalidity  of  the  caveat  lodged  by  the       Gkmeeal 
[er  Majesty  upon  the  direction  of  the   aoLDSBkouGH. 
of  the  Registrar  when  directed  to  lodge  Higinb^m,C,J. 
own,  as  prescribed  in  the  first  and  second 
spears  to  me  not  to  be  limited  by  any  of 

0  the  cases  mentioned  in  the  subsequent 
[  think  that  the  caveat  which  was  lodged 
lid  have  continuing  operation,  and  would 
should  be  taken  under  sec.  117  or  other- 
But  the  caveat  though  valid  cannot  be 
ither  as  against  the  title  of  the  Grown 
der  the  Act  or  against  the  transferee,  as 

the  Grown  to  have  the  Grown  grant  set 
1st  either  of  those  parties. 

1  am  of  opinion  that  the  plaintiff  has 
for  relief,  and  that  the  defendants  are 


>ed  for  the  defendants,  and  declare  that  the  defen- 
titled  to  have  the  transfer,  dated  the  tenth  day  of 
ihe  defendant  Williams,  dulj  registered  under  the 
rve  leave  to  apply. 


Jed  from  the  judgment  of  Higinbotham, 

appellant — The  second  Crown  grant  is 
I  unauthorised  act,  and  not  only  illegal, 
forbidden  by  the  provisions  of  the  Land 
t.  {The  Constitution  Act),  power  is  given 
ria  to  make  laws  for  regulating  the  sale, 
)ation  of  the  waste  lands  of  the  Grown 
of  Act  No.  145  (the  Land  Act  of  1862) 
mbject  to  the  provisions  of  this  Act,  but 
or,  in  the  name  and  on  behalf  of  Her 
y,  or  otherwise  dispose  of  Grown  lands 
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F*c.  for  snch  estate  or  interest  as  in  each  case  is  hereby  anthorised,  and 

1889  for  none  other."     These  words  are  negative  and  very  restrictive. 

ATToiiNBY-  '^^^^  ^*^^  ^^^  ®^^^  under  sec.  82  of  "  The  Amending  Land  Act 
General  1865  "  ( j)) .  There  are  only  three  ways  in  which  the  Crown  land  can 
GoLDSBRouGH.  bo  alienated :  by  license  or  lease,  by  sale  by  auction,  leases  or 
licenses  for  other  than  agricultural  purposes.  There  is  no  power 
for  the  Governor-in -Council  after  he  has  sold  land  subject  to  a 
condition  to  receive  a  surrender  of  such  land  and  then  give  a  Crown 
grant  for  the  land  without  the  condition.  The  Legislature  has 
expressly  provided  that  this  should  not  be  done.  It  would  practi- 
cally amount  to  a  power  to  give  the  Crown  lands  away  uncondition- 
ally. If  the  land,  having  once  been  granted  away,  is  no  longer 
under  the  operation  of  the  Land  Acts,  then  the  only  way  the  Crown 
can  alienate  it  is  by  a  conveyance  under  the  Great  Seal.  If  the 
second  Crown  grant  be  illegal,  then  the  Crown  may  impeach  it,  no 
matter  in  whose  hands  it  may  be.  The  land  was  not  alienated 
according  to  the  provisions  of  the  Land  Acts.  Crown  lands  can 
only  be  dealt  with  under  the  Constitution  Act  or  under  the  Land 
Acts :  Blacktoood  v.  London  Chartered  Bank  (q).  The  first  Crown 
grant  is  still  in  existence  unless  the  surrender  was  effectual,  and 
even  if  the  surrender  be  effectual  the  second  grant  is  bad,  because 
there  was  no  sale  by  auction.  It  was  contended,  however,  on  behalf 
of  the  defendants,  that  whatever  defect  there  might  have  been  in 
the  mode  of  granting  the  land,  such  defect  is  cured  by  sec.  15  of 
the  Act  No.  812  {''The  Land  Act  1884'*),  which  provides  that 
**  every  grant  or  any  instrument  heretofore  executed  by  the 
Governor-in-Council  on  behalf  of  Her  Majesty,  and  purporting  to 
be  a  grant  shall,  subject  to  the  conditions  thereof,  be  valid  and 
effectual  as  well  against  Her  Majesty  as  against  all  other  persons, 
any  law  to  the  contrary  notwithstanding.*'  This  provision  was  first 
inserted  in  the  Land  Act  of  1869.    It  was  passed  to  cure  irregularities 

(p)  Note.—**  Sec.  82 All  price  of  one  pound  for  each  acre,  or  at 

lands  of  the  Crown  of  Victoria,  wherever  snch  higher  upset  price  as  the  Governor- 

situated  (except  such  as  are  by  this,  or  the  in -Council  may  direct ;  and  nosoeh  lands 

preoedingsubdivision,  excepted),  may  and  shall  be  sold  otherwise  except  as  herein 

shall  be  sold  subject  to  snch  covenants,  provided,  or  in  the  unrepealed  portion  of 

conditions,  exceptions,  and  reservations  as  Part  II.,  Subdivision  (2)  of  *'  Tke  Lnd 

the   Govemor-in-Council  may  direct,  in  Act  1862." 

fee  simple  by  public  auction,  at  an  upset  (g)   L.K.  5  P.C,  p.  112. 
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ruments.      The    Governor  had   signed  f.o. 

1  other  informalities  had  occurred  which  i889 

The  provision  as  to  "  every  grant "  is      att^by- 
id  may  have  been  inserted  to  take  away       Gbnbral 
ative  of  attacking  any  grant  not  under   Goldsbbouoh. 
alidate  *'  every  grant "  made  in  defiance 
;  for  example,  by  sec.  66  of  Act  No.  812, 

lands  is  forbidden,  and  it  could  not  be 
ive  validity  to  a  grant  of  land  made  in 
The  second  grant  is  not  **  an  instru- 
jrant,'*  it  is  a  grant.  The  procedure 
this  grant  is  correct.  A  writ  of  sci,  fa. 
>per  remedy,  because  this  second  Grown 
is  Court.  It  may  be  a  record  of  the 
eral.  In  England  Crown  grants  were 
lancery. 

.  9  of  Act  No.  812  was  intended  to  effect 
le  object  was  to  render  the  registration 
to  the  enrolment  of  a  Crown  grant  in 
red  to  5  Vict.,  c.  21,  sec.  5.] 
rd  is  given  in  Comyns'  Dig.  208.  The 
I.  V.  Belson  (r)  was  by  way  of  informa- 
e  was  adopted  in  Att.  Gen.  v.  Sandei- 
soncurrent :  Sawyer  y.  Vernon  (t). 
nna  v.  Hughes  {v)  ;  Foster  on  Scire 
ity  on  Prerogative,  p.  889. 
is  unimpeachable  by  virtue  of  the  pro- 
Land  Statute.  That  Statute, does  not 
rhere  it  is  expressly  named.  The  caveat 
prevented  the  defendant  company  from 
herefore  if  it  were  not  in  proper  form, 
too  late  to  object  now. 

[with  them  Topp)  for  the  respondent 
-The  procedure  adopted  is  erroneous, 
ig  a  record  of  the  Court  is  by  a  writ  of 

(0   1  Vera.  869. 
(«)  L.R.  1  P.O.  81. 
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JT.o.  $ci.  fa.    This  second  grant  is  a  record.    In  Comyns*  Dig.,  Vol.  VJJL., 

XS89         P«  208>  ft  record  is  defined  to  be  "  a  memorial  of  a  proceeding  or 
.  act  of  a  Coart  of  Record  enterQd  in  a  roll  of  parchment  for  the  pre- 

OnriBAL  servation  of  it."  At  page  211  it  is  said  that ''  a  record  is  of  so 
OoLDSBBouoK.  high  a  nature  that  no  averment  can  be  taken  against  the  record." 
The  only  way  in  which  a  record  can  be  impugned  is  by  a  writ  of 
sei.  fa.:  Chitty  on  The  Prerogative,  p.  880.  According  to  the 
Supreme  Court  Acts  the  Supreme  CSourt  was  the  register  of  all 
wills,  etc. :  6  Yict.,  c.  21,  sec.  6  ;  16  Yict.,  c.  10,  sec.  7.  Under 
these  Acts,  documents  being  registered  by  memorial,  on  parchment, 
became  records  of  the  Court.  The  office  of  the  register  was  trans* 
ferred  by  the  Real  Property  Statute  from  the  Supreme  Court  to  the 
office  of  the  Registrar-General.  An  enrolment  in  England  meant 
an  enrolment  in  the  Court  of  Chancery.  Recording  a  document  on 
parchment  here  would  be  an  enrolment  of  record.  Sec.  11  of 
Act  No.  146  provides  that  grants  shall  be  deemed  to  be  enrolled, 
and  of  record.  If  there  be  any  incapacity  as  to  the  actual  enrol- 
ment they  are  ''to  be  deemed'*  to  be  enrolled.  Being  a  record, 
this  grant  can  only  be  attacked  if  bad  on  its  face,  or  if  fraud  be 
charged.  The  fact  that  the  Crown  did  not  understand  the  nature 
of  the  grant  is  not  even  a  ground  for  a  proceeding  by  a  writ  of 
ici.fa. :  Oledstanes  v.  Earl  of  Sandwich  (w).  If  a  grant  be  made 
by  the  Crown,  through  the  Governor,  it  is  perfectly  good  if  it  is 
intended  to  be  good,  although  made  under  a  mistaken  interpretation 
of  an  Act  of  Parliament.  The  Crown  is  empowered  to  take  a 
surrender  of  the  land  under  sec.  2  of  the  Land  Act  of  1862 ;  and 
the  surrender  was  duly  registered.  The  second  Crown  grant  is 
tantamount  to  a  certificate  of  title,  and  by  sees.  49  and  50  of  the 
Transfer  of  Land  Statute  it  is  subject  only  to  the  encumbrances 
registered  on  it.  The  grant  cannot  be  treated  as  a  nullity,  and  any 
right  of  the  Crown  to  attach  it  amounts  to  an  ''  interest,'*  which 
ought  to  be  registered.  The  Chief  Justice  has  found,  as  a  fact, 
that  the  surrender  was  duly  registered.  With  reference  to  sec.  15 
of  Act  No.  812,  it  gives  validity  to  all  grants  and  instruments  pur- 
porting to  be  grants.  It  was  intended  to  give  validity  to  all  past 
transactions.  The  corresponding  section  in  the  Land  Act  of  1869, 
sec.  11,  follows  a  section  relating  to  the  conveyance  of  escheated 
(ip)  6  Scott  (N.B.)  689. 
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ppears  that  the  Grown  had,  some  years  f.c. 

ted  lands  in  a  way  they  had  no  power  to  i889 

e  practically  illegal,  and  sec.  11  would      attobkbt- 
)late  the  fact  that  the  Crown  intended  to       GmrKHAL 
*ants,    although   they  had   been  illegal.    Qoldsbbouoh. 
;hat  the  validating  section  only  applies  to 
p-ound.     In  the  Land  Act  of  1862  (No. 

I  to  the  conveyance  of  escheated  lands 
m  ''  and  every  such  grant  heretofore  made 
.  to  the  contrary  notwithstanding,  be  valid 
st  Her  Majesty  as  against  all  other  per- 

of  1869,  the  section  is  divided  into  two 
uch "  in  the  validating  provision  is  left 
)n.  Therefore,  it  must  follow  that  the 
give  validity  to  the  illegal  grants  of  the 
Is,  but  also  to  all  grants  whether  illegal 
been  shown  that  the  Governor  had  any 
ition  as  to  resumption,  but  even  if  he  had 
3  had  also  power  to  revoke  it,  aud  he  did 
a  by  the  Land  Acts  to  sell  the  fee  simple 
vn  had  no  power  to  impose  a  condition 
simple,  and  which  practically  make  the 
Where  a  person  is  the  donee  of  a  power, 
xecuted  as  to  give  any  estate  other  than 
'ugden  on  Powers  (8th  ed.),  526,  527. 
itrar  was  bound  to  register  the  instrument 
expired  :  PatcheU  v.  MaunseU  {x). 
Boss  V.   Victorian  Permanent  Building 

rves,  Q.C.,  and  Cumbrae-Stewart)  for  the 
r  the  operation  of  the  Transfer  of  Land 
prietor  of  land  is  the  absolute  owner,  and 
is  the  registered  proprietor  of  this  land 

II  grants  issued  after  the  passing  of  the 
f  becomes  the  registered  proprietor.  The 
e  Act  No.  812  were  intended  to  quiet  all 

(y)  8  V.L.R.  (E.)  254. 
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titles,  and  without  such  a  section  there  would  be  no  certainty  of 
title,  but  persons  dealing  with  the  grantee  would  have  to  inquire 
into  the  grant  and  the  circumstances  under  which  it  was  given. 
There  is  nothing  to  prohibit  the  Goyemor-in-Council  from  getting 
rid  of  a  condition  imposed  by  him.  The  acceptance  of  the  surrender 
and  the  issue  of  the  second  grant  is  equivalent  to  a  surrender  of  the 
first  grant :  Churchwardens  of  St.  Saviour  in  Southwark  {z). 

Box  in  reply. 

[HoLBOTD,  J.  The  two  questions  we  desire  to  hear  you  upon 
are  the  efiect  of  sec.  15  of  Act  No.  812  and  the  operation  of  the 
surrender.  The  other  points  have  been  discussed,  and  we  fully 
understand  the  arguments  of  both  sides.] 

If  the  words  of  sec.  15  are  construed  strictly  they  include  every 
grant,  past,  present  or  future,  and  every  instrument  purporting  to 
be  a  grant,  whether  fraudulently  obtained  or  not.  Some  limitation 
must  be  placed  upon  the  words  in  order  to  give  the  Grown  some 
means  of  redress  in  the  case  of  illegality  and  fraud.  If  the 
Governor  chooses  illegally  to  give  away  Grown  lands,  that  does 
not  constitute  a  grant  by  Her  Majesty.  All  grants  issued  by 
Her  Majesty  are  protected,  and  the  section  prevents  the  Crown 
from  exercising  its  prerogative  and  upsetting  such  grants.  The 
Queen  hands  over  all  the  lands  to  be  dealt  with,  and  the  Crown's 
"  statutory  attorney  *'  having  lawfully  dealt  with  them,  the  Crown 
is  by  this  section  estopped  from  impeaching  the  acts  of  its  attorney. 
Grants  in  this  colony  are  mere  statutory  assurances.  The  section 
was  never  intended  to  refer  to  grants  which  the  Governor  had  no 
authority  to  make.  The  surrender  to  be  efiectual  must  be  accepted 
by  the  Crown,  and  there  is  nothing  to  show  that  the  Grown  assented 
to  it.  If  the  surrender  is  inefiectual,  and  the  Court  accepts  the  inter- 
pretation put  upon  sec.  15  by  the  respondents,  then  there  are  two 
Crown  grants  in  existence,  as  the  first  was  never  surrendered,  and 

the  first  must  prevail. 

Cur.  adv.  vtUt. 

The  judgment  of  the  Court  [Holbotd,  Ebbfsbd  and  a'Bsckbtt, 
JJ.]   was  read  by  Holboyd,  J.     Our  decision  in  this  case  turns 

(z)  6  Co.  366. 
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eh  is  unaffected  by  several  of  the  other  f.c. 

the  judgment  under  appeal,    on   which  i889 

We  think  that   the  grant  sought  to  be 

was  illegally  issued ;   but   that   sec.    15       Gbitebal 

p. 
Qg  any  grant  theretofore  issued  extended   Qoldsbbouoh. 

on,  and   therefore   that   this   Court   can- 

ve   differ  from  the  learned  Chief  Justice 

have  been  illegal,  we  shall  shortly  state 

dng.      The  grant  ^as  made  for  the  pur- 

a  sale  by  auction  held   in   March  1866, 

vas  declared  the  purchaser  at  the  price  of 

ade  under  an  Act  which  authorised  sales 

s  as  the  Governor-in-Council  might  direct, 

dition   affecting   this   sale   was   that  Her 

me  resume  possession  on  payment  to  the 

lase-money   with   interest  at   the   rate   of 

;ompensation  for  improvements  to  be  fixed 

reed  upon.^>  At  this  sale,  affected  by  this 

to  have  excluded  competition,  Mr.  Williams 

3  city  of  Melbourne  at  the  upset  price  of 

rards  complained  that  the  sale  was  not  in 

remises  made  to  him  by  the  Minister  of 

dch  he  had  surrendered  a  lease  of  the  land, 

aess  to  take  his  purchase-money  back  and 

P)  He,  however,  received  a  Crown  grant 

IS   condition.      The  Minister  of    Lands, 

thinking  that  Mr.  Williams*  complaint  was  just,  desired  to  afford 

a  remedy,  and  the  remedy  which  he  adopted  was  an  extraordinary 

one.  ^Instead  of  annulling  the  sale  and  putting  up  the  land  for 

resale  free   from    the   condition    which   Mr.  Williams    protested 

against,  Mr.  Williams  was  allowed  to  surrender  the  grant,  but  to 

retain  his  position  as  purchaser,  and  to  receive  a  new  grant  free 

from  the  condition.OThe  transaction  was  nominally  that  of  the 

Govemor-in-Council,  and  must  be  regarded  as  such  in  determining 

its  invalidity ;    but  it  was  none  the  less  invalid.     Whether  the 

issue  of  the  new  grant  free  from  the  condition  is  to  be  considered 

as  the  extinguishment  of  a  power  of  resumption  by  the  Crown,  or 

the  substitution  of  a  grant  not  in  conformity  with  the  conditions 
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F.o.  nnder  which  a  sale  was  made  for  a  grant  previoasly  issued  in 

1880  conformity   with   such   conditions,    it   was   equally  illegal.      The 

Attobket-      Crown  received  no  valuable  consideration  for  the  surrender  of  the 

Qbvxkal       power  of  resumption  or  for  the  new  grant ;  and  by  virtue  of  this 

QoLDSBBoraH.  grant,  contrary  to  the  Land  Acts  declaring  that  the  6overnor-in- 

Soirowd  J.     Council  should  dispose  of  Crown  lands  as  thereby  provided  and  not 

otherwise,  this  land  was  disposed  of  for  the  benefit  of  Mr.  Williams. 

The  illegality  which  we  recognise  is  independent  of  the  technical 
objection  that  there  was  no  valid  surrender  of  the  first  grant,  and 
that  two  grants  of  the  same  land  could  not  co-exist.  We  regard 
the  substantial  and  obvious  result  of  the  transaction.  By  means 
of  a  sale,  nominally  by  auction,  but  made  under  a  condition 
excluding  competition,  Mr.  Williams  was  allowed  to  buy  valuable 
land  at  its  upset  price.  This  condition  was  afterwards  at  his 
request  and  for  his  advantage  annulled,  and  he  was  treated  as 
having  purchased  free  from  such  condition.  The  facts  speak  for 
themselves,  and  show  the  inutility  of  providing  that  Grown  land 
shall  only  be  disposed  of  in  accordance  with  Acts  of  Parliament  if 
sales  purporting  to  be  held  under  such  Acts  can  be  effected  in  this 
manner. 

We  have  next  to  consider  the  enactment  which,  in  our  view  and 
in  that  of  the  Chief  Justice,  precludes  the  plaintiff  from  obtaining 
redress.  The  10th  section  of  ''  The  Land  Act  1862"  (No.  145), 
was  as  follows  : — 

"  When  Her  Majesty  has  hecome  or  maj  hereafter  become  entitled  to  any  lands 
either  by  escheat  for  want  of  heirs  or  by  reason  of  any  forfeiture  or  by  reason  that 
the  same  had  been  porchased  by  or  for  the  use  of  or  in  trust  for  any  alien  or  aliens  if 
the  Gk>vemor-in-Council  thinks  fit  so  to  do,  the  Qovemor  may  grant  such  lands  or 
any  part  thereof  in  fee  simple  or  for  any  less  estate  to  any  person  for  the  purpose  of 
restoring  the  same  to  any  of  the  family  of  the  person  whose  estate  the  same  had  been 
or  of  carrying  into  effect  any  intended  grant  conveyance  or  devise  of  such  laat- 
mentioned  person  in  relation  thereto,  or  of  rewarding  any  person  making  discorerj 
of  such  escheat  or  of  Her  Majesty's  right  and  title  thereto,  and  every  such  grant 
heretofore  made  shall,  anything  in  any  Act  to  the  contraiy  notwithstanding,  be  valid 
and  effectual  as  well  agunst  Her  Migesty  as  against  all  other  persons." 

The  last  clause  commencing  ''every  such  grant"  indicates 
plainly  that  the  grants  intended  to  be  validated  were  grants  of  the 
same  description  as  those  mentioned  in  the  previous  part  of  the 
section.  In  "  The  Land  Act  1869/'  which  repealed  No.  145,  the 
10th  section  of  the  earlier  Act  reappears  with  a  slight  but  veiy 
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divided  into  two  sections,  10  and  11.  f.c. 

.8  re-enacted  in  the  same  terms  by  the  1399 

Act:    but  the  last  clause,  which  was       . 

'  Attobnbt- 

thus : —  Gbnbbal 

V. 

^.^.j  Q..».„  >,.  .»j  .„„v.»».ont  heretofore  executt^d  by  the  Qovernor  on  behalf  Goldsbkouoh. 

of  Her  Majesty  and  purporting  to  be  a  grant  shall,  subject  to  the  conditions  thereof  

be  Tilid  and  effectual  as  well  against  Her  Majesty  as  against  aU  other  persons,  any  ^  *^  *    ' 

law  to  the  contrary  notwithstanding." 

The  omission  of  the  word  "such"  before  the  word  "grant" 
in  this  11th  section,  making  its  language  pointedly  general,  and 
the  separation  of  its  validating  provisions  from  those  which 
used  to  precede  it  empowering  the  Government  to  make 
grants  of  certain  lands  for  certain  purposes,  preclude  us  from 
regarding  it  as  confined  to  any  particular  form  of  illegality. 
The  validating  enactment  appears  here  to  be  as  plainly  general 
as  it  was  formerly  restricted.  All  sales  under  the  Land  Acts 
were  statutory  sales,  and  the  validity  of  titles  acquired  under 
them  might  be  held  to  depend  upon  adherence  to  statutory  require- 
ments, which  might  in  some  instances  have  been  accidentally  and 
innocently  departed  from.  A  general  validating  section  might  thus 
have  been  considered  desirable,  and  the  generality  of  its  language, 
though  probably  not  intended  to  cover  a  case  like  the  present,  is 
still  wide  enough  to  include  it.  Sec.  15  of  **  The  Land  Act  1884," 
on  which  we  base  our  judgment,  is  a  re-enactment  of  sec.  11  of 
"  The  Land  Act  1869,"  in  precisely  the  same  words,  and  we  there- 
fore think  that  the  illegality  in  the  grant  to  Mr.  Williams  of  the 
lOth  April  1872  was  cured  by  that  section.  We  come  to  the  same 
conclusion  as  that  arrived  at  by  the  learned  Chief  Justice,  though 
we  difier  from  him  as  to  the  original  validity  of  the  grant  impeached. 
We  dismiss  the  appeal  without  costs. 

Appeal  dismissed  without  costs. 

Solicitor  for  the  appellant :  GuinesSy  Crown  Solicitor. 

Solicitors  for  the  respondent  Goldsbrough  &  Co. :  Attenborough, 

Nunn  A  Smith. 

Solicitors  for  the  defendant  Williams :  MaHeson,  England  d 

Stewart. 

W.  H.  M. 
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1889  Iv  SB  LAWRENCE   COHEN,  Deobised. 
Aupust  1.  „  Intolvency  Statute  1871 "  (No.  379),  «.  37  (2),  (3)  and  (4),  4^—  ra/«»^  iecuri^^ 
Hodges,  J,  Promisaory  note  of  debtor —Act  of  ineolvenejf  hif  executor,  nature  of—DefhaUug 
or  delaying  creditore. 

The  promissory  note  of  a  debtor  is  not  a  security  within  the  meaning  of  the 
"  Ineolvenctf  Statute  1871 "  (No.  379)  for  payment  of  the  amount  due  upon  it 
Where,  therefore,  a  petition  for  sequestration  of  a  debtor's  estate  is  founded  upon 
the  debt  due  upon  and  by  virtue  of  his  promissory  note,  no  offer  need  be  made  to 
give  it  up,  nor  any  estimate  of  its  value  given. 

The  nature  of  the  act  of  insolvency  which  most  be  committed  by  an  executor  in 
order  to  make  his  testator's  estate  liable  to  sequestration  under  sec  42  of  the 
"Ineolvency  Statute  1871 "  (No.  379),  is  an  act  of  insolvency  within  the  metnuig 
of  sec.  37,  the  natural  effect  of  which  is  to  defeat  or  delay  creditors. 

Order  nisi  for  the  sequestration  of  the  estate  of  Lawrence 
Cohen,  deceased. 

By  the  petition  presented  by  Gibbs,  Bright  &  Co.,  upon  which 
the  order  nisi  was  obtained,  it  was  stated  that  the  estate  of 
Lawrence  Cohen,  deceased,  was  indebted  to  the  petitioners  in  the 
sam  of  1232.  6«.  Id,^  upon  and  by  virtue  of  a  promissory  note 
made  by  the  said  Lawrence  Cohen  in  favour  of  the  petitioners, 
which  was  overdue  and  remained  unpaid ;  that  Kate  Cohen,  the 
executrix  of  Lawrence  Cohen,  had  committed  an  act  of  insolvency 
whereby  the  creditors  of  the  deceased  might  be  defeated  or  delayed 
in  obtaining  payment  of  the  debts  due  by  the  estate,  inasmuch  as 
at  a  meeting  of  creditors  of  the  estate  she  consented  to  present  a 
petition  under  Part  HI.  of  the  *^  Insolvency  Statute  1871"  for 
the  sequestration  of  the  estate,  and  did  not  within  forty-eight 
hours  from  the  date  of  such  consent  present  a  petition. 

Notice  of  objections  had  been  filed  by  Kate  Cohen,  of  which 
the  first  and  fourth  were  as  follows : — 

"  1.  That  the  debt  of  the  petitioning  creditors  is  secured,  and  the  petitionen  do 
not  state  in  their  petition  that  they  will  be  ready  to  give  up  such  security  for  the 
benefit  of  the  creditors,  or  that  they  are  willing  to  give  an  estimate  of  the  value  of 
their  security." 

"  4.  1  have  not  committed  an  act  of  insolvency  whereby  the  creditors  of  such  estate 
may  be  defeated  or  delayed  in  obtaining  payment  of  the  debts  due  by  such  estate." 

WeigaU  moved  the  order  absolute. 

Topp  and  Hayes  showed  cause,  and  took  as  a  preliminaiy 
objection  the  objection  that  the  order  nisi  and  petition  stated  that 
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the  petitioners  held  a  promiesory  note  of  the  testator,  and  did  not  1889 
offer  to  give  it  np  or  make  an  estimate  of  its  value.  There  is  a  in  re 
debt  apart  from  the  promissory  note  which  was  given  as  a  security  obss. 

for  its  repayment.    As  no  judgment  has  been  recovered  on  it,  it  is      Sodgt;  J. 
still  a  security. 

[Hodges,  J.    Is  a  promissory  note  a  security  at  all  ?] 

Yes ;  even  if  they  are  overdue  and  unpaid,  and  may  be  worth 
little  or  nothing,  they  are  still  securities :  Re  Tucker  (a). 

[HoDGBS,  J.  Those  were  promissory  notes  of  another  person. 
I  can  see  that  such  may  be  securities,  because  they  are  the  value  of 
the  promises  of  others  to  the  debtor ;  but  I  do  not  see  how  the 
promise  of  the  debtor  himself  is  any  security  at  all.  The  evidence 
of  the  debt  is  not  the  security — a  promise  to  pay  is  not  a  security.] 

The  promissory  note  is  something  better  than  the  debtor's 
verbal  promise  to  pay,  because  it  can  he  enforced  in  a  particular, 
speedier,  and  less  expensive  way ;  or  it  may  be  discounted  and 
passed  away  to  a  purchaser  for  value. 

WeigaUy  for  the  petitioner,  was  not  called  upon  to  argue  the 
preliminary  objection — The  refusal  of  the  respondent  to  present  the 
petition  she  consented  to  present  is  an  act  of  insolvency  within  the 
meaning  of  sub-sec.  9  of  sec.  87  of  the  ''  Insolvency  Statute  1871  *' 
(No.  879),  and  it  is  submitted  that  it  is  such  an  act  of  insolvency 
that  the  bulk  of  the  creditors  are  defeated  or  delayed  within  the 
meaning  of  sec.  42.  The  executrix  may  now  pay  any  debts  she 
likes  to  the  exclusion  of  others,  may  pay  one  creditor  only  and 
leave  all  the  rest  out  in  the  cold,  and  the  only  way  of  preventing 
her  doing  so  is  by  bringing  an  administration  action. 

[HoDOBS,  J.    I  have  not  got  to  consider  whether  she  is  mal- 
administering  the  estate,  or  will  do  so,  but  only  whether  this  act  > 
of  insolvency  will  defeat  or  delay  creditors.    If  she  is  guilty  of 
misfeasance  or  dereliction  of  duty,  this  Court  is  not  the  Court  to 
come  to.]  ^- 

She  consented  to  do  something  which  would  have  the  effect  of 
preventing  the  creditors  being  defeated  or  delayed,  and  then  when 
she  omits  or  refuses  to  carry  that  out,  she  necessarily  defeats  or 
delays  them. 

(a)  18  V.L.R.  561. 
V.L.B..  VoL  XV.  2W 
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1888  Tapp  and  Kayu  for  the  respondent — The  only  class  of  acts  of 

1%  re         insolvency  to  which  sec.  42  relates  are  those  under  snbsecs.  2  and  8 

CoHni.        ^£  g^^  gy .  ^  conveyance,  gift,  delivery  or  transfer  of  property  by 

Sodg^,J.      the  debtor  with  intent  to  defeat  and  delay  creditors,  or  that  the 

debtor  has  with  such  intent  departed  out  of  Victoria,  and  the  like. 

It  could  not  apply  to  cases  under  subsec.  4.     To  come  within 

sec.  42  it  must  be  an  act  of  insolvency,  and  it  must  be  intended  to 

defeat  and  delay  creditors.     It  must  be  an  act  of  insolvency  the 

necessary  consequence  of  which  is  to  defeat  and  delay  creditors. 

[Hodges,  J.    It  need  not  be  the  necessary  consequence  ;  if  it 
is  the  natural  consequence,  that  is  sufficient.] 
Yes :  Re  Oeorge  Martin  d  Co.  (6). 

Weigall  in  reply. 

Hodges,  J.  There  are  two  points  on  which  I  ought  to  express 
an  opinion.  They  are  both  ef  them  important  questions.  The 
first  question  is  one  upon  which  I  have  already  expressed  an 
opinion.  The  petitioning  creditor  states  in  the  materials  on  which 
the  order  nisi  was  made,  that  he  holds  a  promissory  note  of  the 
debtor,  and  the  respondent  says  that  that  promissory  note,  though 
it  is  only  the  debtor's  own  promissory  note,  is  a  securiiy  for  the 
payment  of  the  debt,  and  is  not  valued,  and  that  consequently  the 
order  should  be  discharged.  In  my  opinion,  when  an  individual 
gives  his  promissory  note  for  the  payment  of  his  own  debt,  that 
promissory  note  cannot  be  said  to  be  a  security  within  the  meaning 
of  the  Insolvency  Statute  for  payment  of  that  debt.  I  do  not  think 
it  matters  whether  the  promise  of  the  debtor  is  contained  in  a 
promissory  note,  or  whether  the  debtor  entered  into  a  contract  under 
seal  by  which  he  covenanted  to  pay  the  money  due.  Neither  a 
covenant  to  pay  by  the  debtor  nor  a  promise  to  pay  by  the  debtor 
is,  in  my  opinion,  a  security  for  the  debt.  They  are  only  pieces  of 
paper  which  are  evidence  of  what  the  party  has  undertaken  to  do. 
They  are  contracts  that  he  will  do  it^  but  they  are  not  securities 
within  the  meaning  of  the  Act,  which  I  take  to  mean  securities 
other  than  the  promise  of  the  person  indebted.      If  they   were 

(b)  5  V.L.IL  (I.)  13. 
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promissory  notes  of  somebody  else  I  could  understand  that  they  1889 

might  be  securities,  and  that  the  respondent  might  say  you  have  as  in  re 

Becuriiy,  in  addition  to  the  promise  expressed  or  implied  of  the  debtor  Cohbn. 
to  pay,  promises  by  other  persons  to  me,  and  these  promises  of  other  Sodye^,  J. 
persons  are  assigned  to  you  to  secure  my  indebtedness.  But  when 
there  is  only  the  promise  to  pay  by  the  debtor,  whether  in  the  form 
of  a  promissory  note  or  of  a  covenant  to  pay,  that  is  not  a  security. 
The  next  objection  on  which  I  must  express  an  opinion  now  is 
what  is  the  nature  of  the  act  of  insolvency  which  most  be  committed 
by  an  executor  in  order  to  make  the  testator's  estate  liable  to 
sequestration  imder  sec.  42,  and  whether  the  act  of  insolvency 
alleged  in  this  case  is  of  such  a  nature  ?  Now  I  think  that  it  must 
be  an  act  of  insolvency  the  natural  effect  of  which,  putting  it  at 
the  lowest  extent,  will  be  to  defeat  or  delay  creditors.  I  will  not  ' 
say  whether  it  must  be  an  act  which  necessarily  defeats  or 
delays  them,  but  I  think  it  must  be  an  act  the  natural  conse- 
quence of  which  will  defeat  or  delay  creditors,  and  that  those  words 
are  an  adjective  phrase  qualifying  the  words  ''  act  of  insolvency.*' 
We  have  got  to  see,  then,  whether  in  this  case  there  has  been  an  act 
of  insolvency  the  natural  tendency  of  which  is  to  defeat  or  delay 
creditors.  What  is  the  act  of  insolvency  relied  on?  It  is  that 
referred  to  in  the  first  part  of  sub-sec.  9  of  sec.  87,  viz.,  that  at  a 
meeting  of  creditors  the  debtor  has  consented  to  present  a  petition 
for  sequestration  of  his  estate,  and  has  not  done  so  within  forty- 
eight  hours.  Now  what  I  have  to  consider  is  whether  that  is  an  act 
of  insolvency  the  natural  consequence  of  which  is  to  defeat  or 
delay  creditors.  I  have  not  got  to  decide  whether  under  the 
circumstances  of  this  particular  case,  after  a  quantity  of  evidence 
has  been  given,  I  might  think  the  creditors  might  be  defeated  or 
delayed  in  consequence  of  what  has  been  done;  but  I  have  to  wipe 
out  from  my  mind  the  surroundings,  and  consider  whether  this  is 
the  kind  of  act  of  insolvency  the  natural  consequence  of  which  is  to 
defeat  or  delay  creditors.  Now  if  the  estate  be  a  solvent  estate,  I 
should  have  no  reason  to  think  that  the  promise  of  the  executrix  to 
do  this,  and  her  refusal  afterwards  to  do  it,  would  naturally  or 
necessarily  defeat  or  delay  creditors.  It  does  not  appear  to  me  to 
be  material  whether  it  is  a  solvent  or  insolvent  estate  at  present. 
If  it  be  insolvent,    I   cannot    see    how   it    would   naturally   or 
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1880         necessarily  defeat  or  delay  creditors.    It  might  be  said  that  it  would 

In  rt         because  the  particular  person  who  had  charge  of  the  estate  might 

""'        apportion  improperly  the  amounts  to  which  the  creditors   were 

Modgm^J.      entitled — that  he  might  pay  some  creditors  to  the  disregard  of 

others.    But  I  haye  not  to  consider  that.    I  cannot  see  that  the 

natural  consequence,  much  less  the  necessary  consequence,  would 

tend  to  defeat  or  delay  creditors.     I  therefore  think  this  order 

ought  to  be  discharged ;  but  I  think  that  there  has  been  a  game 

of  fast  and  loose  played  here,  and  that  the  respondent  has  behaved 

in  a  manner  which  was  likely  to  bring  the  estate  into  Court ;  and 

that  being  so,  I  shall  discharge  the  order  without  costs. 

Order  nisi  discharged. 

Solicitors  for  petitioner :  Pavey,  Wilson  dt  Cohen. 
Solicitor  for  respondent :  Lazarus. 

A.  J.  A. 


G 


1889  Ik  bs  EDWIN  THOMAS  PLATT. 

Augiui  1. 

1 "7Mo/o0fky  Statute  1871 "  {No.  879),  «.  t\— Indorsement  of  district  on  petition^ 

Hodges^  J.  Wrong  indorsement — Ifo  indorsement — Jurisdiction — Amendment, 

The  Coait  will  discharge  an  order  nisi  for  the  compulsory  seqaestration  of  the 
estate  of  a  debtor  where  the  wrong  district  is  indorsed  on  the  petition  even  though, 
under  sec.  61  of  the  **  Insolvency  Statute  1871 "  (No.  379),  the  total  absence  of  anj 
such  indorsement  would  not  inyalidate  the  order  niei  or  affect  the  jurisdiction  to 
make  it  absolute. 

Ordeb  nisi  for  the  sequestration  of  the  estate  of  Edwin 
Thomas  Piatt. 

An  objection  was  filed  by  the  respondent  that  the  district 
within  which  the  respondent  resided  was  not  indorsed  on  the 
petition,  bat  that  another  district  was. 

The  indorsement  stated  that  he  resided  at  Shepparton,  in  the 
colony  of  Victoria,  within  the  Northern  District  of  the  Court  of 
Insolvency  at  Shepparton ;  bat,  as  a  matter  of  fact,  he  resided  and 
carried  on  business  at  Mooroopna,  which  was  situate  within  the 
District  of  the  Court  of  Insolvency  at  Echuca  during  the  greater 
part  of  the  six  months  immediately  preceding  the  presentation  of 
the  petition.     Harold  Henry  Turnley,  the  assignee  named  in  the 
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order  nisi,  into  whose  hands  the  estate  was  sequestrated,  was  not  1B89 

one  of  the  assignees  of  insolvent  estates  for  the  District  of  the  in  re 

Court  of  Insolvency  at  Echnca. 


WoolfjnoYod  the  order  absolute — It  is  submitted  that  it  is  not 
necessary  to  indorse  on  a  petition  presented  to  a  judge  of  the 
Supreme  Court  the  particular  district  within  which  the  respondent 
resides.  Sec.  87  of  the  "  Insolvency  Statute  1871  '*  (No.  879) 
provides  that  a  petition  for  compulsory  sequestration  may  be  pre- 
sented to  a  judge  of  the  Supreme  Court,  or  of  the  Court  of 
Insolvency.  Sec.  89  says  that  any  judge  of  the  Supreme  Court,  or 
of  the  Court  of  Insolvency,  may,  upon  the  presentation  of  the 
petition  and  proof  to  his  satisfaction  of  the  facts  stated  therein  by 
order  nisi^  place  the  estate  under  sequestration,  "  in  the  hands  of 
one  of  the  assignees,"  until  the  order  is  made  absolute  or  dis- 
charged. It  does  not  provide  that  it  is  to  be  in  the  hands  of  one 
of  the  assignees  of  a  particular  district,  and  in  this  case  the  estate 
has  been  placed  by  Mr.  Justice  A'Beckett  in  the  hands  of  one  of  the 
official  assignees.  It  is  di£ferent  in  the  case  of  voluntary  seques- 
trations, for  by  sec.  86  the  petition  must  in  such  case  be  presented  to 
the  Insolvency  Judge  or  the  Chief  Clerk  of  the  Court  of  the  district 
in  which  the  petitioner  resides.  The  only  section  under  which  this 
objection  can  be  put  is  sec.  61,  which  provides  that  in  the  case  of 
compulsory  sequestrations  the  petition  shall  have  indorsed  thereon 
the  district  in  which  the  respondent  resides,  and  all  proceedings  in 
the  sequestration  are  to  be  prosecuted  in  such  district.  But  then 
the  section  expressly  provides  that  the  absence  of  such  indorsement 
shall  not  render  the  order  nisi  invalid,  or  affect  the  jurisdiction  to 
make  it  absolute.  Sec.  6  defines  a  "  district "  to  mean  the  district 
of  the  judge  of  the  Court  of  Insolvency  in  which  the  respondent 
shall  reside.  Sec.  62  provides  for  the  Governor-in-Council  appoint- 
ing assignees,  but  does  not  require  that  they  shall  be  assignees  of 
a  particular  district ;  nor  is  there  anything  in  the  Act  requiring  the 
appointment  of  assignees  to  a  particular  district.  Besides,  if  this 
is  an  error  it  may  be  amended  under  sec.  81,  for  no  want  of  form 
is  to  invalidate  any  proceeding  or  document  where  no  substantial 
injustice  will  be  done  by  such  want  of  form  or  omission,  or  where 
snch  injustice  can  be  remedied,    • 
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1880  Hayes  for  the  respondent,  contra — Sec.  61  expressly  provides 

In  re  that  every  petition  under  Part  IV.  of  the  Act  shall  have  indorsed 
'''•  thereon  the  district  in  which  the  respondent  resides.  Here  it  is 
Hodges,  J,  not  a  casc  of  mere  omission  of  the  indorsement,  which  might 
perhaps  be  added  nnder  sec.  31,  but  it  is  a  case  of  the  wrong 
district  being  indorsed.  Proceedings  must  then  be  carried  on  in 
that  district,  for  a  judge  of  the  Court  of  Insolvency  has  no  juris- 
diction out  of  his  particular  district :  Reg.  v.  Poole  (a).  It  is 
submitted  that  it  is  a  matter  of  jurisdiction,  and  cannot  be  amended. 
Besides,  injustice  would  be  done  to  the  other  creditors  by  pro- 
ceedings being  carried  on  in  the  wrong  district. 

Woolf  in  reply. 

HoDGBS,  J.  I  should  have  been  very  glad  if  in  this  case 
I  could  have  seen  my  way  to  make  the  order  absolute.  I  do  not 
desire  to  give  effect  to  technical  objections,  but,  in  my  opinion,  this 
is  something  more  than  a  technical  objection.  However  good  the 
petitioner's  debt  may  be,  I  have  got  to  see  that  the  respondent  is 
being  rightly  made  insolvent,  and,  in  my  opinion,  under  sec.  61,  it 
is  the  petitioner's  duty  to  indorse  on  the  petition  the  right  district. 
If  the  wrong  district  is  indorsed,  I  have  no  power  to  make  the 
order  absolute.  It  seems  that  under  that  section  I  would  haye 
such  power  if  there  had  been  no  indorsement,  though  I  have  some 
difficulty  in  knowing  what  that  means,  for  without  an  indorsement 
it  is  impossible  to  fix  the  assignee  in  whose  hands  the  estate  shall 
vest.  However,  sec.  51  says  that  in  the  absence  of  an  indorse- 
ment the  petition  shall  not  be  bad.  It  does  not  say  what  is  to 
follow  if  a  wrong  district  has  been  indorsed,  and  by  reason  thereof 
it  has  been  placed  in  the  hands  of  an  assignee  in  whose  hands  it 
ought  not  to  be  placed.  I  must  therefore  discharge  the  order,  bat 
I  do  so  without  costs.  '^ 

Solicitors  for  petitioner  :  Pavey,  Wilson  d  Cohen. 
Solicitors  for  respondent :  Crisp  dc  Cameron,  for  Sutherland  i 
Macfarlane,  Shepparton. 

A.  J.  A. 
(a)  8  V.R.  (L.)  181. 
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In  bb  JANET  MoMILLAN,  Dboeasbd.  1889 

AmouH  15,  22. 
"  ne  AdminUtration  Act  1872  "  {No,  427),  *.  28—Admini*tratioH  bond— Breach  of  

eoudUum — Nom-flling  of  accounU — Motion  to  aui^ — Discretion  of  Court.  Modgee^  J, 

Tbe  Court  has  a  discretion  to  order  the  Ileg^trar  to  assign  an  administration  bond 
in  order  that  it  may  be  sned  upon  because  of  a  breach  of  any  of  the  conditions 
contained  in  it,  and  will  not  do  so  where  the  only  breach  of  the  conditions  is  the 
non-filing  by  the  administrator  of  the  three  months'  and  fifteen  months'  accounts. 

Motion  under  sec.  28  of  "  The  Administration  Act  1872  ** 
(No.  427)  by  James  Silas  McMillan,  one  of  the  beneficiaries  under 
the  will  of  Janet  McMillan,  deceased,  for  an  order  that  the  bond, 
dated  the  18th  August  1886,  entered  into  by  Duncan  McMillan, 
the  administrator  de  bonis  non  of  the  estate,  and  the  National 
Insurance  Company  Limited,  be  assigned  by  the  Registrar  to  the 
applicant  for  the  purpose  of  putting  the  same  in  suit. 

The  grounds  upon  which  the  motion  was  made  were  that  the 
conditions  of  the  bond  had  been  broken,  inasmuch  as  the  adminis- 
trator had  neglected  to  properly  administer  the  estate,  in  that  he 
had  allowed  the  moneys  of  the  estate  to  remain  in  the  hands  of 
Frederick  James  Bradley,  his  solicitor,  who  had  misappropriated 
them,  and  had  disappeared,  and  in  that  he  had  neglected  to  file 
either  his  three  months'  account  or  his  fifteen  months'  account. 
The  bond  was  in  the  ordinary  form. 

Hayes  in  support  of  the  motion — There  has  been  a  breach  of 
three  conditions  of  the  bond,  and  it  is  submitted  that  it  should  be 
assigned  in  order  that  it  may  be  sued  upon  :  Re  Dean  (a). 

HoDaES,  J.  I  am  satisfied  that  there  has  been  a  breach,  so 
I  will  hear  the  other  side. 

No  appearance  for  the  administrator,  Duncan  McMillan. 

Weigall  for  the  National  Insurance  Company  Limited — No 
breach  of  trust  in  the  administrator  is  shown.  It  is  no  breach  of 
trust  in  him  to  leave  the  moneys  of  the  estate  in  his  solicitor's 

(a)  11  V.L..R.  761. 


Digitized  by 


Google 


672  SUPREME  COURT :  VICTORIA.  [V.  L.  R. 

1889         hands  for  inyestment.    He  is  not  to  assume  that  the  solicitor  will 

inr€         make  away  with  it.     It  is  snhmitted  that  the  correct  rule  is  laid 

McMitLAK.     Jq^^  Jjj  2J«  Butters  (6) :  that  before  a  motion  of  this  kind  can  be 

Hodg€9,  J,      granted,  it  is  necessary  to  prove  in  another  Court  that  the  bond 

has  been  broken.     The  mere  non-filing  of  accoimts  is  not  a  breach 

of  the  conditions  of  the  bond  for  which  the  Conrt  will  order  it  to 

be  assigned  in  order  that  it  may  be  sued  upon. 

Hayes  in  reply — It  is  not  necessary  that  it  should  be  first 
proved  that  the  bond  has  been  broken.  If  a  prima  fade  case  is 
made  that  is  sufficient :  Sandrey  v.  Mitchell  (c) ;  Re  Dean  {d). 

[Hodges,  J.  I  do  not  think  it  could  be  contended  that  it  is 
a  condition  precedent  that  there  should  be  a  suit,  but  I  want  more 
than  a  primd  facie  case — I  must  be  satisfied.] 

It  is  a  matter  of  discretion  if  the  Court  is  satisfied  that  there 
has  been  a  breach  of  trust. 

[HoDOBS,  J.  I  do  not  know  that  I  am  satisfied  that  there  was 
a  breach  of  trust  by  the  solicitor  having  gone  away  with  the  money. 
I  do  not  know  how  long  it  was  in  his  hands,  but  it  seems  to  me 
that  there  is  a  technical  breach  of  trust  as  to  the  accounts.] 

In  Re  Dean  (d),  the  Court  had  doubt  whether  the  non-payment 
of  a  debt  by  an  administratrix  having  money  in  her  hands  would 
be  sufficient  reason  for  ordering  the  bond  to  be  assigned,  but  as  she 
had  also  omitted  to  file  her  three  months'  account,  it  ordered  it  to 
be  assigned. 

[HoDOES,  J.  If  I  were  asked  to  arrive  at  a  conclusion  as  to 
what  that  meant,  I  should  say  it  meant  that  the  Court  has  a 
discretion  as  to  ordering  the  bond  to  be  assigned,  and  as  there  had 
been  one  breach  of  trust  in  not  filing  the  account,  and  as  there 
had  been  misconduct  in  not  paying  the  debt,  the  Court  ordered 
it  to  be  assigned.  But  it  does  not  convey  to  my  mind  that 
Mr.  Justice  Molesworth  would  have  made  the  order  if  there  had 
been  simply  the  failure  to  file  the  three  months'  account.] 

It  is  submitted  that  it  is  a  breach  of  trust  if  an  administrator 
allow  the  whole  of  the  trust  moneys  to  remain  in  the  hands  of  a 
solicitor,  and  so  cause  the  loss  of  the  whole  estate. 

(b)    9A.L.T.40.  (c)    8Sw.&Tr.25, 

(d)  11  V.L.B.  761. 
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LHoDOBS,  J.    I  am  not  going  to  assiime  that  nnlesB  I  am  bound  1889 

by  authority,  I  am  not  going  to  decide  that  a  person  is  to  assnme  J^ 

ihat  his  solicitor  is  a  rogue.]  MoMiuAy. 

In  this  case  there  was  in  addition  the  non-filing  both  of  the  Sodg^i,  J. 
three  months'  account  and  of  the  fifteen  months'  account. 

Hodges,  J.  This  is  an  application  by  a  person  interested  in 
the  estate  of  Janet  McMillan  to  have  an  administration  bond 
assigned  under  sec.  28  of  "  The  Administration  Act  1872 " 
(No.  427).  By  that  section  "  the  Court  may,  on  application  made 
on  motion  in  a  summary  way,  and  on  being  satisfied  that  the 
condition  of  any  such  bond  has  been  broken,  order  the  Registrar  to 
assign  the  same  to  some  person  to  be  named  in  such  order."  The 
decision  of  Acting-Chief  Justice  in  Re  Dean  shows  that  the  word 
''  may "  there  is  discretionary,  and  that  the  mere  fact  that  there 
has  been  a  breach  of  the  conditions  of  the  bond  will  not  of  itself 
make  it  mandatory  on  the  Court  to  grant  the  application.  The 
only  breaches  that  I  am  satisfied  of  here  are  the  breaches  as  to  the 
filing  of  the  accounts,  and  I  do  not  think  those  breaches  alone, 
without  any  other  reason,  are  sufficient  to  make  me  feel  that  I 
ought  to  direct  the  Registrar  to  assign  the  bond.  It  might  be 
different  if  the  other  facts  were  strong  to  show  that  there  were 
breaches  of  trust,  and  that  the  accounts  were  not  filed  so  as  to 
conceal  or  keep  from  being  discovered  the  breaches  of  trust,  or  if 
applications  had  even  been  made  to  the  person  to  file  his  accounts 
and  he  had  not  done  so — that  might  make  a  difference,  but  I  do  not 
think  that  the  mere  fact  that  he  has  not  filed  those  accounts  is 
sufficient  to  justify  the  Court  in  exercising  the  discretion  which  is 
giTen  to  it.  I  do  not  mean  to  decide  that  before  the  application 
can  be  made  there  must  have  been  a  previous  administration  suit 
or  a  decision  of  the  Court  that  there  has  been  a  breach  of  trust,  I 
only  mean  to  decide  that,  in  my  opinion,  the  Court  ought  to  be 
satisfied  that  there  has  been  some  breach  of  trust,  and  that  the 
beneficiaries  have  been,  or  are,  in  some  way  injured  by  that  breach. 
I  therefore  think  I  ought  to  dismiss  this  application,  but  I  shall 
dismiss  it  without  prejudice  to  its  renewal  on  further  materials.  I 
think  that  the  company  should  get  its  costs.  I  should  also  say 
that  the  notice  of  motion  ought  itself,  or  by  reference  to  the 
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MoMlLLAM. 


[V.  L.  R. 


affldavitSy  to  state  the  groands  on  whioh  the  application  is  made. 
Thongh  that  may  not  in  strictness  be  necessary,  I  think  it  is  only 
fair. 

Solicitors  for  the  applicant :  Crisp  d  Cameron. 
Solicitors    for    the    National    Insurance    Company   Limited  : 
MaUeson,  England  dt  Stewart. 

A.  J.  A. 


1880 
Amgmt  20,  23. 

Hodgu,J. 


SKINNER  t».  THE  AUSTRALIAN    AND   BRITISH   LAND,  DEPOSIT,  AND 
AGENCY  COMPANY  LIMITED. 

Vendor  and  pmrchaser — Sale  of  land— Conditions  of  sale — Transfer  of  Lamd 
Statute — Land  under  general  law — Conditions  for  land  under  Act — Breach 
of  eontr€ici — Rescission — Damages. 

A  vendor  sellinff  land  by  a  contract  incorporating  as  the  conditions  of  the  contract 
certain  of  the  conditions  of  Table  A  of  the  "  Transfer  of  Land  Statute"  (No.  301), 
which  refer  to  an  "existing  certificate  of  title,"  and  to  the  vendor  signing  a 
"  transfer"  of  the  property,  will  be  taken  to  contract  to  sell  land  nnder  that  Statute, 
although  no  other  representation  of  the  title  being  under  that  Act  may  have  been 
made ;  and,  whether  or  not  the  purchaser  may  rescind  when  he  finds  that  the  land  ia 
not  under  the  Act,  he  may  require  the  vendor  to  bring  it  under  the  Act  and  transfer 
it  to  him ;  but  having  done  so,  he  must  allow  a  reasonable  time  to  elapse  to  enable  the 
vendor  so  to  do  before  he  can  rescind  the  contract. 

Where  there  has  been  a  breach  of  contract  for  the  sale  of  land  by  the  vendor,  the 
purchaser  may  be  entitled  to  damages  therefor,  although  it  be  not  such  as  would 
entitle  him  to  rescind  the  contract. 


AoTiON  for  repayment  of  the  amounts  of  deposits  paid  npon 
certain  sales  of  land,  and  a  retnm  of  the  promissory  notes  given  in 
part  payment  of  the  purchase-moneys. 

At  a  sale  by  auction  the  plaintiffs,  William  Skinner  and 
Charles  Boss  Skinner,  bought  from  the  defendants,  the  Australian 
and  British  Land,  Deposit,  and  Agency  Company  Limited,  three 
lots  of  land  for  the  sums  of  8962.,  4662.  2$.  6d.,  and  2612.  respec- 
tively, paying  in  each  case  a  deposit  of  lOZ.,  and  giving  their 
promissory  notes  for  the  balance  at  three,  six,  nine,  and  twelve 
months,  bearing  interest.  For  each  lot  there  was  a  separate 
contract,  and  the  following  conditions  were  attached : — 
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mentioned  the  conditions  in  Table  A  of  the  Transfer  of  Land 
to  this  contract.  Siinnbb 

v» 
4  in  the  said  Table  A  are  excluded,  and  in  lieu  thereof  the  Thb  Aubtealian 
re  substituted,  Uiat  is  to  say —  AND  Bbitish 

rchaser  shall  on  the  fell  of  the  hammer  pay  to  the  auctioneers  ajt^ aobncy^Co 
his  promissory  notes  in  accordance  with  the  above  terms,  and         Limitbd. 

joined  contract.  

been  surveyed  and  the  lots  pegged  off  by  a  duly  authorised        B.odge$^  J, 
of  each  lot  sold  with  the  corresponding  lot  described  on  the 
n  is  to  be  admitted  by  both  vendor  and  purchaser, 
ihall  arise,  the  lot  shall  be  put  up  again.     No  bid  shall  be 

isidered  the  essence  of  the  contract, 
liberty  to  remove  all  fences. 

are  hereby  authorised  to  hand  over  all  money,  promissory 
received  from  the  purchaser  to  the  vendor  immediately  after 

irds  shall  be  deemed  to  be  added  at  the  end  of  Condition  7  in 
B  to  say — 'And  such  transfer  shaU  be  perused,  copied,  and 
Lecution  thereof  by  the  vendors  procured  by  their  solicitors, 


Hmsts.  Crisp,  Lewis  k  Hedderwick,  at  an  expense  not  exceeding  21,  2«.;  or  the 
vendor's  solicitors,  if  so  desired  by  the  purchaser,  will  prepare  and  complete  suoh 
ransfer  and  obtain  a  clean  certificate  of  title  in  the  name  of  the  purchaser  for  the 
Run  of  3/.  8<.,  exclusive  of  stamp  duty.' 

"  8.  That  the  purchaser  shall  pay  or  bear  the  expense  of  all  stamp  duties  on  or  in 
«ipe<^of  the  acceptances  or  notes  provided  for  by  the  contract  and  of  the  transfer 
»  him." 

The  contracts  were  dated  the  20th  October  1888.  On  the 
i2nd  January  1889,  the  day  before  the  first  promissory  notes  fell  due, 
he  plaintiffs'  solicitor  wrote  to  the  company's  secretai*y  requesting 
lim  not  to  present  the  promissory  notes  until  a  clean  certificate  of 
itle  in  the  name  of  the  company  was  produced  for  his  inspection, 
ii  accordance  with  this  request,  the  company  did  not  present  the 
irst  notes.  On  the  24th  January  the  plaintiffs'  solicitor  sent  in 
equisitions  on  title,  one  of  which  required  the  production  forthwith 
)f  a  clean  certificate  of  title  in  the  name  of  the  vendor,  and  reserved 
he  right  to  make  further  requisitions  thereon,  and  by  an  accom- 
Mmying  letter  informed  the  secretary  that  if  the  certificate  was  not 
produced  within  four  days  from  that  date,  the  purchasers  would  take 
teps  to  rescind  the  contract,  and  obtain  the  return  of  their  deposits 
nd  promissory  notes.     The  company,  on  the  28th  January  1889, 

(a)  These  oonditums  will  be  found  in  the  fifth  schedule  to  Act  No.  872. — Ed. 
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1889  answered   the   reqaisitions,    denying   the    pnrchasers*    right    to 

Skivvib       resoind  the  contract,  or  to  call  for  a  return  of  the  deposit-money 

Ths  Avbtaaluv  '^^  promissory  notes,  bat  stated  that  they  were  qnite  prepared 

andBbitibh     to  hold  over  the  bills  until   they  obtained  their  legal  title  to 
Laitd,  Deposit,  ^,      ,      , 
AHD  AeiiroT  Go.  tne  land. 

^'°"™^'  On  the  18th  February  1889  the  purchasers'   solicitor  wrote 

Bod^,J,  stating,  that  as  the  Tenders  had  failed  to  produce  a  title  as  required, 
the  purchasers  then  rescinded  the  contracts  of  sale,  and  that  he 
was  instructed  to  issue  a  writ  forthwith  unless  the  deposits  and 
notes  were  returned  by  11  o'clock  the  following  morning.  In 
reply  to  which  the  vendors'  solicitors  wrote  stating  that  the  vendors 
were  making  the  necessary  arrangements  for  obtaining  a  certificate 
of  title  in  their  own  name,  which  they  expected  would  be  issued 
in  due  course  in  a  few  days,  and  that  if  they  desired  to  see 
such  title  as  the  vendors  then  possessed,  they  would  produce 
it  for  their  inspection.  On  the  4th  March  1889  the  plaintiffs* 
solicitor  wrote  enclosing  an  undertaking,  which  they  proposed 
should  be  sealed  by  the  company,  giving  three  weeks  from  the 
1st  March  to  produce  title  or  to  cancel  the  contracts,  stating  that 
unless  they  received  it  executed  by  the  7th  inst.  they  would  issue 
a  writ  against  the  company  for  the  return  of  the  deposits  and  for 
damages. 

The  company  declined  to  give  the  undertaking  required,  and 
the  present  action  was  brought  by  the  plaintiffs  for  a  return  of 
their  deposits  and  promissory  notes,  the  writ  being  issued  on  the 
25th  March  1889.  The  defence  was  that  at  the  time  of  the  con- 
tracts the  defendants  had  a  valid  and  enforceable  contract  with  the 
legal  owner  in  fee  of  the  lands,  and  the  title  to  the  lands  was  then 
going  through  the  Titles  Office  with  a  view  to  a  certificate  of  title 
being  issued  in  the  name  of  the  defendants,  and  the  certificate  was 
now  on  the  point  of  being  issued,  and  the  defendants,  as  well  as  the 
vendor  to  the  defendants,  were  always  quite  ready  and  willing  to  do 
all  acts  necessary  to  have  a  certificate  to  the  land  issued  either  in 
the  name  of  the  defendants  or  the  plaintiffs  at  the  time  of  com- 
pletion of  the  contracts.  The  defendants  also  contended  that  by 
requesting  them  not  to  present  the  first  promissory  notes  till  a 
clear  certificate  in  the  defendants'  name  was  produced,  the  plaintiffs 
waived  the  condition  that  time  was  to  be  of  the  essence  of  the 
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9ach  waiyer,  either  by  reasonable  notice  1889 

^f  the  essence  of  the  contract.      The       Skihitbb 
at  their  inability  to  produce  a  certificate  ^^  AusTBALiAir 

ivhen  required  by  the  plaintiffs  did  not     akd  Bmtmh 

,     ,         /  ,.  .  ,,  ,      Lahd,  Deposit, 

ind,  and  that  the  conditions  would  be  akd  Aobkoy  Co. 

)  the  plaintiffs  a  good  title  under  the  m^d. 

at  the  time  fixed  for  completion  of      Bodg§t,J. 


Bfs — The  defendants  contracted  to  sell      Au^%ti20. 

f  Land  Statute,  for  the  ordinary  condi- 

d  and  refer  to  the  ''existing  certificate" 

'."    When  they  could  not  produce  for 

lie  Act,  the  plaintiffs  were  not  bound  to 

te-money,  but  were  entitled  to  rescind, 

titled  to  their  purchase-money  back. 

ts — No  charge  of  misrepresentation  or 
ing  that  the  land  was  under  the  Act. 
by  using  the  conditions  ordinarily  used 
st.  The  parties  must  be  considered 
iract  for  land  under  the  Act.  But 
person  having  a  good  equitable  title 
st,  adopt  the  conditions  of  Table  A, 
contract  that  his  land  is  under  the 
is  satisfied  if  he  procure  a  certificate 
at  any  time  before  the  time  for  com- 
[n  this  case,  too,  the  conditions  used 
I  when  used  with  regard  to  land  under 
f  Land  Statute"  or  "Title,  Certificate," 
g  to  draw  the  attention  of  the  plaintiffs 
10  express  representation  that  the  land 
conditions  relied  upon  in  Stoddart  t. 
here  must  be  a  certificate  of  title  in  the 
absent.  There  has  evidently  been  an 
words  "existing  certificate  of  title"  in 

h)  Ante,  p.  467. 
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1880  the  second  condition ;  there  was  no  existing  certificate  at  that  time, 

SxiNMiB       ^^^  i^  is  submitted  that  no  person,  more  especially  a  lawyer,  as  one  of 

Tub  AU8TBAUAH  ^®  plaintiflfs  is,  would  be  justified  in  concluding  from  their  inclusion 

AND  BftiTisH    that  the  land  was  under  the  Act.     There  is  nothing  else  in  the 

AXD  AosKOT  Co.  contract   that  is   not   perfectly    consistent  with   the    defendants* 

LiMiTM).       procuring  a  certificate  of  title  before  completion.    No  time  is  limited 

Hodffts,  J.      at  which  the  title  is  to  be  produced,  and  therefore  the  contention 

that  time  is  of  the  essence  of  the  contract  is  unimportant. 

[Hodges,  J.  Must  not  the  title  be  produced  within  a  reason- 
able time  if  there  is  no  proTision  as  to  the  time  ?] 

Not  where  the  conditions  as  to  production  of  title  and  putting 
in  requisitions  and  objections  to  title  have  been  advisedly  cnt 
out.  But,  even  if  the  title  must  be  produced  within  a  reasonable 
time,  the  plaintiffs  did  not  allow  a  reasonable  time  to  elapse 
before  they  purported  to  rescind.  It  is  submitted  that  the  con- 
ditions do  not  amount  to  a  representation  that  the  land  is  under 
the  Act,  but  even  if  they  do  it  would  only  give  the  plaintiffs  the 
right  to  rescind  as  soon  as  they  discovered  that  it  was  not  under 
the  Act.  They  did  not,  however,  do  so,  but  elected  to  go  on  with 
the  contract. 

[Hodoes,  J.  Is  not  it  an  election  to  go  on  with  a  condition 
that  you  get  a  certificate  of  title  ?] 

No  doubt ;  but  no  time  is  fixed,  and  a  reasonable  time  within 
which  to  do  so  must  be  allowed.  They  might  have  given  a  reason- 
able notice,  making  time  of  the  essence  of  the  contract,  and  might 
then  rescind.  It  is  submitted,  therefore,  that  non-production  when 
asked  is  not  a  reason  for  rescinding  the  contract,  though  it  may 
give  a  right  to  damages  for  any  loss  occasioned  thereby.  In  any 
case,  it  is  submitted  that  because  of  their  conduct  the  plaintiffs 
are  not  entitled  to  costs. 

Higgim  in  reply — It  is  submitted  that  when  a  person  sells  laad 
as  being  under  the  Transfer  of  Land  Statute,  a  purchaser  from 
him  is  not  bound  to  wait  until  he  procures  a  certificate  of  title. 
Under  the  present  contract  two  distinct  things  are  contracted 
for,  one  to  give  a  title  and  one  to  give  possession  of  the  land,  and 
the  vendor  is  not  entitled  to  say  he  will  give  possession  at  the  same 
time  as  he  gives  a  transfer  of  the  property.    Under  the  contract 
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)  possession  of  the  property  until  i^ 

)ir  bills  were  running  on  bearing        Skinnbh 

title  was  not  produced,  to  elect  to  rp^j  Austilixiaii 

on  that  a  certificate  of  title  was     andBeitmh 

Lajetd,  Dbposit, 
and  did  not,  by  so  doing,  waive  aitd  Aobnoy  Co. 

t  if  the  certificate  was  not  then  

c).    It  was  a  contract  that  there      ^^^>  •^• 

,  and  the  time  for  production  of 

I  might  be  demanded.     When  it 

purchasers  had  at  once  a  right 

bt  the  contract  implies  that  the 
to  the  existing  certificate  of  title ; 
r  is  the  registered  proprietor  ?] 
)re  the  vendor  is  upon  completion 
Bference  to  the  existing  certificate 
that  the  certificate  was  in  some 

d  not  a  transfer  be  executed  by 
fer  from  the  registered  proprietor 

t,  and  there  is  a  provision  for  a 
9  natural  conclusion  anyone  would 
ler  the  Act  in  the  vendor's  own 
was  the  certificate  not  in  its  own 
'  under  the  Act.  The  pm*chasers, 
Que  the  contract  if  the  vendor 
)ain  time,  and  gave  the  purchasers 
re  outstanding.  A  purchaser  is 
'  laches  or  delay  in  production  of 

•  Jackscni  (e),  payment  of  the 
purchase-money  was  compelled,  although  the  vendor  had  not 
shown  a  good  title,  because  the  two  things  were  independent.  As 
Lord  St.  Leonards  says,  you  may  be  compelled  to  pay  the  bills, 
because  they  are  independent  covenants.] 

(c)   43  L.J.  Ch.  449.  (d)  5  Yes.  818. 

(e)  6  C.B.  103. 
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1889  In  Matthews  y.  James  (/),  it  was  distinctly  held  that  a  person 

Skikksb       selling  land  as  under  the  Act  shoold  haye  a  certificate  of  title  in 

Tax  AuBTRALiAir  ^18  own  name.     It  is  at  the  root  of  the  whole  transaction,  and  if  he 

AKD  Bbitibh     hi^g  uQt  there  is  a  failure  of  consideration.    It  was  held  that  Uie 
Lavd,  Dspobit, 
AND  AGKzrcT  O).  purchasor  was  entitled  to  compel  the  Tender  to  give  the  title  he  had 

*       contracted  to  give.     If  there  is  no  agreement  in  conditions  of  sale 

Hodg0i,  J.      jjg  ^  ^jj^  yjjj^  within  which  title  shall  be  produced,  it  most  be 

within  a  reasonable  time. 

[Hodges,  J.  I  think  that  is  so.  But  where  there  is  an  agree- 
ment containing  a  number  of  provisions  and  conditions,  and  none  as 
to  production  of  title,  can  the  purchaser  require  production  of  title?] 

Yes :  Sansom  y.  Rhodes  (g). 

[Hodges,  J.  In  that  case  there  was  a  provision  that  it  shoold 
be  produced,  but  it  did  not  say  when.  In  this  case  the  ordinary 
provision  that  title  shall  be  produced  is  carefully  cut  out,  though 
the  first  clause  says  that  the  purchasers  shall  take  possessiaB  upon 
acceptance  of  title.] 

Of  course  there  could  be  no  acceptance  of  title  unless  it  were 
produced.  Nor  is  the  purchaser  bound  to  wait  till  title  is  produced : 
Forrer  v.  Nash  (h) ;  Brewer  v.  Broadwood  (i).  The  promissory 
notes  bear  interest  from  the  time  of  the  sale,  and  they  were  given 
on  the  assumption  that  there  was  an  existing  title  under  the 
Transfer  of  Land  Statute.  If  the  Court  should  be  of  opinion 
that  the  purchasers  ought  to  have  given  up  their  position  when 
title  was  produced  to  them  on  the  19th  June,  they  were  still  bound 
to  go  on  with  their  action  in  order  to  obtain  their  costs,  for  none 
were  then  tendered  to  them. 

[Hodges,  J.  I  am  at  present  disposed  to  think  that  the 
plaintiffs  are  entitled  to  judgment  for  something,  and  if  I  gi^ 
them  judgment  for  anything  I  shall  certainly  give  them  costs.] 

Cur.  adv.  vtiU. 

Auffust  28.  Hodges,  J.     In  this  case,  by  a  contract  dated  the  20th  October 

1888,  the  plaintiffs  purchased  from  the  defendants  an  allotment 
of  land,  and  the  first  dispute  between  the  parties  is  as  to  the 

(/)  8  V.LR.  (Eq.)  188.  (A)    35  Beav.  167. 

(S)  8  ScbU,  pp.  544-6.  (0    22  Ch.  D.  105. 
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oonstraction  of  that  document,  the  plaintiffs  contending  that  what  1880 

they  agreed  to  buy,  and  the  defendants  to  sell,  was  land  under  the       SKnnrsB 

Transfer  of  Land  Statute,  the  defendants  denying  that  there  was  t^^  aubtealiak 

any  representation  or  contract  that  the  land  was  under  that  Statute.     aJ">  BBirisH 

Land,  Dbfobit, 
By  the  terms  of  the  contract,  conditions  (Table  A)  of  the  Transfer  akd  AoBNCfr  Co. 

of  Land  Statute  were,  with  the  exception  of  conditions  8  and  4,  Jmd. 

to  form  part  of  the  contract,  and  the  contract  also  made  certain  Sod^es,  J. 
additions  to  the  7th  condition  of  Table  A.  By  the  2nd  condition 
BO  incorporated  there  is  a  reference  to  the  roads  or  ways  adjoining 
or  leading  to  or  from  the  land  sold  or  shown  on  the  existing  certi- 
ficate of  title.  That  condition,  in  referring  to  an  existing  certificate 
of  title,  uses  words  which  are  consistent  only  with  the  land  being 
under  the  operation  of  the  Transfer  of  Land  Statute,  and  could 
not  be  used  with  reference  to  the  land  sold  unless  that  land  was 
under  the  Transfer  of  Land  Statute.  Then  by  the  7th  condition, 
as  altered,  there  is  a  provision  for  the  signing  of  a  transfer  of  the 
property  purchased.  Now  those  words  in  themselves  are  technical 
words,  and  they  again  suggest  that  the  land  is  under  the  operation 
of  the  Transfer  of  Land  Statute ;  but  the  words  which  have  been 
added  to  that  condition  make  it  still  more  clear  that  those  words 
are  being  used  in  their  technical  sense  as  referring  to  property 
under  the  Act,  for  they  again  provide  for  a  clear  certificate  of  title 
being  given  to  the  purchaser.  Beading  those  two  conditions 
together,  it  is  clear  to  me  that  what  the  plaintiffs  agreed  to  buy, 
and  the  defendants  to  sell,  was  land  under  the  operation  of  the 
Transfer  of  Land  Statute. 

The  next  question  discussed  is  as  to  whether  or  not  the  mere 
fiiet  that  the  land  was  not  under  the  Transfer  of  Land  Statute 
was  in  itself  a  circumstance  which  gave  the  plaintiffs  the  right 
to  instanti  to  rescind.  On  that  question  it  is  not  necessary  on  the 
view  I  take  to  express  an  opinion,  because  even  though  it  may  be 
assumed  that  on  the  20th  January  the  plaintiffs  were  entitled  to 
rescind,  it  is  clear  also  from  the  case  of  Matthews  v.  James  (k) 
that  they  were  entitled  to  say  to  the  vendors :  "  Bring  the  land 
under  the  Act  and  transfer  it  to  me."  On  the  20th  January 
the  plaintiffs  became  aware  that  the  land  was  not  under  the 
Act,  beeauiae  they  tell  us  they  ascertained  that  fact  from  other 

(*)  8  V.L.R.  (Eq.)  188. 
?.UR.,  Vol.  XV.  2X 
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1889  persons    who  were  purchasers  at  the   same    sale,   and    on    the 

Sxnnnm        22nd   January   they  knew,    not    only   that   this    land    was    not 

Th«  Austbauak  wilder  the  Act,  hut  also  that  the  land  was  being  brought  under 

AND  Bbitmh    the  Act  by  the  vendors  to  the  defendants,  because  Mr.  Gillman 

LaKD,  DRP08IT,  *^ 

AND  AoBMCT  Co.  tells  US  that,  before  he  saw  Mr.  Skinner,  the   secretary  of  the 

^*       defendant  company  had  informed  him  that  the  company's  vendors 

Sodge»,  J.  ^.gfg  bringing  the  land  under  the  Act.  When  matters  were  in  that 
position,  their  Rolicitors  wrote  the  letter  of  the  22nd  January,  in 
which,  on  behalf  of  the  plaintiffs,  he  requests  the  defendants  not  to 
present  the  bills  specified  in  their  contracts  until  a  clear  certificate 
in  the  name  of  the  company  be  produced  for  inspection.  That,  in 
my  opinion,  was  an  intimation  to  the  defendants  that  they  were  to 
proceed  with  the  bringing  of  the  land  under  the  operation  of  the 
Act — an  intimation  which,  according  to  Matthews  v.  James,  they 
were  entitled  to  give,  and  were  entitled  to  require  to  have  done. 
They  were  entitled  to  have  the  land  brought  under  the  Act,  and 
this  is  an  intimation  that  they  want  it  to  be  done.  The  company, 
in  accordance  with  that  letter,  do  not  present  the  bills,  and  the 
application  to  have  the  land  brought  under  the  operation  of  the 
Act  is  being  proceeded  with,  and  they  are  also  making  efforts  to 
get  the  cei*tificat6  of  title  in  their  own  name.  I  have  therefore  to 
consider  what  at  that  time,  and  after  that  letter,  were  the  rights  of 
the  plaintiffs  and  defendants.  When  the  plaintiffs  wrote  that  letter 
they  had  determined,  even  assuming  they  had  the  right  to  rescind,  not 
to  rescind,  and  they  knew  the  land  was  not  under  the  Act,  and  that 
it  was  being  brought  under  the  Act  in  somebody  else's  name,  and 
therefore  after  that  they  could  not  rescind  the  contract  without 
allowing  a  reasonable  time  to  elapse  to  enable  the  land  to  be 
brought  under  the  Act,  and  to  procure  a  transfer  from  that  person 
to  the  defendants.  That  being  the  position,  what  do  they  do? 
On  the  24th  January,  the  gentleman  who  wrote  that  letter  wrote 
another  letter  to  the  defendant  company.  That  letter  says  : 
**  Enclosed  I  send  requisitions  herein.  If  the  certificate  of  title 
is  not  produced  within  four  days  from  this  date,  the  purchasers 
will  take  steps  to  rescind  the  contracts,  and  obtain  the  return  of 
the  deposit-money  and  bills  given  therein."  Six  days  from  the 
22nd  January  was,  in  my  opinion,  not  a  reasonable  time  within 
which  to  procure  the  land  being  brought  under  the  Act,  a  transfer 
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made,  and  clear  certificate  issued  in  the  name  of  the  defendants.  ^^^^ 

I  do  not  think  the  plaintiflfs  were  jnstified  on  that  date  in  taking       Skinnbb 

up  that  position;  and  without  going  through  the  correspondence  fpj^^  ^^g'^^^j^j^^ 

and  conyersations  which  took  place,  I  have  arrived  at  the  conclusion  ,  ^^^  BRITI8^ 

^  Land,  Dbfosit, 

that  the  reasonable  time  had  not  been  exceeded  when  the  plaintiffs  akd  agsnot  Co. 

commenced  their  action,  and  that  if  thi»  had  been  a  suit  at  the        '^ 

instance  of  the  company  to  enforce  performance  of  the  contract,      Sodget.  J, 

I  should  have  enforced  it  as  in   Matthews  v.   James,  inasmuch 

as  the  purchaser  had  requested  that  the  land  should  be  brought 

under  the  Act,  and  that  a  title  under  the  Act  should  be  given 

to  him.      I  say  after  that  the  vendors  were  bound    to    bring 

the  land    under    the    Act.      I    should   say    that    there   is  one 

matter  on    the    evidence    as    to    which    there    was    a    conflict. 

Mr.  Gillman  said  that  they  never  showed  any  title.      Mr.  Crisp 

said  they  were  ready  to  produce  any  title  they  had,  and  I  must 

take  Mr.  Crisp's  evidence  as  correct,  for  it  is  borne  out  by  the 

letter,  and  I  think  Mr.  Gillman's  impression  was  an  inaccurate 

one,  and  that  the  company  were  ready,  through  their  solicitors,  to 

show  the  plaintiffs'  representatives  their  title.     On  that  dispute,  so 

far  as  it  may  be  material — but  I  do  not  think  it  is  material — I  find 

that  Mr.  Crisp  was  accurate.    Unfortunately  that  does  not  conclude 

the  whole  of  the  case,  for  although  the  plaintiffs  may  not  be 

entitled  to  rescind,  they  may  be  and  are  entitled  to  say  the  contract 

has  been  broken,  and  they  are  entitled  to  something,  even  though 

a  nominal  amount  only,  for  breach  of  contract.    Now  it  seems  to 

me  this  was  a  contract  to   supply  land  under  the  Act,  and  a 

contract  to  take  land  under  the  Act,  and  a  man  like  Mr.  Skinner 

might  have  been  willing  to  do  without   a   solicitor  in   the   case 

of  land  under  the  Act,  but  not  in   the   other  case.'     I   think 

their  contention  is  right,  and  that  there  should  be  judgment  for 

the  plaintiffs  for  damages  for  the  land  not  being  under  the  Act,  * 

81.  lOg.     As  to  costs,  I  said  during  the  argument  if  I  gave  the 

plaintiffs  anything,   I  thought  they  were  entitled  to   costs.      I 

said  that  because  the  propositions  made  to  the  company  were  not 

nnreasonable,  because  they  asked  the  company  to  give  them  an 

undertaking,  and  they  would  wait.     That  was  not  unreasonable,  but 

the  company  would  not  give  an  undertaking.    I  think  the  company 

ought  to  have  put  the  plaintiffs  in  the  position  of  knowing  that 

2X2 


Digitized  by 


Google 


894  SUPREME  COURT :  VICTORIA.  [V.  L.  R. 

1889  they  would,  within  a  roftsonahle  time,  haye  been  able  to  pat  them 

SKinriE       into  posBeesion  of  the  land,  and  if  they  did  not,  that  they  wonld 

Thb  AtrsTEAiiAH  P^®  ^em  their  money  back.     I  therefore  give  judgment  for  the 

AVD  Beitibh    plaintiffs  for  82.  lOt.  for  breach  of  contract,  with  costs. 
Lakd,  Dbposit, 

AND   AeSNOT  Co. 

Limited.  Solicitor  for  the  plaintiffs  :  G.  SHnner. 

Sodgei,  J.  Solicitors  for  the  defendants  :  Cmp,  Lewis  dt  Hedderwick. 

A.  J.  A. 


1889 
Aii^Htt  22. 

Bodges^  J. 


O 


In  BR  THOMAS  WALKER. 


"  In9oh€ney  StattUe  1871''  (iVb.  879),  m.  87  (5)  and  4&^Aet  of  trngolvemey-' 
Notice^  ohfeetiotu — "  WUkin  twelve  dojfsfrom  eeisure  " — Compuiatum  of  time — 
Ohjeetion  on  face  of  prooeedinge  not  included  in  notice — Teohnieal  obfeetian — 
Ooete, 

An  order  nisi  for  the  leqaeBtration  of  an  estate  was  founded  npon  an  act  of 
ineolrency  under  sec.  87,  sub-sec  6,  of  the  "  Imolvencsf  Statute  1871"  (No.  879),  that 
execution  issued  against  the  debtor  on  a  legal  process  had  been  leyied  by  seizure. 
The  seizure  was  stated  to  have  taken  place  on  the  Ist  August,  and  the  petition  was 
presented  and  order  niei  made  on  the  18th  Augcust.  The  respondent  filed  a  notice 
of  objections,  stating  that  the  act  of  insolvency  on  which  the  petition  was  based  was 
caused  by  the  wrongful  act  of  the  petitioners  in  obtaining  certain  of  his  moneys  from 
a  bank,  and  in  wrongfully  retaining  and  appropriating  oertun  of  his  moneys  received 
by  them  on  his  behalf,  which  moneys  were  more  than  sufficient  to  satisfy  the  process. 
Upon  the  order  nim  coming  on  for  bearing,  the  respondent  sought  to  take  the 
objection  that  it  did  not  appear  on  the  face  of  the  proceedings  that  there  waa  any 
act  of  insolvency,  inasmuch  as  it  did  not  appear  that  the  petition  was  presented 
within  twelve  days  from  seizure,  as  sub-sec.  6  of  sec  87  required. 

Seld,  that  such  objection  was  not  a  technical  objection  within  the  meaning  of 
sec  46,  which  the  respondent  had  waived  by  giving  a  notice  of  objections,  that  it  waa 
a  fatal  objection,  and  the  order  should  be  discharged  j  but,  because  the  respondent  had 
not  included  it  in  the  notice  of  objections  given,  and  because  of  the  eztraordinaiy 
nature  of  the  objection  taken,  the  order  was  discharged  without  costs. 

Order  nisi  for  the  sequestration  of  the  estate  of  Thomas  Walker, 
obtained  by  William  Cole  Green  and  William  George  Crockett, 
of  Yarrawonga,  carrying  on  business  as  ''  Green  &  Crockett." 

The  act  of  insolyency  alleged  was  under  sub-sec.  6  of  sec.  87 
of   the    **  Insolvency  Statute  1871"   (No.    879),  that   execution 
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iflsaed  againBt  the  debtor  on  a  legal  process  for  the  pnrpose  of  18^9 

obtainiDg  payment  of   not  less  than   502.   had  been  levied  by  in  re 

Walebb. 
seiznre.  

A  notice  of  objections  was  filed  by  the  respondent,  stating  that  he  Sodget,  J. 
intended  to  oppose  the  order  nui  being  made  absolute  on  the  ground 
"  that  the  act  of  insolvency  on  which  the  petition  herein  is  based 
was  caused  by  the  wrongful  act  of  the  petitioners  in  fraudulently 
obtaining  from  the  Commercial  Bank,  at  Yarrawonga,  certain 
moneys  belonging  to  me,  and  in  wrongfully  retaining  and 
appropriating  certain  moneys  belonging  to  me,  and  received  by 
them  on  my  behalf,  which  moneys  would  be  more  than  suffi- 
cient to  satisfy  the  said  process."  It  appeared  on  the  face 
of  the  order  nisi  that  the  seizure  took  place  on  the  1st  August, 
and  the  petition  was  presented,  and  order  nisi  obtained,  on 
18th  August. 

Woclfy  for  the  petitioners,  moved  the  order  absolute. 

IrvinSj  for  the  respondent,  took  a  preliminary  objection — The 
order  nm  is  bad  on  its  face,  inasmuch  as  it  shows  that  the  petition 
was  not  presented  within  twelve  days  from  the  seizure,  and  by 
sab-sec.  5  of  sec.  87  that  is  necessary.  In  the  computation  of 
time,  where  there  is  no  express  provision  as  under  the  Judicature 
Roles,  the  day  on  which  an  act  is  to  be  done  is  included :  Field  v. 
Jones  (a)  ;  CastU  v.  Burditt  (6) ;  Olassington  v.  Rawlins  (c) ; 
Miggotti  v.  ColviU  (d)  ;  Reg.  v.  O'Brien,  exparte  The  Dalmatia 
G.  Af.  Go.  Limited  (e).  Rule  157  of  the  Insolvency  Rules  {Duffy 
dt  Higgins^  Insolvent  Statutes  y  p.  255)  applies  only  to  the  case 
where  time  is  fixed  by  those  rules,  or  by  the  practice  of  the  Court, 
and  not  where  it  is  fixed,  as  here,  by  the  Statute  itself.  If  there 
was  no  act  of  insolvency  there  was  no  jurisdiction  to  make  the 
order  nisi.  It  is  not  necessary  that  this  objection  should  have 
been  included  in  the  notice  of  objections,  for  it  appears  on  the  face 
of  the  proceedings,  and  notice  of  objections  is  only  necessary  where 
facts  are  disputed :  Re  Reade  (/). 

(a)  9  Bast.  161.  (d)   4,  C.P.D.  233. 

(b)  8  T.R.  623.  (e)  6  V.L.K.  (L.)  429. 
{e)  3  East.  107.                                            (/)  2  V.L.U.  (I.)  83. 
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1889  Woolf  contra — ^By  giving  a  notice  of  objections  the  rcEipondent 

In  re         bas    Waived    all    technical    objections,    and    cannot     now    take 
Walkm.       them:  Sec.  46. 

KodgetyJ,  [HoDGEs,  J.     I  do  not  think  this   is   a   technical  objectioBi 

because  if  it  is  right  there  is  no  act  of  insolvency  at  all.] 

The  learned  judge  who  granted  the  order  nui  was  satisfied  that 
there  was  an  act  of  insolvency,  and  this  is  not  a  Court  of  Appeal 
from  him.  Besides,  this  Court  is  not  now  at  liberty  to  go  behind 
the  order  n%Ai  to  see  on  what  it  was  founded.  As  the  notice  of 
objections  filed  did  not  raise  this  point,  if  the  Court  decides  against 
the  petitioners,  it  should  be  without  costs. 

Irvine  in  reply — An  objection,  even  though  technical,  entitles 
the  successful  objector  to  costs. 

Hodges,  J.  In  this  case  there  is  an  order  nisi  to  sequestrate 
the  estate  of  Thomas  Walker,  based  upon  an  act  of  insolvency  under 
sec.  87,  sub-sec.  6.  According  to  that  sub-section  the  petition 
must  be  presented  within  twelve  days  from  the  seizure — within 
twelve  days  from  the  seizure,  not  within  twelve  days  from  the  day 
of  seizure.  This  petition  was  presented  on  the  18th  August.  The 
seizing  was  on  the  Ist  August.  In  my  opinion  this  petition 
was  not  presented  within — that  is,  inside  twelve  days  from  the 
seizing.  I  therefore  am  of  opinion  that  this  order  does  not  state 
an  act  of  insolvency  on  which  the  estate  can  be  sequestrated. 
I  do  not  regard  that  as  what  we  may  call  a  technical  objection, 
which  the  respondent  is  precluded  from  taking  by  reason  of  sec.  45. 
The  next  question  that  I  have  to  consider  is  one  of  costs,  and  I  do 
not  think  I  ought  to  grant  costs  for  this  reason — there  is  a  notice 
here,  which  is  rather  an  extraordinary  one,  stating  objections  to 
the  order  nisi  being  made  absolute,  and  although  I  cannot  pretend 
to  decide  whether  the  facts  stated  in  it  are  well  founded  or  without 
foundation,  they  are  of  an  extraordinary  character.  In  addition  to 
that,  although  it  is  not  absolutely  necessary,  I  think  a  person 
getting  that  notice  might  naturally  believe  that  the  only  objection 
he  had  to  come  here  to  meet  was  contained  in  that  notice,  and  not 
.  that  he  was  going  to  be  thrown  back  on  the  validity  of  the  order; 
and  for  that  reason,  the  extraordinary  notice,  and  the  fact  that  it 
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lady  I  do  not  think  I  onght  to  grant  costs.  If 
in  the  notice  are  true,  I  have  not  the  slightest 
)nt  could  get  ample  compensation. 

etitioners :  Wool/  d  Destree. 

3spondent :  Lamrock  Jk  Trenerry  Brown. 


1889 

In  re 
Walkbb. 

Hodges,  J, 


A.  J.  A. 


ESTATE  COMPANY  LIMITED  v.  ILLINaWORTH. 

-SaU  of  land — Conditions  of  sale — Failure  of  purchaser  to 
one — Forfeiture  of  deposit — Rescission  and  resale — Annulling 
quent  purchcuer. 

ale  of  land  contained  a  condition  of  sale  that  if  the  parchaser 
iie  conditions,  or  did  not  pay  the  whole  of  his  deposit,  or  give 
ed  hy  the  contract,  or  did  not  duly  pay  them,  or  either  of 
jy,  or  so  much  thereof  as  should  have  heen  paid,  should  be 
Q  vendor,  who  should  be  at  liberty,  without  notice,  to  rescind 
the  property  bought  by  the  purchaser  by  public  auction  or 
le  deficiency,  if  any,  in  price  occasioned  by  such  sale,  and  the 
Lo  good  by  the  purchaser. 

r  this  contract  resold  the  property  before  completing  his  pur- 
also,  before  the  original  purchaser  had  completed  his  purchase, 
d.  One  of  the  origmal  purchaser's  promissory  notes  then  fell 
red,  and  his  vendor,  under  the  above  clause,  rescinded  the 
chaser  thereupon  cancelled  or  rescinded  his  contract  with  his 
action  to  recover  so  much  of  the  purchase-money  as  he  had  paid, 
the  residue.  After  such  rescission  the  dishonoured  promissory 
urchaser  was  paid,  and  his  vendor  thereupon  withdrew  his 
3  the  contract. 

lied  rescission  in  such  condition  did  not  mean  an  annulling  or 
}  contract,  but  contemplated  a  continuance  of  the  contract 
;  that,  as  by  its  subsequent  revival  in  its  original  form,  when 
was  withdrawn  on  payment  of  the  note  the  parties  could  be 
vhich  they  had  contracted,  the  last  purchaser  was  not  entitled 
lase-money. 

Grassmere  Estate  Co.  Limited  against  F.  Illing- 
)al  Estate  Bank  to  set  aside  a  contract  for  the 
acres  of  land  at  Dandenong. 
erly  belonged  to  Dr.  Tremearne,  who,  on  the  1st 

the  same  to  James  Mirams  for  40,000Z.,  partly 
ilance  by  promissory  notes  extending  over  several 


1889 

August  30. 

8iBpt4>. 

A* Beckett,  J. 
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EiTATI  Co. 
LXMITSD 

9. 
iLLIHOWOmTH. 

A* Beckett,  J. 


1889  years.  On  the  14th  March  Mirams  resold  it  to  the  Real  Estate 
Ths  Orabsxbbi  Bank  for  48,000{.»  on  similar  conditions.  The  Beal  Estate  Bank 
resold  again  to  F.  Blingworth  for  60»000I.,  and  the  latter  again 
sold  on  the  14th  Jane  to  the  Grassmere  Estate  Company  for 
106,0001.  Shortly  afterwards  lUingworth  assigned  his  interest  in 
this  contract  to  the  Beal  Estate  Bank,  who  gave  notice  of  this 
to  the  Grassmere  Company.  Mirams  failed  to  pay  one  of  the 
promissory  notes  for  9,244Z.  12«.  6d.,  due  on  4th  March  ISSQ,  to 
Dr.  Tremeame,  who  thereupon  gave  him  notice  that  he  rescinded 
the  contract.  The  note  was,  however,  paid  on  the  12th  March,  and 
Dr.  Tremeame  formally  withdrew  his  rescission  and  reaffirmed  the 
contract.  In  the  interval  the  plaintiff  company's  secretary  sent  to 
the  defendants  notices  rescinding  the  contract  between  the  company 
and  niingworth,  on  the  grounds  that  Dr.  Tremeame  had  cancelled 
liis  contract  with  Mirams,  and  the  plaintiff  thereupon  brought  the 
present  action  to  recover  14,0001.  paid  under  its  contract  to  niing- 
worth, and  6,000Z.  paid  to  the  Beal  Estate  Bank,  in  part  payment 
of  the  purchase-money.  The  8th  condition  of  the  contract  between 
Dr.  Tremeame  and  Mirams  provided  that : — 

*'  If  the  purchaser  shaU  fail  to  comply  with  the  above  conditions,  or  shall  not  pay 
the  whole  of  the  deposit  as  aforesaid,  or  shall  not  give  the  acceptances  as  aforesud, 
or  shall  not  duly  pay  the  promissory  notes  or  acceptances  given  in  part  payment  of 
the  purchase-money,  or  either  of  them,  his  deposit-money,  or  so  much  thereof  as  shaU 
have  been  paid,  shall  be  actually  forfeited  to  the  vendor,  who  shall  be  at  liberty, 
without  notice,  to  rescind  the  contract  and  resell  the  property  bought  by  the  pur- 
chaser by  public  auction  or  private  contract," 

and  the  deficiency  (if  any)  in  price  occasioned  by  such  sale, 
together  with  all  expenses  attending  the  same,  should  be  made 
good  by  the  purchaser. 

Isaacs,  Weigall,  and  Bayles  for  the  plaintiff. 

Hood,  Fink,  and  Higgins  for  the  defendant  lUingworth. 

Dr.  Madden,  Topp,  and  Mitchell  for  the  defendant  the  Beal 
Estate  Bank. 

Evidence  for  the  plaintiff  was  called,  and  at  its  close  the 
defendants'  counsel  applied  for  a  nonsuit  on  the  ground  that  the 
plaintiff   had  made  no   case ;    that   the  fact  that    the    note   of 
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Mr.  Mirams  had  been  for  some  days  unpaid  did  not  entitle  the  *8^ 

plaintiff  to  rescind  its  contract  with  Illingworth,  as  the  defendants  Thb  aBAssMEBB 

were  prepared  to  give  to  the  plaintiff  a  good  title  to  the  land  ;  that 

the  rescission   spoken   of  in  the  8th   condition  of  the  contract 

between  Dr.  Tremeame  and  Mr.  Mirams  was  not  an  annulling 

of  the  contract — ^the  contract  between  them  still  existed,  but  the 

condition  imposed  a  penalty  for  its  breach.    Moreover,  the  so-called 

rescission  was  withdrawn  within  a  few  days,  and  matters  stood 

in  the  same  position  as  they  originally  were. 


Limited 

V, 
IXLINGWOBTH. 

A' Beckett,  J. 


Isaacs,  WeigaUf  and  Bayles  for  the  plaintiff — The  8th  con- 
dition of  the  contract  between  Dr.  Tremeame  and  Mirams  gave 
Dr.  Tremeame  the  right  to  rescind  the  contract,  to  cut  asunder 
the  contractual  relations  between  the  parties,  though  it  also  gave 
him  a  right  to  inflict  a  penalty  for  its  breach.  He  did  so,  and 
having  done  so,  there  was  no  title  whatever  to  pass  through  Mirams 
to  the  plaintiff  company.  That  company  had  then  a  perfect  right 
to  rescind  their  contract,  and  did  so  before  Mirams*  note  was  paid. 
The  fact  that  Dr.  Tremeame  and  Mirams  made  some  new  agreement 
after  that  time  cannot  affect  the  rescission  of  the  contract  between 
the  plaintiff  company  and  Illingworth. 

[a'Beoeett,  J.  '  The  8th  condition  of  the  contract  between 
Dr.  Tremearne  and  Mr.  Mirams  does  not  enable  the  former  to 
annul  the  contract,  it  does  not  say  that  all  relations  under  the 
contract  are  to  be  as  though  they  never  had  been.] 

It  expressly  says  the  contract  is  rescinded,  that  is,  it  is  put  an 
end  to  in  the  future,  whatever  penalty  may  be  imposed  for  its 
breach  in  the  past. 

[a'Bbokbtt,  J.  It  uses  the  word  rescind,  but  it  merely  gives 
the  right  to  resell.] 

It  gives  a  right  to  resell  in  addition  to  the  right  to  rescind. 

a'Bbokbtt,  J.  I  take  the  facts  to  be  that  specific  performance 
of  the  agreement  which  the  plaintiff  company  entered  into  can  be 
given  by  the  defendants.  That  is  to  say  that  the  plaintiffs  admit 
that  on  payment  of  what  they  undertook  to  pay  they  can  have  the 
property  which  they  meant  to  buy.  But  I  understand  that  the 
objection  to  completing  the  contract  and  the  ground  on  which  the 
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ESTATI  Co. 

LiMITBD 

9. 

Illihgwobth. 
A'Beeksii,  J. 


1888  jdaintiffs  seek  to  be  pat  in  the  position  so  far  as  they  can  be  put  as 

The  ObImmxrb  *'  ^^^^  never  entered  into  the  contract  at  all,  is  that  after  they  had 
entered  into  the  contract  with  the  defendants,  and  by  virtne  of  a 
condition  in  the  contract  with  the  original  vendor  and  Mirams,  (hat 
contract  was  absolutely  annulled.  The  plaintiffs  say  that  there  was 
a  period  in  which  there  was  no  contractnal  tie  at  all  between  the 
parties,  and  that  in  that  interval  they  availed  themselves  of  that 
annulling  or  blotting  out  of  the  contract  to  state  that  on  that 
ground  they  would  not  continue  the  contract  with  the  defendants, 
and  claimed  to  have  an  end  put  to  it  as  regarded  themselves  as 
well  as  regarded  Mr.  Mirams,  who  had  originally  entered  into  it.  The 
reason  why  I  think  that  right  does  not  exist  in  .the  plaintiffs  is  that 
there  never  had  been  a  complete  annulling  of  the  contract  as 
between  Mirams  and  the  original  vendor.  I  think  that  the  word 
''rescind"  used  in  that  condition  must  be  taken  in  connection 
with  the  remainder  of  the  condition,  and  that  it  showed  that  it  is 
to  be  a  rescission,  if  that  term  could  be  accurately  applied  at  all, 
«u6  viodo,  and  in  the  way  there  pointed  out.  The  provision  for 
rescission  is  altogether  different  from  that  which  will  be  found 
spoken  of  in  the  text  books.  Dart's  Vendors  and  Purchasers 
and  Davidson's  Precedents  of  Conveyancing  on  conditions  of 
sale,  in  which  a  provision  for  rescission  is  that  the  position  is  to  be 
the  same  as  if  the  contract  had  never  existed,  the  deposit-money 
being  restored,  and  the  parties  placed  in  their  original  position. 
Such  a  condition  occurs  in  this  very  contract — a  condition  that  if 
an  objection  to  title  is  made  which  the  vendor  is  unable  or  unwilling 
to  remove  he  may  annul  the  sale.  But  the  condition  relied  on  by 
the  plaintiffs  differs  in  most  material  respects  from  that  condition. 
It  provides  for  a  retention  of  the  deposit-money,  which  could  only 
be  retained  by  force  of  the  contract  which  still  existed.  It  provides 
as  to  what  shall  be  done  with  the  promissory  notes  given  under  the 
contract  in  the  event  of  a  resale.  That  which  is  called  a  rescission 
is  not  a  rescission  as  contemplated  by  a  condition  for  a  rescission 
which  terminates  or  cuts  asunder  all  relations  between  the  parties 
in  point  of  law,  but  the  continued  existence  of  the  contract  subject 
to  modifications.  I  am  also  inclined  to  think,  though  I  do  not 
consider  it  necessary,  to  decide  that  the  condition  in  this  case 
providing  for  forfeiture  of  the  deposit,  and  for  rescission  in  the 
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any  condition  such  as  the  failure  to  pay  1889 

missory  notes,  would  give  a  right  as  in  the  Obabbmsbe 
Dock  Co.  (a)  only,  and  receive  such  a 
t  think  that  the  position  of  law  which 
intiffs*  case  has  been  sustained.  I  think 
that  the  contract  still  existed,  I  do  not  think  that  it  was  legally 
killed.  That  is  quite  apart  from  the  fact,  which  is  a  most  material 
fact,  that  the  contract  has  been  renewed.  The  plaintiffs  contend 
that  there  has  been  no  renewal  of  the  original  contract,  but  that 
there  has  been,  in  point  of  law,  a  new  contract  made  between  the 
original  vendor  and  Mirams,  so  that  the  title  which  was  possessed 
by  their  vendor  was  a  new  birth — something  which  did  not  exist 
before.  I  think  that  is  not  the  proper  legal  construction  of  what 
^k  place.  What  has  been  done  is  merely  a  renewal  of  the  rela- 
tions, which  might  have  been  broken  off,  but  which  were  not 
broken  off.  There  was  nothing  to  prevent  the  original  contract 
)eing  carried  out,  and  so  far  as  he  was  concerned  he  was  ready  to 
;arry  it  out.  He  had  a  right  to  carry  it  out,  he  was  bound  to 
uury  it  out,  and  it  could  be  carried  out.  Then  it  has  been 
suggested  that  the  matter  which  is  mentioned  in  the  reply,  of 
Krhich  by  concession  the  plaintiff  is  entitled  to  avail  himself  in  the 
uime  way  as  if  it  was  contained  in  the  statement  of  claim,  shows 
ihat  the  contract  which  was  in  pursuance  of  the  conditions  handed 
o  the  plaintiffs  as  representing  a  true  copy  of  the  original  contract 
nade  with  Dr.  Tremearne,  was  not  in  fact  a  true  copy.  It  was 
laid  that  the  copy  delivered  omitted  the  words  upon  which  the 
irgument  for  the  plaintiffs  hangs,  and  that  they  are  therefore 
entitled  to  get  out  of  the  contract,  as  they  wemt  on  contracting 
mder  a  mistake,  and  they  are  therefore  entitled  to  get  the  same 
elief  as  they  are  entitled  to  on  the  other  ground.  To  my  mind  it 
8  enough  to  dispose  of  that  objection  to  say  that  the  distinction 
>etween  the  two  conditions  is  not,  on  my  construction  of  the  true 
»ntract,  a  material  difference.  I  think  that  one  meant  substan- 
ially  as  much  as  the  other.  I  also  think  that  although  the 
>laiDtiff  obtained  leave  to  avail  himself  of  that  omission  to  su[)ply 
i  correct  contract,  that  the  case  is  not  shaped  as  one  upon  which 
)y  fraud  and  misrepresentation  the  company  has  been  induced  to 
(a)    L.R.  8  Ch.  1022. 
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1889  do  what  they  would  otherwise  not  have  done ;  and  that  if  they  hi 

Thb  Obasbmbbb  known  of  the  difference  between  the  two  conditions  they  wodcl  not 
^riMi™^*      ^*^®  entered  into  the  contract. 

No  case  for  rescission  on  that  ground  can  properly  be  taken  to 
be  made.  And  it  appears  to  have  been  only  brought  forward  in 
— ^^  ^  *  '  answer  to  a  statement  in  the  defence  that  title  was  accepted  by  the 
plaintiffs.  The  plaintiffs  say  they  did  accept  title,  but  it  was 
under  a  misapprehension.  On  those  grounds  I  enter  a  nonsuit 
with  costs. 

Nonstdt,  with  eoits. 

Solicitors  for  plaintiffs :  McMeson^  England  <t  Stewart. 
Solicitor  for  defendant  Ulingworth  :  Brayshay. 
Solicitors   for  defendant  the  Real  Estate  Bank :   Pinky  But 
d  P.  D.  Phillips. 

A.  J.  A. 


1889  Iff  THB  Will  of  JOHN  BROWN,  Dbceasbo. 

\^ Practice  probate — Signature   in    attettatwn   oUmee — J^JidavU   of  both  atterimg 

Hodpee,  J.  witneeee* — MateriaU, 

On  an  application  for  probate  of  a  will,  where  the  testator  has  signed  bis  name  in 
the  attestation  clause,  a  joint  or  several  affidavit  of,  if  possible,  both  attesting  witoefls«s 
should  be  produced,  stating  fucts  from  which  the  Court  can  draw  the  caDdnsioD  tbat 
by  putting  his  name  there  the  testator  intended  to  sign  his  «dU. 

Se  Coleman  (4  V.L.R.  (I.)  22)  and  Se  Gordon  (10  y.L.R.  (I.)  25)  Mowed. 

Motion  for  probate  of  the  will  of  John  Brown,  deceased. 

The  testator  signed  his  name  in  the  attestation  claase  which 
was  in  the  ordinary  form,  and  the  affidavit  of  one  of  the  attesting 
witnesses  stated  that  '*  the  said  testator  signed  his  name  in  the 
attestation  claase,  he  being  informed  and  belieying  that  it  was  the 
correct  place  for  his  signature.'* 

Morrison  in  support  of  the  motion  referred  to  "  The  WiB» 

Statute  1864  "  (No.  222),  s.  8;  Be  Coleman  (a) ;  Be  Gordon  (6); 

and  Be  McGregor  (c). 

Cur.  adv.  vuU. 

(a)  4  V.L.R.  (1.)  22.  (b)  10  V.L.R.  (I.)  26.  (e)  6  A.L.T.  17. 
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HoDGEB,  J.     Application  was  made  in  this  case  for  probate  of  1889 

ihe  will  of  a  testator  who  wrote  his  name  in  the  attestation  clause.  j»  re 

One  of  the  attesting  witnesses  stated  in  his  affidavit  that  the  Bbowk. 
testator  put  his  name  there,  he  being  informed  and  believing  Bodget.J. 
that  it  was  the  correct  place  for  his  signature,  and  the  question 
was  whether  that  statement  was  sufficient  or  not.  By  the  8th 
section  of  the  Wilis  Statute  it  is  provided  that  the  will  is  not 
to  be  invalid  by  reason  of  the  signature  being  placed  among  the 
words  of  the  attestation  clause  or  the  testimonium  clause;  but 
although  that  is  so,  the  Court  has  to  be  satisfied  that  it  is  the 
testator's  signature — ^in  other  words,  that  he  is  not  merely  filling 
np  the  blanks,  but  signing  the  document.  It  ought  not  to  be 
satisfied  that  the  name  written  in  the  attestation  or  testimonium 
clause  is  the  testator's  signature  unless  it  has  before  it  proper 
evidence  that  it  was  intended  by  him  for  a  signature,  and  will  not 
take  other  people's  inferences  that  that  writing  of  the  name  was 
meant  for  a  signature;  but  the  facts  from  which  those  other 
persons  draw  the  inferences  must  be  set  out,  and  the  Court  will 
then  decide  what  inference  it  will  draw.  Whether  evidence  is 
given  by  affidavit  or  vivd  voce,  the  Court  wants  the  evidence — that 
is,  the  facts  from  which  the  inference  is  to  be  deduced.  And  as  the 
Court  requires  to  be  satisfied  that  a  name,  written  in  a  place  which 
is  not  the  place  for  signing,  is  intended  for  the  signature  to  the  will, 
it  ought  to  have  before  it  all  the  evidence  that  is  reasonably  in  the 
power  of  or  to  be  got  by  the  applicant  to  establish  that  fact ;  and 
where  there  are  two  attesting  witnesses,  the  Court  ought  to  have 
the  evidence  of  both  those  witnesses,  unless  there  are  some  special 
reasons  to  show  why  one  witness  cannot  be  got.  That  is  the  view 
which  I  would  have  taken  apart  from  authority,  but  that  is  borne 
out  by  the  case  of  Be  Coleman  (d).  In  that  case  the  testator 
signed  in  the  attestation  clause,  and  when  the  application  was 
made  to  Mr.  Justice  Molesworth  for  probate  of  the  will,  he  refused 
the  application,  stating  that  the  affidavit  of  one  of  the  attesting 
witnesses  in  explanation  of  the  singularity  was  insufficient.  He 
says :  "  The  other  witness  should  also  depose  as  to  the  matter,  and 
the  statement  that  the  witness  saw  the  testator  write  his  name  in 
the  place  indicated,  does  not  go  to  the  fact  that  the  testator  signed 

(d)  4  V.L.R.  (I.)  22. 
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1889  his  name  there  with  the  intention  of  signing  his  will."  A^in  in  the 
/•  r€  case  Re  Oordon  (e).  In  that  case  also  the  testator  signed  his  name 
^^'  in  the  attestation  clause,  and  an  affidavit  of  one  attesting  witness  only 
Hodg€M,  J.  ^f2i^  produced,  and  Mr.  Justice  Molesworth  said  that  he  required 
the  affidavit  of  both  the  attesting  witnesses,  and  the  affidavit  not 
having  stated  the  facts  from  which  the  witness  believed  that  it  was 
meant  for  the  testator's  signature,  the  learned  judge  says:  ''I 
must  have  a  further  affidavit  to  show  how  the  witness  arrived  at 
the  conclusion  that  the  signature  was  put  in  the  attestation  clause 
by  way  of  signing  the  will/'  So  that,  in  that  case,  where  the 
witness  stated  his  conclusion.  His  Honor  wanted  to  know  how  he 
arrived  at  that  conclusion,  and  then,  when  a  further  affidavit  had 
been  filed,  stating  that  the  will  was  on  a  printed  form  with  a  blank 
in  the  attestation  clause,  and  that  the  witnesses  thought  that  was 
the  place  intended  for  his  signature,  he  again  refused  the  appli- 
cation, and  said :  *'  The  kind  of  affidavit  necessary  should  state 
everything  that  occurred  on  the  occasion  of  signing  the  will  to 
show  how  the  witnesses  arrived  at  the  conclusion  that  it  was  the 
testator's  intention  in  putting  his  name  where  he  did  to  sign  the 
will  thereby."  I  think  those  cases  show  there  should  be  an 
affidavit  of  both  attesting  witnesses,  if  possible ;  and  further,  the 
witnesses  must  state  facts  from  which  the  Court  can  infer  that  the 
testator  intended  by  putting  his  name  in  the  attestation  clause  to 
sign  his  will. 

[Morrison — ^Is  it  necessary  that  there  should  be  a  separate 
affidavit  from  each  witness  ?] 

Speaking  for  myself,  I  should  be  satisfied  with  a  joint  affidavit. 
I  do  not  know  of  any  practice  which  requires  that  they  should 
swear  separate  affidavits. 

Solicitors  :  Sabelherg  <t  Little. 

A.  J.  A. 
{9)  lOV.L.R.  (1)26. 
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[IN  CHAMBERS.]  Oct  28. 


COCKING  V.  COLONIAL  INSURANCE  COMPANY  OF  NEW  ZEALAND. 

Innrajtee,  policy  of— Condition  to  refer   to    arbitration — Difference  between  the 
company  and  insured. 

By  a  cUiise  in  the  poUoy  of  insurance  it  was  provided  that  if  any  difference 
sboold  arise  between  the  company  and  the  assured  with  respect  to  any  claim  or  loss 
or  damage  by  fire,  such  difference  was  to  be  submitted  to  arbitrators.  It  was 
provided  also  that  the  arbitrators  should  fix  the  yolue  as  it  stood  immediately  before 
tad  the  yalue  immediately  after  the  fire  ;  and  the  company  was  to  pay  the  difference 
between  such  two  sums.  The  premises  insured  having  been  destroyed  by  fire,  an 
action  was  commenced  in  which  the  issue  raised  was  whether  certain  property  came 
within  the  term  "stock-in-trade"  used  in  the  policy,  and  therefore  whether  such 
property  was,  in  fact,  insured  or  not.  The  defendant  applied  for  an  order  staying  all 
proceedings  in  the  action  pending  an  arbitration. 

Held,  that  the  question  raised  in  the  action  did  not  come  within  the  provisions  of 
the  arbitration  clause,  and  did  not  constitute  "a  difference"  between  the  parties 
eont«mplated  by  the  clause. 

Application  to  stay  proceedings  in  an  action  pending  an 
arbitration. 

Thb  was  an  application  for  an  order  staying  proceedings  in  an 
action  brought  by  the  plaintiff  against  the  defendant  under  a  policy 
of  insurance.  The  policy  contained  a  clause  in  the  following 
form  :  **  XII.  Arbitration — That  if  any  difference  shall  arise  between 
this  company  and  the  assured  with  respect  to  any  claim  or  loss 
or  damage  by  fire,  and  no  fraud  be  suspected,  such  difference  shall 
be  submitted  to  the  determination  of  arbitrators,  mutually  chosen, 
whose  award  in  writing,  or  that  of  an  umpire  previously  appointed 
by  them,  shall  be  conclusive  and  binding  on  both  parties.  The 
arbitrators  or  valuators  shall  fix  the  value  as  it  stood  immediately 
before  and  the  value  immediately  after  the  fire  ;...."  The 
issue  raised  in  the  action  was  whether  certain  property  came 
within  the  meaning  of  the  term  "  stock-in-trade  " — that  is,  whether 
the  property  was  or  was  not  covered  by  the  policy. 

Hood  in  support  of  the  application. 

Mitchell  to  oppose — This  matter  is  not  within  the  clause 
relating  to  arbitration  contained  in  the  policy.     The  real  question 


Nov.  20. 
A"  Beckett,  J, 
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is  whether  certain  articles  come  within  the  meaning  of  the  term 
'*  stock-in-trade  "  or  not.  The  clause  merely  relates  to  a  di£ference 
as  to  the  amount  of  the  loss  upon  the  admittedly  insured  property. 

a'Bbgkett,  J.  This  was  an  application  to  show  cause  why  the 
matter  should  not  be  sent  to  arbitration,  and  to  stay  an  action 
pending  such  arbitration.  The  action  is  one  brought  on  a  policy 
of  insurance,  and  in  answer  to  the  summons  it  is  suggested  that 
the  clause  in  the  policy  referring  to  arbitration  does  not  cover  such 
"  a  difference  "  as  the  present.  It  appears  by  affidavit  that  the 
question  at  issue  is  not  as  to  an  accident  or  damage  done  to  any 
property. 

It  is  a  question  whether  certain  property  has  or  has  not  been 
insured,  and  whether  it  falls  within  the  term  ''  stock-in-trade  *' 
used  in  the  policy.  [His  H6nor  read  clause  xii.  of  the  conditions.] 
So  that  this  clause  primarily  contemplates  a  case  in  which  the 
only  difference  arising  is  a  difference  as  to  valuation;  but  supposing 
that  it  might  extend  to  cases  other  than  a  mere  question  of  value, 
it  does  not  extend  to  cases  where  the  question  in  issue  is,  ''  has 
there  been  an  insurance  on  property  or  not  ?  "  I  think  that  the 
company  would  object  to  be  made  liable  for  property  which  they 
had  not  insured,  in  a  reference  to  arbitration,  and  the  other  party 
might'  also  object.  The  question  whether  the  property  has  or  has 
not  been  insured  is  not  contemplated  by  this  clause.  The  summons 
will  be  dismissed. 

Summons  dismissed  with  cosU. 


Solicitors  for  the  plaintiff:  Morgan  d  OiU. 
Solicitors  for  defendant :  OiUott^  Croker  <£  Snowden, 


W.  H.  M. 
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OHIRNSIDE  V.  KEATING.  F.O. 

Action  to  recover  monejif  paid  under  mittake  of  fact.  1889 

The  plaintiff,  by  an  agreement  dated  the  21gt  Anguat  1888,  agreed  to  bny  from  -ZVot^JlS^  21. 
the  defendant^  for  the  sum  of  290/.,  her  leasehold  interest  in  certain  land.  In 
September  1888,  the  plaintiff  discoyered  that  the  land  was  in  reality  his  own. 
It  appeared  that  in  1872  the  Crown  had  aUenated  the  land  in  fee  to  the  plaintiff's 
Ikther,  but  that  snheeqnently,  throogh  a  mistake  in  the  Lands  Department,  it  had 
been  thrown  open  to  selection,  and  that  the  defendant  had  obtained  a  lease  of  the 
land  in  1886.  Immediately  prior  to  the  sale  in  Angnst  1888,  the  defendant  had  pnt 
a  crop  in  the  land.  The  plaintiff,  upon  discovering  the  mistake,  did  not  take  any 
steps  to  interfere  with  the  defendant's  possession  nntil  harrest  time,  when  he  sent  a 
man  down  to  gather  in  the  crop.  The  plaintiff  subsequently  brought  an  action  to 
leeorer  the  sum  of  290/.,  which  he  alleged  had  been  paid  under  a  mistake  of  &ct ; 
the  defendant  counterclaimed  for  the  value  of  the  crop  and  the  value  of  labour 
expended  in  sowing  the  same.  The  judge  at  the  trial  found  that  the  money  bad  been 
paid  under  an  honest  mistake  of  fiMst. 

Meld,  per  Williahb  and  ▲'Bbokbtt,  JJ.  (HiaiHBOTHAK,  C. J.,  diuentiente),  that 
the  plaintiff  was  entitled  to  recover  the  sum  of  290/.,  and  that  the  defendant  could 
not  recover  the  value  of  the  crop  or  the  money  expended  upon  the  land  while  she  waa 
m  possession. 

Abgumekt  on  points  reserred  at  the  trial. 

This  was  an  argument  on  points  reserved  at  the  trial  by 
Williamsy  J.  The  plaintiff  sued  the  defendant  for  290!.,  being  the 
price  of  a  piece  of  land  which  the  plaintiff  had  agreed  to  bny  from 
the  defendant.  After  the  agreement  was  signed,  and  after  the 
money  had  been  handed  to  the  defendant's  agent,  it  was  discovered 
that  the  land  which  the  plaintiff  was  buying  was  in  £EU3t  land 
belonging  to  himself,  and  to  which  the  defendant  had  no  title. 
The  Grown  had  issued  a  lease  to  the  defendant  of  this  land,  but 
previously  to  the  execution  of  the  lease  the  Crown  had  alienated 
the  land  by  grant  to  the  plaintiff's  predecessor  in  title.  The 
defence  denied  the  existence  of  any  mistaken  belief  in  the  parties 
as  to  the  possession  of  the  land,  and  denied  that  the  Grown  had 
alienated  the  land  by  grant  as  alleged,  and  asserted  that  the 
plaintiff  was  estopped  by  his  acts  from  setting  up  his  forgetfulness 
and  mistaken  belief  as  to  his  title  to  the  land.  The  defendant  also 
alleged  that  part  of  the  consideration  for  the  290Z.  was  the  value  of 
.certain  crops  which  the  defendant  had  planted  on  the  land,  and 
which  were  then  growing  at  the  time  of  the  agreement.  The 
learned  judge  at  the  trial  found  the  following  facts : — **  (1)  I  find 
that  the  money,  2901.,  was  paid  under  a  mistake  of  fact  in  believing 

V.L.E.,  VoL  XV.  2Y 
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P*<^*  that  defendant  had  a  leasehold  title  to  the  land,  when  m  fs/d  it  was 

1889  his,  the  plaintiff's,  freehold.    (2)  I  think,  looking  at  the  agreement 

CnnarBiDB      ^loi^^,  what  he  paid  the  290L  for  was  to  get  Miss  Keating's  leaae- 

V-  hold  title  to  himself,  so  as  to  enable  him  to  get  the  freehold  of  that 

which  was  afterwards  discovered  to  be  his  own  freehold  at  the  time. 

(8)  If  it  be  permissible  to  go  outside  the  agreement,  I  find  part  of 

the  consideration  for  the  2902.  was  the  crop  on  the  land.    I  reserre 

for  the  opinion  of  the  Fall  Court  whether  it  is  permissible  to  go 

outside  agreement  in  order  to  ascertain  what  the  290Z.  was  paid 

for.     (4)  K  it  be  permissible  then,  having  regard  to  my  findings, 

how  should  the  judgment  be  entered,  for  whom,  and  in  what 

form?" 

The  agreement  was  in  the  following  words: — "Memorandmn 
of  agreement  made  this  21st  day  of  August  1888,  between  Haiy 
Keating  of  Streatham  ...  of  the  one  part,  and  Bobert  Chimside 
of  the  other  part,  whereby  the  said  Mary  Keating  agrees  to  transfer, 
and  the  said  B.  Chimside  agrees  to  take,  all  that  the  leasehold 
interest  of  the  said  M.  Keating,  under  a  lease  from  the  Crown,  of 
forty  acres  of  land,  being  allotment  8b.,  sec.  86,  parish  of  Baangal, 
for  the  sum  of  290Z.,  the  said  M.  Keating  undertaking  to  refund  to 
the  said  B.  Chimside  any  amount  exceeding  the  sum  of  12.  per  acre, 
and  not  exceeding  2Z.  per  acre,  which  may  be  paid  as  the  price  of 
the  fee  simple  thereof  from  the  Crown    .     .     .     ." 

Evidence  was  tendered  at  the  trial  to  show  that  the  crop  then 
growing  upon  the  land  formed  part  of  the  consideration  for  which 
the  sum  of  2902.  was  given.  It  was  also  proved  that  after  the 
mistake  was  discovered,  the  plaintiff  allowed  the  defendant  to 
remain  in  possession  for  two  months,  until  the  crop  was  ripe, 
when  he  sent  men  to  cut  it  down  and  harvest  it. 

Isaacs  {Madden  with  him)  for  the  plaintiff — The  agreement  was 
founded  upon  a  mistake,  and  was  without  consideration,  and  there- 
fore the  plaintiff  is  entitled  to  the  money  which  has  been  paid  by 
the  stakeholder  into  court :  Cochrane  v.  Willis  (a).  (Counsel  was 
stopped  by  the  Court.) 

Counsel  said  that  the  cases  upon  which  he  had  intended  to  rely 
were  Barber  v.  Brown  (b)  and  Cooper  v.  Phibbs  (c). 

(a)  L.R.  1  Cb.  58.         (b)  1  C.B.  (N.S.)  121.  (c)  L.B.  2  £.  &  L  App.  140. 
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Higgins  for  the  defendant — The  party  who  seeks  equity  must  f.o. 

do  equity,  and  the  defendant  is  entitled  to  the  value  of  the  crop  x889 

and  the  expense  and  labour  of  putting  the  crop  in.     The  defendant      ^ 

put  the  crop  in  under  a  mistake,  and  if  the  plaintiff  is  to  be  allowed  '•- 

KsATnfe-* 
to  recover  the  money  he  paid  under  the  mistake,  the  defendant 

should  be  reinstated  in  the  position  she  was  in  before  the  agree- 
ment. After  the  mistake  was  discovered  the  defendant  was  allowed 
to  remain  in  possession,  and  she  became  a  tenant  at  will,  and  was 
entitled  to  the  value  of  the  crop.  Very  slight  evidence  is  required 
to  prove  a  tenancy  at  will :  Woodfall  (11th  ed.),  pp.  208,  209, 211, 
212,  708.  Being  a  tenant  at  will  she  is  entitled  to  emblements. 
The  evidence  as  to  the  crop  forming  part  of  the  consideration  was 
admissible.  There  are  many  cases  which  decide  that  a  defendant 
is  entitled  to  show  that  a  writing  does  not  exactly  express  the 
intention  of  the  parties,  although  the  plaintiff  would  not  be  allowed 
to  do  so.  Counsel  cited,  on  this  point,  Story  Equity  Jurisprudence^ 
Vol.  I.,  p.  167  :  WooUam  v.  Heam  (d).  The  plaintiff  also  was 
guilty  of  laches  in  standing  by  and  allowing  the  defendant  to  spend 
money  on  the  land.  Money  paid  by  mistake  cannot  be  recovered 
where  there  has  been  a  want  of  inquiry.  Where  the  real  owner  of 
land  stands  and  watches  a  stranger  building  upon  the  land,  equity 
will  not  allow  him  to  deprive  such  person  of  the  benefits  of  the 
building:  Ramsden  v.  Dyson  (e) ;  Munro  v.  Sutherland  (/).  The 
Court  has  power,  when  equitable  relief  is  sought,  to  grant  relief 
subject  to  some  consideration  to  be  shown  or  granted  to  the  other 
side.  The  plaintiff  practically  asks  for  a  rescission  of  the  contract, 
and  the  Court  should  impose  terms  when  such  rescission  is  made 
by  compelling  the  plaintiff  to  give  the  defendant  the  value  of  the 
crops. 

Isaacs,  in  reply,  cited  Jones  v.  Chapman  (g) ;  Byrkmyr  v. 
Darnell  (h)  ;  Vyvyan  v.  Vyvyan  (i) ;  Crampton  v.  Varna  Railway 
Co.  (k)  ;  Wilson  v.  Stewart  {I) ;  Cooper  v.  Dangerfield  (m). 

(d)  2  Wh.  k  Tad.  517.  (t)   80  Beav.  66. 

(d)  L.K.  1  H.  of  L.  129.  (h)   L.R.  7  Ch.  662. 

(/)  5  A.J.R.  76  (0    11  A.L.T.  80. 

is)  2  Ex.  808.  (m)  10  V.L.R.  (L.)  96. 


(&)  1  8m.  L^C.  (9th  ed.)  849. 
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r.o.  HiaiHBOTHAM,  G.J.    I  have  the  misfortnne  to  differ  from  my 

1888  learned  brothers  in  the  opmion  I  have  formed  of  this  case,  and  it 

is  my  duty,  therefore,  to  state  the  grounds  of  my  judgment.    The 

9.  plaintiff  sues  the  defendant  in  this  action  to  recover  the  sum  of 

KiATwe.  ggpj  p^^  ^  ^j^^  defendant  by  the  plaintiff  on  21st  August  1888  as 
the  purchase-money  of  the  defendant's  leasehold  interest  in  forty 
acres  of  improved  land  with  a  crop  of  wheat  and  oats  growing 
thereon.  The  learned  judge  has  found  as  a  ftict,  and  it  cannot  be 
doubted,  that  the  plaintiff  made  this  payment  under  a  mistake  of 
fact,  and  in  ignorance  that  the  land  he  was  buying  was  his  own  and 
was  not  the  defendant's.  The  land  had  been  alienated  by  the 
Crown  in  fee  in  February  1872,  and  the  plaintiff,  deriving  title 
through  his  father,  became  the  registered  proprietor  in  fee  simple 
under  the  Tramfer  of  Land  Statute  on  80th  May  1885.  The 
plaintiff  forgot  this  fact  when  he  paid  the  money,  and  his  ownership 
of  the  land  was  not  discovered  until  a  month  after  he  bought  it  by 
the  clerk  of  his  solicitors.  This  forgetfulness  by  the  plaintiff  of  his 
right,  lasting  during  eighteen  months  that  he  resided  on  the  spot 
previously  to  the  agreement,  has  not  been  explained  by  him.  The 
judge  has  not  found  that  the  plaintiff's  forgetfulness  was  the  result 
of  negligence,  and  I  think  that  we  are  not  at  liberty  to  attribute  the 
plaintiff's  inactivity  to  that  cause.  But  it  was  attended  with 
serious  consequences  to  the  defendant.  The  Lands  Department 
also  made  a  mistake,  and  left  open  this  land  for  selection  under  the 
Land  Act.  The  defendant  selected  it,  and,  after  the  plaintiff 
became  the  registered  proprietor,  obtained  a  lease  of  the  land  on 
1st  January  1886.  It  is  admitted  by  the  plaintiff,  and  there  is  no 
possible  room  for  doubt,  that  the  defendant  believed  the  lease  to  be 
a  valid  and  effectual  lease,  and  that  she  proceeded  to  fence  and 
cultivate  the  land  in  the  bond  fide  belief  that  she  had  a  good  title. 
The  plaintiff  looked  on  for  eighteen  months  in  ignorance,  which  we 
must  assume  to  be  real  ignorance,  that  the  land  which  the 
defendant  was  improving  and  cultivating  belonged  to  him,  and  not 
to  the  defendant.  After  the  discovery  was  made  in  September 
1888  the  plaintiff  left  the  defendant  in  possession  until  harvest 
time.  He  then  took  possession  of  the  land  and  reaped  the  crop, 
telling  the  defendant,  through  his  manager,  that  he  would  not  pay 
for  it.     He  kept  the  proceeds,  and  he  then  brought  this  action  to 
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reoover  the  whole  of  the  money  he  had  paid  under  a  mistake  for  ^-o. 

the  defendant's  interest  in  the  land.  1889 

We  have  to  determine  what  legal  and  equitable  rights  the      chimihidb 
plaintiff  has  under  these  circumstances  to  recover  all  or  some  of  v. 

the  purchase-money.     The  plaintiff  cannot  be  in  a  better  position  

in  this  action  than  he  would  have  been  if  he  had  made  no  mistake,  '^^*^^*^^'^"^' 

and  were  now  proceeding  to  recover  his  property  in  a  Court  of  Law 

or  of  Equity.     Having  paid  this  money  by  mistake,  he  should  not 

be  allowed  to  gain  profit  by  his  mistake  that  he  would  not  have 

been  entitled  to  if  he  had  made  no  mistake.    What  then  would  be 

the  rights  of  the  plaintiff  if  there  had  been  no  agreement  for  sale, 

and  if  the  plaintiff  had  not  discovered  that  the  land  was  his  until 

after  the  defendant  had  reaped  the  crop  ?    If  a  stranger  build  on  or 

otherwise  improve  the  land  of  another,  supposing  it  to  be  his  own, 

and  the  true  owner  knowing  it  to  be  his  does  not  interfere,  but 

leaves  the  stranger  to  go  on,  equity  considers  it  to  be  dishonest 

and  fraudulent  in  the  owner  to  remain  passive,  and  afterwards  to 

interfere  and  claim  the  profit.    If,  on  the  other  hand,  a  stranger 

builds  on  or  otherwise  improves  the  land  of  another  knowing  that 

the  land  is  not  his  own,  there   is  no  principle  of  equity  which 

prevents  the  owner  from  insisting  on  having  baofc  his  land  with  all 

the  additional  value  which  the  occupier  has  imprudently  added  to 

it :   Per  Lord  Wensleydale  in  Ramsden  v.  Dyson  (n).     But  there 

is  a  third  class  of  cases,  within  which  the  present  case  falls,  in 

which  both  parties  are  free  from  intentional  wrong,  each  acting 

under  a  mistaken  impression  produced  by  different  causes.     In 

such  a  case,  the  stranger  who  occupies  and  improves  the  land  of 

another  is  in  law  a  trespasser,  because  the  land  is  not  his,  but  he 

acts  under  a  hand  fide  and  reasonable  belief  that  the  land  is  his. 

The  owner  also,  although  he  remains  passive,  is  not  open  to  the 

charge  of  fraud  or  dishonesty,  because  he  has  forgotten  and  is 

ignorant  of  his  rights.     The  rule  that  has  been  followed  in  Courts 

both  of  law  and  of  equity  in  such  a  case,  has  been  to  allow  the 

owner  to  recover  his  property  with  all  the  improvements  which 

have  been  added  to  it  by  the  stranger,  and  to  make  to  the  latter, 

although  a  trespasser,  all  just  allowances  for  the  expense  and 

trouble  he  has  been  put  to  in  improving  the  owuer''s  land.     In 

{%)  L.B.  1  E.  &  I.  App.,  at  p.  168. 

i 


Digitized  by 


Google      — 


702  SUPREME  COURT:  VICTORIA.  [V.L.R. 

F.G.  Wood  V.  Morewood  (o),  an  action  for  injury  to  the  reversion  of  the 

1889  plaintiffs  in  making  holes  and  excavations,  and  getting  coals,  with 

Chiwibidb      *  count  in  trover  for  coals,  Parke,  B.,  directed  the  jury  that  if  there 

«•  had  been  fraud  or  negligence  in  the  defendants  they  might  give  the 

plaintiff  the  value  of  the  coal  at  the  pit's  mouth ;    but  if  the 

tgin^tkam^.J.  defendants  had  acted  fairly  and  honestly  they  should  award  the 
value  of  the  coal  in  the  mine — that  is,  deducting  the  expense  of 
getting  and  raising  the  coal.  This  direction  was  approved  in 
HiUon  V.  Woods  (p).  See  also  The  Llynvi  Co.  v.  Brogden  (g), 
and  Munro  v.  Sutherland  (r).  In  the  last-mentioned  case  the  autho- 
rities are  collected,  and  the  principle  of  the  rule  which  is  equally 
applicable  to  real  and  to  personal  property  is  stated  to  be  that  one 
man  should  not  be  enriched  by  the  labour  of  another  if  that  labour 
has  been  expended  under  a  bond  fide  belief  of  the  existence  of  a 
title  to  the  thing  produced. 

Two  questions  have  been  reserved  for  the  determination  of  this 
Court — first,  whether  it  is  permissible  to  go  outside  the  agreement 
in  order  to  ascertain  what  the  2901.  was  paid  for,  and  second,  if  it 
be  permissible,  then  having  regard  to  the  findings,  how  should  the 
judgment  be  entered,  for  whom,  and  in  what  form  ?  The  evidence 
objected  to  was  ai^  agreement  in  writing  between  the  father  of  the 
defendant  and  the  plaintiff,  dated  the  same  day,  21st  August  1888, 
as  the  agreement  between  the  plaintiff  and  the  defendant.  This 
was  offered  for  the  purpose  of  proving  that  a  certain  part  of  the 
2901.  was  paid  for  the  crop.  It  appears  not  to  have  been  received 
in  evidence,  and  it  would  be,  I  think,  properly  rejected.  Apart 
from  this  evidence,  the  defendant  called  witnesses  to  speak  to  the 
value  of  the  crop,  and  the  plaintiff's  overseer  was  called  for  the 
same  purpose.  The  evidence  of  all  these  witnesses  was  received 
without  objection,  and  I  think  it  was  properly  received.  It  was 
one  of  the  material  facts  in  this  inquiry  what  would  be  a  just 
allowance  to  the  defendant  in  respect  of  the  growing  crop,  and 
what  deduction  should  consequently  be  made  on  this  account  from 
the  whole  sum  claimed  by  the  plaintiff.  This  evidence  did  not  go 
to  add  to,  detract  from,  or  invalidate  the  agreement  in  writing,  but 
to  establish  a  material  fact  which  would  enable  the  Court  to 

(o)  d  Q.B.  440  (note).  (q)   L.R.  11  Eq.  188. 

(p)  L.R.4Eq.  482.  (r)    5  A. J.R.,  p.  75. 
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ascertain  the  respective  proportionate  values  of  the  parts  of  which  f.o. 

the  Buhject-matter  of  the  instrument  was  composed.    In  answer  to  issD 

the  second  question,  I  say  that,  in   my  opinion,  the  judgment      chxmiside 

should  be  entered  for  the  plaintiff  for  such  part  of  the  2901.  as  «• 

Kbating. 
shall  remain  after  all  just  allowances  have  been  deducted  there-  

from  for  all  permanent  improvements  made  by  the  defendant  while  ^y**^<^^*<^^  -  - 

she  was  in  occupation,  by  fencing,  cultivating,  and  manuring  the 

land,  and  for  the  value  of  the  standing  crop  at  the  time  the 

plaintifF  took  possession  of  the  land.    In  the  latter  allowance  there 

should  not  be  included  the  cost  of  reaping  and  gathering  in  the 

crop,  as  this  was  borne  by  the  plaintiff,  and  not  by  the  defendant. 

If   the  evidence  already  given  should  not  enable  the  Court  to 

arrive  at  a  satisfactory  estimate  of  all  just  allowances,  and  the 

parties  cannot  agree  upon  the  amount,   an  account  or  inquiry 

should  be  ordered  to  ascertain  what  would  be  the  total  amount 

of  all  just  allowances.     This  would  necessarily  be  less  than  the 

whole  sum  of  2902.,  which  included   the  defendant's  leasehold 

interest  in  the  land  unimproved  and  uncropped.     The  plaintiff, 

therefore,  would  be  entitled  to  judgment  for  some  amount  which 

still  remains  to  be  assessed. 

WnjiiAMS,  J.  I  think  that  judgment  should  be  entered  for  the 
plaintiff  for  the  full  amount.  I  cannot  see  my  way  to  enter  judg- 
ment for  the  defendant,  or  to  allow  her  the  expenditure  referred  to 
by  the  Chief  Justice.  The  money  was  undoubtedly  paid  by  the 
plaintiff  to  the  defendant  under  a  mistake  of  fact,  to  buy  land  which 
belonged  to  himself.  There  is  no  doubt  that'  if  that  mistake  of  the 
plaintiff  had  altered  the  position  of  the  defendant,  he  would  not  be 
allowed  to  recover  the  money  without  putting  the  other  party  in 
statu  quo  ante.  There  is  no  doubt  as  to  the  principle  that  if  the 
mistake  in  any  way  influenced  the  defendant  to  expend  money  upon 
the  land,  the  plaintiff  would  not  be  entitled  to  recover  this  money 
back  without  a  just  reduction  by  the  amount  of  the  money  which  the 
defendant  so  expended  owing  to  his  mistake.  Looking  at  this  case, 
and  desiring  to  look  at  it  favourably  to  the  defendant,  I  cannot  see  any 
evidence  whatever  that  the  plaintiff's  mistake  has  altered  the  position 
of  the  defendant,  or  has  in  any  way  contributed  to  the  expenditure 
laid  out  by  the  defendant  on  this  land.    Her  expenditure  in  putting 
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in  this  crop  and  manoring  the  land  was  all  incurred  before  the  plain- 
tiff paid  this  money,  and  before  he  bought  the  land  which  in  reality 
belonged  to  himself.  I  think  that  it  is  a  necessary  conclusion  of 
fact  that  her  expenditure  upon  this  land  was  caused  by  the  Lands 
Department.  They  put  up  this  land  as  Grown  land,  and  put  it  up 
for  sale  by  auction,  or  laid  it  open  for  selection,  and  in  due  time,  the 
defendant  having  taken  the  land  up,  got  her  lease.  The  Department 
made  a  mistake  in  assuming  this  to  be  unalienated  Grown  land ; 
under  that  mistake  they  threw  the  land  open  for  selection,  and 
under  that  mistake  the  defendant  selected  the  land  and  expended 
money  thereon.  All  that  expense  is  directly  owing  to  the  mistake 
of  the  Department,  and  everything  was  done  before  the  plaintiff 
committed  the  mistake  of  purchasing  his  own  land;  he  did  not 
in  any  way,  by  his  conduct  or  otherwise,  alter  the  position  of  the 
defendant  qua  this  land.  That  is  the  main  ground  upon  which  I 
dissent  from  the  judgment  of  the  Ghief  Justice.  As  to  the  general 
principle  of  recovering  back  money  paid  under  mistake  of  fact, 
if  the  position  of  the  defendant  had  been  altered  by  the  plaintiff's 
mistake,  then  before  he  could  recover  back  the  money  he  would 
have  to  put  her  in  staiu  quo.  If  he  contributed  to  the  expense  he 
could  not  recover  the  money  back  without  first  deducting  all  the 
money  so  expended.  I  can  see  no  evidence  to  justify  me  in 
applying  these  principles  to  the  present  case.  Apart  from  that, 
I  do  not  think  that  this  action  can  be  placed  upon  the  same  footing, 
or  regarded  from  the  same  point  of  view,  as  if  the  plaintiff  were 
bringing  an  action  to  recover  possession  of  land,  or  bringing  an 
action  for  trespass  and  for  mesne  profits.  This  is  not  an  action  of 
that  character,  nor  are  the  same  principles  to  be  applied  to  this 
action  as  might  be  applicable  to  actions  for  ejectment  or  mesne 
profits.  In  such  last-mentioned  actions  it  might  well  be  that, 
according  to  the  principles  laid  down  in  Munro  v.  Sutherland  («), 
the  plaintiff  would  not  be  entitled  to  recover  the  land  withoat 
making  an  allowance  for  improvements  effected  by  the  defendant^ 
or  if  the  action  were  for  trespass,  without  deducting  from  the 
damages  some  sum  in  respect  of  the  same  matter.  But  that  is  not 
this  case.  I  do  not  think  that  the  plaintiff  qua  this  action  is  in  the 
same  position  as  if  he  were  bringing  an  action  to  recover  possession 

(*)  6  A.J.R..  p.  75. 
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of  land*  As  regards  this  action  the  defendant  has  had  the  use  of 
this  land  for  some  two  years,  and  therefore,  so  far  as  the  merits  are 
ooncemed,  the  position  of  the  plaintiff  is  not  better  than  that  of 
the  defendant.  With  reference  to  the  first  question,  I  think  that  it 
is  not  permissible  to  go  outside  agreement  B.,  for  the  reason  that 
that  agreement  clearly  shows  that  the  2901.  was  paid  in  order  to 
get  the  defendant's  leasehold  title ;  there  is  no  ambiguity  about  it, 
and  evidence  cannot  be  admitted  to  vary  it.  The  second  question 
it  is  unnecessary  to  answer  on  account  of  my  finding  on  the  first 
question.  I  think  that  judgment  should  be  entered  for  the  plaintiff 
for  the  full  amount. 


P.O. 
1889 

CEUUfSIDB 

r. 
KXATIKG. 


a'Beoeett,  J.  I  concur  generally  with  the  judgment  of 
Williams,  J.  I  think  that  the  claim  for  labour  expended  on  this 
land  cannot  be  considered  as  a  claim  enforceable  in  a  Court  of  Law, 
because  that  expenditure  was  not  induced  by  any  act  or  default  of 
the  plaintiff  in  this  action.  I  think  that  it  would  be  a  dangerous 
extension  of  the  principle  which  applies  to  cases  in  which  a  person 
is  encouraging  another  to  work  and  spend  money  upon  his  land  if 
it  were  also  made  to  apply  to  cases  in  which  the  expenditure  is 
clearly  the  consequence  not  of  any  default  or  misconduct  of  the 
owner  of  the  land,  but  owing  to  the  direct  action  of  some  third 
person.  In  this  case  it  was  the  Grown  who  assumed  to  confer  a 
right  in  the  land  on  a  person  who  made  the  expenditure.  That 
being  so,  so  far  as  it  is  necessary  to  express  an  opinion  on  the 
subject,  I  should  be  disposed  to  say  that  had  this  been  an  action  by 
Chimside  against  this  defendant  to  get  this  land  from  her,  he 
would  say:  ''  This  is  my  land  at  lawj  I  want  it,"  and  I  think  that 
on  the  fiicts  of  this  case  she  could  not  have  said  successfully: 
"  You  shall  not  have  it  unless  you  pay  me  the  money  which  I  have 
laid  out  on  this  land,  and  which  may  result  in  an  advantage  to  you." 
I  think  that  the  fact  that  she  had,  without  any  default  on  the  part 
of  the  plaintiff,  under  a  misapprehension  expended  money  upon  the 
land,  would  not  give  her  any  claim  to  go  to  a  Court  of  Law  to  assert 
a  right  to  compensation,  and  if  she  could  not  assert  that  right  as  a 
plaintiff,  neither  could  she  as  a  defendant  say  that  the  Court  should 
stay  its  hand  and  make  compensation  to  her  before  the  plaintiff's 
legal  right  should  be  given  effect  to.    I  think  it  is  a  class  of  claim 


Digitized  by 


Google 


706 


SUPRBKB  COURT:  VICTOBIA. 


[V.L.B. 


F.O. 

1889 

OHIBiraiDI 

V. 
KlATIKG. 

A'BeeiM,  J. 


which  it  would  he  exceedingly  dangerons  to  recognise,  and  which  a 

Court  has  never  yet  recognised.     I  think  that  it  would  impose 

upon  owners  a  duty  which  does  not  lie  upon  them — namely,  a 

duty  of  being  vigilant,  and  knowing  what  is  their  property,  and 

watching  over  their  property  in  order  to  take  care  that  no  person 

should  inadvertently  improve  their  land.     I  think  that  no  such 

duty  exists. 

Questions  reserved  answered  in  favour 

of  the  plaintiff. 

Solicitors  for  plaintiff:  Taylor,  Buckland  d  Oates, 
Solicitors  for  defendant :  Morgan  <t  Oili. 

W.  H.  M. 


1889  [IN  CHAMBERS.] 

^^'^'  GREIG  &  MURRAY  A  CO.  v.  HUTCHINSON. 

A*BBck€U,  J.     PraeHc€—"  BtUes  of  the  Supreme  Court  1884,"  Order  XXXIL,  r.  ^^Application 
for  judgment  upon  adnUeeione  in  plecidinge — Q;iteeHon  of  law. 

In  an  application  ander  Order  XXXII.,  r.  6,  for  judgment  upon  admiadons 
oontuned  in  pleadings,  the  judge  wUl  not  make  an  order  where  any  difficult  question 
of  law  IB  raised. 

Applioation  for  judgment  upon  admissions  contained  in  the 
pleadings. 

This  was  an  application  under  Order  XXXII.,  r.  6,  for  judg- 
ment upon  the  admissions  contained  in  the  pleadings.  The 
plaintiffs  sued  as  indorsers  of  certain  promissory  notes.  The 
defendant  put  in  the  following  defence :  ''  The  said  promissory 
notes  were  made  by  the  defendant,  jointly  with  H.  Pett,  whose 
name  appears  in  the  endorsement  of  the  writ  of  summons  herein 
as  one  of  the  joint  makers  of  the  promissory  notes,  and  not 
severally,  and  the  plaintiffs  afterwards  on  the  2nd  August  1889,  in 
an  action  brought  by  them  against  the  said  H.  Pett  in  this  Court 
upon  the  same  promissory  notes,  recorded  the  judgment  against 
the  said  H.  Pett  for  840L  Is.  lleZ.,  with  5{.  16s.  4(2.  costs,  and 
II.  Is.  for  interest,  and  the  said  judgment  still  remains  in  force." 
The  plaintiffs  replied  that :  (1)  Save  that  they  deny  that  the  said 
judgment  mentioned  in  the  defence  is  still  in  force,  they  admit  the 
allegations  of  fact  in  the  defence.     (2)  The  said  judgment  was  by 
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the  order  of  Hodges,  J.,  dated  the  5th  September  1889,  set  aside.  1889 

The  defendant  in  his  rejoinder  joined  issae  on  paragraph  1  of  the  qbiig  &  Mvbrat 

reply,  and  as  to  paragraph  2  admitted  the  facts  therein  set  forth,  ^  ^' 

and  objected  ''that  the  said  judgment  having  once  merged,  and  Utttortsbov, 

destroyed  the  plaintiffs'  cause  of  action  upon  the  said  notes  sued  A'BeekeH,  J, 
on  herein,  the  setting  aside  of  the  said  judgment  could  not  revive 
BQch  cause  of  action." 

Mitchell  in  support  of  the  application. 

Counsel  cited  cases  relating  to  the  question  of  law  in  dispute. 

Isaacs  to  oppose — This  application  is  made  under  an  order 
strictly  analogous  to  Order  XIY.,  and  under  that  order  power  is 
given  to  the  judge  to  dispose  of  cases  where  there  is  no  plausible 
defence.  The  Court  will  not  deal  summarily  in  a  case  where  the 
question  of  law  raised  is  admittedly  a  difficult  one.  The  Court  will 
(mly  grant  relief  where  it  is  shown  clearly  that  the  plaintiff  is  . 
entitled  to  the  order :  OUbert  v.  Smith  (a) ;  Chilton  v.  London 
Corporation  (b)  ;  MeUor  v.  Sidebottom  (c). 

Mitchell  in  reply — Under  ordinary  circumstances  the  application 
should  be  made  upon  a  very  clear  case,  but  the  rule  is  meant  to  be 
for  the  benefit  of  suitors  and  to  prevent  expense. 

[a'Beckbtt,  J.  I  have  a  very  strong  opinion  that  it  was  never 
intended  that  a  question  of  this  kind  should  be  decided  upon  an 
application  like  the  present.] 

The  Court  dealt  with  the  question  summarily  in  Cook  v. 
Heynes  (d). 

a'Beckbtt,  J.  I  do  not  think  that  this  is  a  class  of  case 
contemplated  by  the  rule.  When  a  difficult  point  of  law  is  involved 
it  should  not  be  dealt  with  in  a  summary  way  like  this.  I  should 
have  thought  that  it  should  have  been  adjourned  into  Court  in  the 
ordinary  course. 

Solicitor  for  the  plaintiffs  :   Wyburn. 

Solicitors  for  the  defendant :  Crisp,  Lewis  dh  Hedderw\ck, 


w.  H.  M. 


(a)  2  Ch.  I>.  686.  (c)  5  Ch.  D.  342. 

(*)  7  Ch.  D.  735.  {d)  W.N.,  1884,  p.  75. 
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F.O.  BBaiNA  •.  OOBDON. 

1S89  Criminal  lam — Laroenj^ — Obtaimnff  ffood»  5y  f^g^A  ord^r. 

Ifoo  20 
'__  *  The  priioner  wu  ehuged  with,  and  oonvicted  of,  felonioiuly  receiving  goods, 

knowing  them  to  be  stolen,  nnder  the  following  circnmstances : — ^A  companion  of 

the  prisoner,  by  means  of  a  forged  order  purporting  to  be  an  order  of  a  customer 

of  a  tradesman,  obtained  goods  from  such  tradesman  and  handed  them  to  the 

prisoner. 

Mtldf  that  the  manner  nnder  which  the  goods  were  obtained  amonnted  to 

larceny,  and  that  the  prisoner  was  rightly  oonvicted  of  feloniously  receiving  stolen 

goods. 

Cask  reserved  for  the  opinion  of  the  judges  of  the  Supreme 
Court. 

The  following  case  was  stated  by  Judge  Worthington,  Chair- 
man of  the  Court  of  Oeneral  Sessions  at  Melbourne.  **  Thomas 
Honeychurch  Oordon  was  tried  before  me  at  the  Oeneral  Sessions 
held  at  Melbourne,  commencing  on  the  first  day  of  November 
instant,  on  a  presentment  for — (1)  larceny,  and  (2)  feloniously 
receiving. 

''It  was  proved,  in  evidence,  that  certain  goods  had  been 
obtained  by  a  companion  of  the  prisoner  from  a  firm  of  tradesmen 
by  means  of  a  forged  order  purporting  to  be  from  a  customer 
of  the  firm.  On  this  order  the  goods  were  delivered  by  the 
tradesmen  to  the  companion  of  the  prisoner.  It  was  also  proved 
that  the  prisoner  offered  some  of  the  goods  so  obtained  for  sale, 
and  that  he  had  others  in  his  possession.  I  thought  that  the 
prosecution  should  on  these  fisusts  have  been  for  false  pretences, 
and  not  for  larceny,  and  pointed  this  out  to  the  learned  Crown 
Prosecutor,  who  stated  that  the  companion  of  the  prisoner  had 
already  been  convicted  of  larceny  in  respect  of  the  same  ofience, 
and  earnestly  argued  that  the  case  was  one  of  larceny  by  trick, 
and  that  cases  exactly  parallel  had  often  been  so  held  at 
Oeneral  Sessions.  I  therefore  consented  to  send  the  case  to 
the  jury,  reserving  a  special  case.  The  judgment  in  the  case  of 
Reg.  V.  Buekmaster  (a)  would  seem  to  support  the  Crown 
Prosecutor's  argument.     The  jury  found  the  prisoner  not  guilty 

(a)  20  Q.B.D.  182. 
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of  larceny,  bat  found  him  guilty  of  feloniously  receiying.    As  I  f-o- 

think  the  same  question  is  involvedy  I  state  the  case  notwithstand-  i889 

ing  the  acquittal  on  the  first  count,  on  the  ground  that  if  the 
prisoner  could  not  have  been  conyicted  of  felony  on  the  first  count, 
the  receiving  would  only  amount  to  a  misdemeanour  at  common 
law.  I  refer  to  R.  y.  Adams  {b) ;  R.  y.  Savage  (c) ;  Reg.  y.  Buck- 
matter  (d).  T  sentenced  the  prisoner,  but  respited  the  execution 
of  the  sentence  until  the  question  should  be  determined.  The 
question  for  the  determination  of  their  Honors,  the  judges  of  the 
Supreme  Court,  is :  Was  the  prisoner  properly  conyicted  on  this 
presentment  of  feloniously  receiying?" 

The  prisoner  appeared  in  court,  and  handed  a  statement  to 
the  Court,  which  was  read  by  the  Chief  Justice.  This  state- 
ment related  merely  to  eridence,  and  is  not  necessary  for  this 
report. 

Walsh  for  the  Crown — 'If  the  goods  were  obtained  animo 
Jurandiy  then  the  offence  of  larceny  is  complete.  A  person  does 
not  part  with  the  property  of  goods  if  the  goods  are  taken  by 
some  trick. 

[Kebfebd,  J.  There  is  a  case  of  Reg.  y.  Stanley  (e).  In  the 
report  of  that  case  it  is  stated  that  the  prisoner  was  charged  with 
obtaining  goods  under  false  pretences,  but  that  case  was  tried 
before  me  and  the  prisoner  was  found  guilty  of  larceny  under 
similar  circumstances  to  the  present.] 

Yes,  that  is  so ;  the  presentment  in  Reg.  y.  Stanley  was  for 
larceny.  If  the  goods  are  parted  with  under  the  supposition  that 
there  was  a  regular  contract,  and  it  turns  out  that  there  was  no 
contract,  and  the  party  charged  took  the  goods  animo  furandi, 
then  he  is  guilty  of  larceny. 

Counsel  referred  to  the  following  cases :  — Reg.  y.  Buckmaster  (J) ; 
Reg.  y.  Janson  (g) ;  Mew*8  Digest,  Col.  812 ;  Reg.  y.  GiUings  (fe) ; 
R^.  y.  Walsh  (i);  Reg.  y.  Box  {k). 

(6)  1  Den.  38.  (^)    4  Cox  82. 

(e)  5  C.  &  P.  148.  (A)    1  F.  &  F.  86. 

(d)  20Q.B.D.  182.  (t)    4  Taunt.,  p.  278. 

(#)  14  V.Ii.R,  609.  (*)  9  C.  &  P.  126. 

(JJ  20  Q.B.D.  182;  16  Cox  889. 
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p.c.  Peb  Gubiam  [Higinbotham,  G  J.»  Ebbfebd  and  a'Beoeett,  JJ.]  . 

188B  We  think  that  this  conviction  mast  be  affirmed.    The  question 

l^^j^^        reserved  is  not  stated  as  distinctly  as  it  would  have  been  desirable 
«•  to  state  it.     The  question  appears  to  be  whether  a  conviction  for 

feloniously  receiving  goods,  knowing  them  to  have  been  stolen, 
is  supported  upon  evidence  which  shows  that,  those  goods  might 
have  been  obtained  by  larceny.  The  facts  upon  which  this  con- 
viction on  the  second  count  was  founded  are  stated  shortly  to  be 
that  certain  goods  had  been  obtained  by  a  companion  of  the 
prisoner  from  a  firm  of  tradesmen  by  means  of  a  forged  order 
purporting  to  be  from  a  customer  of  the  firm,  and  on  this  order 
the  goods  were  delivered  by  the  tradesmen.  We  think  that  the 
authorities  show  that  upon  that  state  of  facts  the  jury  would  be 
at  liberty  to  find  that  the  person  presenting  the  forged  order  and 
obtaining  the  goods  by  means  thereof,  might  be  guilty  of  larceny, 
although  he  might  also  be  guilty  of  another  ofience.  K  he  might 
be  guilty  of  larceny  then  another  person,  in  this  case  the  prisoner, 
who  was  found  in  possession  of  some  of  these  goods,  and  who 
failed  to  account  for  his  possession  satisfactorily  to  the  jury,  may 
be  convicted  of  feloniously  receiving  goods,  knowing  them  to  have 
been  stolen.  We  think  that  there  was  evidence  upon  which  this 
finding  of  the  jury  upon  the  second  count  can  be  supported,  and 
the  conviction  should  be  affirmed. 

Solicitor  for  the  Grown :  ChUness,  Grown  Solicitor. 

W.  H.  M. 
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STEVENSON  v.  JAMES.  IW.^6. 

Praeiiet — Appeal  to  Frwff  Council — Dedtion  of  Full  Court  on  points  reserved,       Ker/erd,  J. 

appeal  /k-om. 

Wbere  the  Fall  Court  has  giyen  its  decision  on  questions  reserred  for  its  opinion, 
the  party  aggrieved  may  appeal  from  such  decision  before  motion  is  made  to  the 
primary  judge  to  enter  judgment  in  pursuance  of  such  decision. 

Applioation  for  leave  to  appeal  to  the  Privy  Council. 

This  was  an  application  on  behalf  of  the  defendant  for  leave  to 
appeal  to  the  Privy  Council.  The  plaintiff  brought  an  action 
claiming  damages  for  interferenbe  with,  and  obstruction  of,  a  right- 
of-way  over  certain  land,  and  at  the  trial  certain  questions  were 
reserved  for  the  opinion  of  the  Full  Court.  The  Full  Court 
answered  the  questions  in  favour  of  the  plaintiff,  and  assessed  the 
amount  of  damages.  The  plaintiff  had  not  drawn  up  any  order  on 
the  judgment  of  the  Full  Court,  and  no  motion  had  been  made  to 
the  primary  judge  to  enter  judgment  for  the  plaintiff. 

Higgins  in  support  of  the  application. 

Box  to  oppose — There  is  a  preliminary  objection  to  this 
application.  No  order  has  been  drawn  up,  and  as  yet  there  is  no 
final  judgment.  Until  the  orider  embodying  the  decision  of  the 
Full  Court  is  passed  there  can  be  no  appeal :  May  v.  Martin  (a). 
(Counsel  was  stopped.) 

Higgins — The  judgment  of  the  Full  Court  is  final,  and  the 
appeal  is  against  judgment.  The  result  of  the  finding  of  the  Full 
Court  upon  the  points  reserved  absolutely  and  finally  disposes  of 
the  whole  matter.  The  practical  effect  of  the  decision  in  May  v. 
Martin  is  to  show  that  the  present  application  is  in  proper  form, 
and  that  if  the  defendant  were  to  wait  until  the  primary  judge 
entered  judgment  for  the  plaintiff  he  would  be  too  late. 

EsBTEBD,  J.  I  think  the  contention  of  Mr.  Higgins  is  the 
correct  one.  It  is  the  right  of  any  person  aggrieved  by  the  decision 
to  appeal,  whether  it  be  but  an  interlocutory  matter  or  whether  it 
deals  with  but  part  of  the  whole  action. 

(a)  12  y.L.B.,  p.  120. 


Digitized  by 


Google 


712                                                             8UPRBMB  OOTTBT:  VICTORIA.  [V.L.B. 

^^^               The  application   was  Bnbseqnently  postponed  to  enable  the 

Snmnov      plaintiff  ix)  produce  evidence  as  to  the  valne  of  the  matter  in 
dispute. 


V. 


Kmftrd^J,  Solicitors  for  plaintiff:  Davies  dt  Campbeli. 

Solicitor  for  defendant :  J.  E.  Dixon. 

w.  H.  H. 


1888  [IN  CHAMBERS.] 

'^^•^'  WILLS  V.  CA8TELLAN0. 

Knfwd,  J",       Fraetice — AfpUoatUmfwr  dUokarge  of  perton  arregted  under  a  writ  ofeapiai^ 

Form  of. 

An  application  for  the  discliarge  of  a  person  aireBted  under  a  writofeoptM 
ihould  be  by  a  rale  or  order,  and  not  by  lummoni. 

Application  for  the  discharge  of  the  defendant  out  of  custody. 

This  was  an  application  by  summons  made  on  behalf  of  the 
defendant  Gastellano,  calling  upon  the  plaintiff  to  show  cause  why 
the  defendant,  who  had  been  arrested  upon  a  writ  of  cajnas,  should 
not  be  discharged  out  of  custody. 

Isaacg  to  oppose — There  is  a  preliminary  objection  to  this 
application.  It  is  wrong  in  form.  It  is  specifically  provided  by 
sec.  886  of  the  ''  Common  Law  Procedure  Statute  1866  "  that  the 
application  should  be  for  a  rule  or  order  on  the  plaintiff  to  show 
cause.     This  application  is  on  summons,  and  must  be  dismissed. 

Madden  in  support  of  the  application — Order  LII.,  r.  2,  of 
the  "  Rides  of  the  Supreme  Court  1884/'  abolishes  applications 
for  a  rule  or  order  nisi. 

Ebbferd,  J.  That  applies  to  ordinary  actions,  but  does  not 
repeal  the  express  statutory  provision  relating  to  the  discharge  of 
a  person  arrested  under  a  writ  of  capias.  The  summons  will  be 
dismissed  with  costs. 

Solicitor  for  plaintiff  :  Smart. 

Solicitors  for  defendant :  Wool/  <t  DestrSe. 

W  H  M. 
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HASLETT  V.  LYNCH.  1889 

Wm^Oontifuetionr-^1%0  Intuiais  EHoUm  Act  1864  (ITo.  230)— FtK  uiimg  tm^    ^•^««<2/'  ^^' 
"rigki  heirf"  before  Act  No,  2d(y^CodioU  ueing  term   ''right  heire*'  after       Hodgee.J. 
Aet  No.  2S0--Inte9tacy^Per90fUi  deeignata—  Wordt  "  right  heire  J' 

Bj  his  will*  made  before  the  passing  of  The  Intettate  JSetatee  Act  (No.  230),  a  tes- 
tator deyised  certain  property  in  Flinders  Street  to  trustees  upon  trust  for  one  of  his 
daoghters  for  life,  remainder  to  her  child  or  children,  and,  in  de&ult  of  issue,  upon 
tniit  for  his  "  right  heirs."  Bj  a  codicil  thereto,  made  after  the  passing  of  the  Act, 
he  devised  certain  other  land  to  his  trustees  upon  trusts  in  favour  of  another 
daughter  and  her  children,  similar  to  those  respecting  his  Flinders  Street  proper^, 
with  a  corresponding  remainder  over,  in  default  of  issue,  to  his  **  right  heirs." 

Seldy  that,  as  in  the  will  the  term  "right  heirs"  must  be  construed  as  the  "  heir- 
at-law  "  and  not  '*  next-of-kin,"  the  same  construction  must  be  g^ven  to  that  term  in 
the  codicil :  that  the  alteration  made  by  the  Act  in  the  hbw  of  succession  on  an 
intestacy  did  not  affect  the  case,  inasmuch  as  the  property  was  to  go  not  as  upon 
an  intestacy  but  to  pereoiuB  designattB. 

OfiiGiNATiKG  summons  referred  to  Court. 

By  his  will,  dated  2nd  April  1860,  the  testator  Michael  Lynch 
deyised  certain  property  in  Flinders  Street  to  trustees  upon  trust 
to  permit  his  daughter  Mary  Anne  to  use  the  premises  for  her  life, 
and  from  and  after  her  death  upon  trust  for  her  children  and  the 
heirs  of  his  or  her  body  if  there  should  be  only  one,  and  if  there 
should  be  more  than  one,  upon  trust  for  the  children  of  his 
daughter  and  the  heirs  of  their  respective  bodies  in  equal  shares  as 
tenants  in  common,  and,  in  default  of  issue,  for  his  ''right  heirs" 
for  ever.  By  a  codicil  to  his  will,  dated  17th  February  1869,  he 
appointed  William  Francis  Lynch  and  Francis  Quinlan  executors 
and  trustees,  and  devised  a  piece  of  land  known  as  Vine  Farm  to 
his  trustees  to  such  uses  and  upon  such  trusts  and  subject  to  such 
powers,  provisions,  and  declarations  in  favour  of  his  daughter 
Margaret  Lynch  and  her  child  or  children,  as  should  correspond 
with  and  be  similar  to  the  uses,  trusts,  etc.,  limited  and  expressed 
by  his  will  respecting  his  Flinders  Street  property  in  favour  of 
his  daughter  Mary  Anne  and  her  child  or  children,  and  with  a 
corresponding  remainder  over  in  default  of  issue  in  favour  of  his 
"  right  heirs."  The  testator  died  on  26th  October  1871,  leaving 
him  surviving  his  children  Margaret  Haslett  (nie  Lynch),  Michael 
Joseph  Lynch,  Mary  Anne  Quinlan  (nie  Lynch),  William  Francis 
Lynch,  and  Catherine  Houston  {nee  Lynch),  since  deceased,  his 
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1889  eldest  son  and  heir-at-law  being  William  Francis  Lynch.  Mar- 
HistnT  garet  Haslett  was  at  present  childless.  The  present  originating 
Ltvch.  summons  was  taken  oat  by  Margaret  Haslett,  Michael  Joseph 
Lynch,  and  Mary  Anne  Quinlan  against  William  Francis  Lynch, 
Francis  Quinlan,  and  John  Houston,  the  administrator  of  Catherine 
Houston,  to  obtain  the  opinion  of  the  Court  as  to  the  construction 
of  the  term  ''right  heirs  "  in  the  will  and  codicil. 

Neighbour  for  the  plaintiffs — Between  the  making  of  the  will  in 
1860  and  the  making  of  the  codicil  in  1869  The  Intestate  Estates 
Act  (No.  280)  was  passed  in  1864,  altering  the  law  of  succession  in 
Victoria,  practically  abolishing  the  heir-at-law,  and  making  real 
estate  go  upon  an  intestacy  to  the  next-of-kin,  instead  of  as  formerly 
to  the  heir-at-law.  No  doubt  at  the  time  the  will  was  made  the 
term  ''  right  heirs  "  would  have  meant  the  heir-at-law,  but  it  is 
submitted  that  when  the  codicil  was  made  the  term  '*  right  heirs  *' 
would  mean  the  next-of-kin.  The  testator,  when  he  made  his 
codicil,  must  be  taken  to  have  known  of  the  alteration  in  the  law  of 
succession  on  an  intestacy.  Failing  issue  of  his  daughter  Margaret, 
he  evidently  intended  Vine  Farm  to  go  as  upon  an  intestacy.  The 
codicil  must  be  construed  according  to  the  law  of  succession  at  its 
date  Re  Qoodinan's  Trust  Estate  (a),  when  the  natural  meaning 
of  the  term  '*  right  heirs ''  would  be  the  next-of-kin,  more  especially 
as  the  term  used  was  in  the  plural. 

WeigoM^  for  the  defendant  John  Houston,  adopted  the  same 
contention — The  word  ''  heirs  '*  in  an  English  will  has  often  been 
taken  as  meaning  ''next-of-kin":  2  J  arm.  on  WUls  (4th  ed.), 
79—82. 

Anderson  for  William  Francis  Lynch,  the  heir-at-law — Where 
there  is  a  will  The  Intestate  Estates  Act  of  1864  has  made  no 
difference.  The  preamble  and  sec.  4  show  that  the  Act  is  intended 
to  apply  only  to  undevised  real  estate.  This  estate  is  devised  by 
the  will,  and,  upon  failure  of  issue  of  Margaret,  the  testator  does 
not  intend  the  property  to  go  as  upon  an  intestacy,  but  to  a 
persona  designata,  viz.,  the  heir-at-law :  Re  Dixon  (b) ;  Garland  y. 
Beverley  (c).    No  doubt  the  law  of  succession  on  an  intestacy  was 

(a)  6  V.L.R.  (Eq.)  181.  (ft)  4  P.D.  81.  (c)  9  Ch.  D.  213. 
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altered  by  the  Act  No.  280,  but  the  heir-at-law  was  not  abolished.  ^^^ 

He  is  still  in  existence  for  some  purposes:  ^* Real  Property  Hasiatt 
Statute  1864"  (No.  218),  sees.  6  and  7 ;  LarUn  v.  Drysdale  (d).  h^ou. 
Besides,  the  testator  in  his  codicil  refers  to  a  corresponding  devise 
in  his  will  where  the  same  term  ^*  right  heirs  "  is  used,  and  he  must 
be  taken  to  have  intended  that  those  words  should  have  the  same 
meaning  in  this  codicil. 

Higgins  and  Lorimer  for  Francis  Quinlan,  one  of  the  executors 
and  trustees. 

HoDOES,  J.  In  this  case  the  will  was  made  before  the  passing 
of  The  Intestate  Estates  Act  1864  (No.  230),  and  the  codicil 
was  made  after  the  passing  of  that  Act,  and  I  have  to  determine 
the  meaning  of  the  words  ''  right  heirs  "  in  the  codicil,  the  same 
words  occurring  also  in  the  will.  It  is  admitted  that  in  the  will 
the  words  "right  heirs"  mean  the  "heir-at-law,"  and  if  the 
codicil  had  been  made  before  the  Act  No.  280  the  meaning  to  be 
attributed  to  them  in  the  codicil  would  be  the  same.  The  question 
then  is,  whether  I  am  to  give  to  the  words  in  the  codicil  a  different 
meaning  because  the  codicil  was  made  after  the  Act.  In  determin- 
ing the  meaning  to  be  attributed  to  the  words  of  any  person,  I 
must  consider  the  whole  language  of  that  person  in  the  document  to 
be  construed,  and  I  must  as  far  as  possible  give  the  same  meaning 
to  the  same  words  wherever  they  occur.  I  feel  no  doubt  whatever 
that  when  the  testator  used  the  words  "  right  heirs  "  in  the  codicil, 
he  meant  precisely  the  same  persons  as  when  he  used  the  same 
words  in  his  will.  It  was  urged  by  Mr.  Neighbour,  on  the  authority 
of  Re  Ooodma/n's  Trust  Estate  (e),  that  the  words  should  be  so  con- 
strued in  the  codicil  as  that  the  remainder  should  go  as  real  estate 
undisposed  of  would  go — that  is,  since  the  Act,  to  the  next-of-kin. 
In  that  case,  however,  the  words  were  used  by  the  testator  in  a  will 
which  was  made  after  the  passing  of  the  Act.  It  seems  to  me 
that  this  case  is  governed  by  Oarland  v.  Beverley  (/).  In  that 
case  the  testator  devised  gavelkind  lands  for  lives  with  remainder 
to  his  "  right  heirs,"  somewhat  similar  language  being  used  in  the 

(rf)  1  V.L.R.  (L.)  164.  (e)  6  V.L.R.  (Kq.)  181.  (/)  9  Ch.D.  218. 
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18S9  will  to  that  ased  in  the  present  case.  The  argnment  orged  here 
HABixrr  was  ased  there,  viz.,  that  the  words  ''  right  heirs  "  mnst  mean  the 
LtI^ch.  Person  to  whom  the  property  would  go  on  an  intestacy.  In  that 
case,  if  that  interpretation  had  been  pnt  upon  the  will,  the  property 
would  have  gone  to  the  four  sons,  but  the  Court  held  that  the 
words  '*  right  heirs  *'  meant  ^'  the  heir  at  common  law,"  and  that 
although  the  land  was  gavelkind  land,  which  would  not  pass  to  the 
heirs  at  common  law  in  case  of  an  intestacy,  still  the  land  went 
under  the  devise  to  the  heir  at  common  law.  The  Court  treated 
the  will  as  disposing  of  the  property,  and  not  as  if  there  was  an 
intestacy,  and  was  of  opinion  that  the  devise  passed  the  property 
to  the  heir-at-law,  although,  if  these  words  '^ right  heirs"  had 
been  omitted,  the  property  would  have  gone  to  the  next-of-kin. 
If  I  acceded  to  the  argument  put  forward,  I  should  be  giving  no 
meaning  to  those  words  in  the  codicil.  I  accordingly  decide  that 
the  words  '^  right  heirs  "  in  the  codicil  have  the  same  meaning  as 
''  right  heirs  "  in  the  will,  and  that  they  indicate  the  ''  heir-at-law," 
and  not  next-of-kin.  Costs  of  all  parties  to  be  paid  out  of  the 
estate. 

Solicitors  for  plaintiff :  Lynch,  McDonald,  StiUman  d  Keep. 
Solicitor  for  defendants  Lynch  and  Quinlan  :  ToveU. 
Solicitors    for    defendant    Houston :     Smith,    Emmerton    <t 
Johnson, 

A.  J.  A. 
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HORDERN  V.  SMITH.  1889 

Vemdor  and  purehater^Sale  of  land— "The  Stamp  Duties  Act  1879"  (No.  645),  ^^^pj'^'  ^' 

M9,  51  amd  63 — Contract  of  idle — Promieeory  note — Cowoetfanoe  in  equity —  

"  The  Inetrumente  and  SecuriHee  Statute  1864"  (No,  204),  «.  lOl—Stn^ute  of       Bodgee,  J. 
J^amde — Name  of  party — Formal  contract  to  be  drawn  up — Tender  of  formal 
eouiradfor  execution. 

A  contract  for  the  sale  of  land,  providing  for  payment  of  a  portion  of  the  pnrehaae- 
money  in  cash  and  the  rest  on  terms,  does  not  reqnire  to  be  stamped  under  "  The 
Stamp  Duties  Act  1879  "  (No.  645)  either  as  a  promissory  note  under  sec.  61  or  as 
a  oonveyance  in  equity  of  the  land  under  sec.  68. 

By  a  contract  in  writing,  dated  29th  October  1888,  Lebbeus  Hordem  sold  to 
William  Smith  and  Thomas  Peacock  certain  land  for  25,9852. 13«.  4d.,  and  under 
conditions  of  sale  attached  to  the  contract  the  latter  paid  1,0002.  deposit,  a  further 
sum  of  3,0002.  within  fourteen  days,  and  they  were  to  pay  the  balance  of  the 
purchase-money,  and  interest  at  6  per  cent,  per  annum,  on  6th  February  1889,  when 
the  purdiase  should  be  completed.  By  a  further  condition  it  was  stated  that  there 
was  a  mortgage  for  18,0002.  on  the  property  which  the  vendor  was  under  covenant 
to  pay  off  on  6th  February  1889,  and  it  was  provided  that  the  purchasers  should  pay  off 
the  same.  On  the  2nd  February  1889  the  following  agreement  was  entered  into : — 
**  We,  the  undersigned  Thomas  Peacock,  of  etc.»  and  William  Smith,  of  etc.»  consent 
that  a  new  contract  be  made  out  in  lieu  of  that  signed  "by  us  on  the  29th  October  1888^ 
and  bearing  same  date,  and  that  in  lieu  of  our  above  signatures  those  of  the  under- 
signed William  Smith,  Michael  Dwyer,  Schulz,  James  Naughton,  Mackie,  be  inserted 
in  and  signed  to  new  contract.  The  new  contract  shall  be  altered  in  following 
way  : — We,  the  undersigned,  agree  to  pay  6,0002.  off  the  existing  mortgage  of  18,0002., 
and  undertake  to  get  a  fresh  mortgage,  in  the  name  of  Lebbeus  Hordem,  for  12,0002., 
at  our  own  risk  and  cost  in  every  particular.  We  also  agree  to  pay  L.  Hordem 
3612.  St.,  interest  due  to  him  on  balance  of  purchase-money  due  to  6th  inst.  We 
also  agree  to  pay  half  the  balance  money  due  to  L.  Hordern  by  bill,  in  six  months, 
and  balance  by  bill,  in  nine  months,  bearing  8  per  cent,  interest."  This  was  signed 
by  Peacock,  Smith,  Schulz,  Naughton,  and  Mackie,  but  not  by  Hordem.  It  was,  at 
the  same  time,  agreed  that  the  formal  contract  referred  to  therein  should  be  drawn 
up  by  Hordem's  solicitor,  and  a  time  was  appointed  when  it  should  be  ready  and  all 
should  sign.  The  solicitor  had  the  document  ready  at  the  time  appointed,  and 
Hotdem  was  there  ready  to  sign  it,  but  all  the  defendants  were  not  there,  and  chose 
who  were  reftised  to  sign  it,  and  it  was  never  dgned  by  anybody.  On  action  by 
Hofdem  for  specific  performance  of  the  contract  of  29th  October  1888  as  altered  by 
the  agreement  of  2nd  February  1889, 

Seldt  that  the  document  of  2nd  February  1889  sufficiently  showed  that  Hordem 
wss  a  party  to  it  to  comply  with  sec  107  of  **  The  Instruments  and  SeeuriUes  Statute 
1864  "(No.  204). 

J5rs2e2  also,  that  it  was  not  necessary  that  before  action  brought  there  should  have 
been  a  tender  by  the  plaintiff  to  the  defendants  of  the  formal  oontract  for 
execution,  and  that  the  plaintiff  was  entitled  to  specific  performance  of  the  oontract 
of  29th  October  1888  as  altered  by  the  agreement  of  2nd  February  1889. 

Action  by  Lebbeus  Hordem  against  William  Smith,  Michael 
Dwyer,  Joseph  Schulz,  James  Naughton,  Thomas  Mackie,  and  Thomas 
Peacock,  for  specific  performance  of  a  contract  for  the  sale  of  land. 
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1889  The  statement  of  claim  alleged  that  by  a  contract  in  writing, 

HoBDnv  dated  the  29th  October  1888,  the  plaintiff  agreed  to  seU  to  the 
Smith.  defendants,  William  Smith  and  Thomas  Peacock,  a  piece  of  land 
in  Latrobe  Street,  Melbourne,  for  25,985L  13<.  Ad.  Conditions  of 
sale  were  attached  to  the  contract,  by  one  of  which  it  was  provided 
that  the  purchasers  should,  on  the  signing  thereof,  pay  a  deposit  in 
cash  of  1,0002.  on  account  of  the  purchase-money,  and  should 
within  fourteen  days  from  date  thereof  pay  a  further  sum  of  8,0001. 
on  further  account  thereof,  and  should  pay  the  balance  of  the 
purchase-money  (with  interest  at  the  rate  of  6  per  cent,  per  annum 
added  to  such  balance,  calculated  from  the  date  of  the  contract  up 
to  6th  February  1889)  on  the  6th  February  1889,  when  the 
purchase  should  be  completed.  By  another  condition  it  was 
provided  that  the  purchasers  should  complete  their  purchase  upon 
6th  February  1889,  but  if  from  any  cause  whatsoever  the  purchase 
should  not  then  be  completed,  the  purchasers  should  pay  interest 
on  the  balance  of  the  purchase-money  at  the  rate  of  10  per  cent. 
per  annum  to  the  time  of  completion.  By  a  further  condition  it 
was  stated  that  there  was  a  mortgage  on  the  property,  shown  as  an 
encumbrance  on  the  certificate  of  title  for  18,000Z.,  and  interest  at 
8  per  cent,  per  annum,  which  the  vendor  was  under  covenant  to  pay 
off  on  6th  February  1889,  and  it  was  provided  that  the  vendor 
should  only  be  compelled  to  show  a  good  title  subject  to  the 
mortgage,  that  the  purchasers  should  pay  the  principal  sum  of 
18,000{.  due  under  the  mortgage  and  the  balance  of  the  purchase- 
money  and  interest,  and  the  purchasers  should  be  thereupon 
entitled  to  have  the  property  made  over  to  them.  If  the  principal 
sum  of  18,000{.  was  not  paid  by  the  purchasers  to  the  mortgagees, 
the  purchasers  should  be  liable  to  be  debited  in  account  between 
themselves  and  the  vendor  with  interest  moneys  that  might  be  due 
on  the  mortgage  after  the  6th  February,  and  the  vendor  should  pay 
all  interest  due  under  the  mortgage  up  to  the  6th  February.  By 
another  condition  it  was  provided  that  time  was  to  be  considered 
the  essence  of  the  contract  in  all  respects.  Smith  and  Peacock, 
on  the  signing  of  the  contract,  paid  the  deposit  in  cash  of  1,0001., 
and  within  fourteen  days  paid  the  further  sum  of  8,0001.  on  further 
account  of  the  purchase-money ;  but  before  the  day  for  payment  of 
the  balance  of  the  purchase-money  and  completion  of  the  contract, 
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they,  with  the  consent  of  the  plaintifiF,  on  2nd  Febrnary  1889,  188® 

assigned  their  interest  under  the  contract  to  the  defendant  Smith      Hobosbn 

and  the  other  defendants  Dwyer,  Schulz,  Naughton  and  Mackie,        smith. 

and  it  was  agreed  between  all  the  defendants,  with  the  consent  of 

the  plaintiff,  that  the  old  contract  and  conditions  of  sale  should  be 

altered  in  the  following  way,  viz.: — "We,  the  undersigned,  agree 

to  pay  6,000Z.  off  the  existing  mortgage  of  18,000{.,  and  undertake 

to  get  a  fresh  mortgage  in  the  name  of  Lebbeus  Hordem  for 

12,000Z.  at  our  own  risk  and  cost  in  every  particular.    We  also 

agree  to  pay  Lebbeus  Hordem  861Z.  8a.,  interest  due  to  him  on 

balance  of  purchase-money  due  to  the  6th  instant.     We  also  agree 

to  pay  half  the  balance-money  due  to  Lebbeus  Hordern  by  bill  in 

six    months,    and    balance    by    bill    in    nine    months,    bearing 

8  per  centum  interest." 

This  was  signed  by  all  the  defendants,  but  not  by  the  plaintiff. 
The  defendants  did  not  pay  the  6,000Z.  off  the  mortgage,  or  get  the 
fresh  mortgage  for  12,000Z.,  or  pay  the  plaintiff  the  861Z.  8a.,  or 
give  the  bills  for  half  the  purchase-money  due. 

The  statement  of  claim  further  alleged  that  the  defendants, 
or  some  of  them,  contended  that  the  agreement  contained  in  the 
document  of  2nd  February  1889  was  an  agreement  between  the 
defendants  only,  and  was  not  made  with  the  plaintiff;  that  it  was 
merely  a  promise  to  have  a  new  contract  drawn  up ;  that  it  did  not 
satisfy  the  107th  section  of  "  The  InstrwmenU  and  Securities 
StahOe  1864"  (No.  204) ;  and  that  it  was  materially  altered  after 
having  been  signed  by  the  defendants  Schulz,  Naughton,  and 
Mackie,  and  without  their  knowledge  or  consent,  by  extending  the 
time  for  payment  of  the  purchase-money.  The  plaintiff  was  willing 
to  carry  out  the  contract  of  29th  October  1888  as  altered  by  the 
agreement  of  2nd  February  1889,  and  either  with  or  without  the 
alteration  alleged  by  the  defendants  at  their  election ;  but  if  for  any 
reason  the  defendants  or  any  of  them  successfully  resisted  the 
enforcement  of  the  contract  as  altered  by  the  said  agreement,  the 
plaintiff  submitted  that  he  was  entitled  as  against  the  defendants 
Peacock  and  Smith  to  the  benefit  of  the  contract  of  29th  October 
1888  without  any  alteration. 

The  plaintiff  claimed  specific  performance  of  the  contract  of 
29th  October  1888  as  altered  by  the  agreement  of  2nd  February 
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1889  1889 ;  or  in  the  alternatiTe,  against  the  defendants  Peacock  and 

HoBDmi       Smithy  specific  perfonnance  of  the  contract  of  29th  October  1888, 
suvtm.        withont  the  alteration  made  by  the  agreement  of  2nd  February 
1889 ;  or  in  the  alternative,  damages. 

The  defendants  Smith  and  Peacock,  by  their  defence,  alleged 
that  the  contract  of  29th  October  1888  was  cancelled,  revoked,  and 
pat  an  end  to  by  mutual  agreement  between  the  parties,  and  a  new 
agreement  made  on  the  2nd  February  1889,  and  they  would  object 
that  the  new  agreement  did  not  comply  with  sec.  107  of  "  The 
ImtrumenU  and  Securities  Statute  1864.*'  They  would  also 
object  that  neither  the  contract  of  29th  October  1888,  nor  the 
agreement  of  2nd  February  1889,  were  stamped  in  accordance  with 
the  provisions  of  ''  The  Stamp  Duties  Act  1879 "  (No.  645), 
nor  did  the  statement  of  claim  disclose  any  cause  of  action, 
as  it  did  not  show  a  complete  contract  in  writing  within  the 
provisions  of  sec.  107  of  *'  The  Instruments  and  Securities 
Statute  1864."  They  would  also  contend  that  the  plaintiff 
was  not  entitled  to  fall  back  on  the  agreement  of  29th 
October  1888  should  the  agreement  of  2nd  February  1889  be 
held  void. 

The  defendants  Dwyer,  Schulz,  Naughton  and  Mackie,  by 
their  defences,  contended  that  the  agreement  of  2nd  February 
1889  was  made  between  the  defendants  and  Peacock  only,  and 
was  not  signed  by  or  on  behalf  of  the  plaintiff.  If  it  amounted 
to  a  promise  by  them  to  the  plaintiff  they  would  contend  that 
it  was  only  an  agreement  to  have  a  new  contract  drawn  up  by 
which  the  plaintiff  should  be  bound  equally  with  them,  and  they 
would  object  that  until  it  was  drawn  up  no  action  would  lie 
for  specific  performance.  In  fact,  no  new  contract  had  ever 
been  drawn  up  or  signed  by  the  plaintiff  or  any  of  the  defen- 
dants. They  would  object  that  sec.  107  of  "  Tlie  Instruments 
and  Securities  Statute  1864"  had  not  been  complied  with. 
The  plaintiff  had  never  offered  to  enter  into  or  sign  any  new 
contract,  and  they  had  never  refused  to  enter  into  or  sign  the 
new  contract  mentioned  in  the  document  of  2nd  February 
1889,  and  until  the  plaintiff  entered  into  and  signed  the  said 
new  contract  they  refused  to  proceed  with  the  contract  of 
29th  October  1888. 


Digitized  by 


Google 


VOL.  XV.]  LII  A  LIII  VICT.  721 

The  defendants  Schnlz,  Nanghton,  and  Mackie,  in  addition  to  1889 

Buch  defence,  alleged  that  the  agreement  of  2nd  February,  which       Hosdbsh 
they  signed,  was  as  follows  : —  Smith. 

"  NichoUon'B  Cbambeni,  Swanston  Street,  Hodges,  J. 

February  2nd,  1889. 

We,  the  andenig^ed  Thomas  Peacock,  of  Bouverie  Street,  Carltoo,  and  William 
Smith,  of  Johnston  Street,  Collingwood,  consent  that  a  new  contract  be  made  oat  in 
Uea  of  that  signed  by  us  on  the  29th  October  1888,  and  bearing  same  date,  and  that 
in  lien  of  onr  above  signatures  those  of  the  undersigned  William  Smith,  Michael 
Dvyer,  Schulz,  James  Naughton,  Mackie,  be  inserted  in  and  sigpied  to  new  contract. 
The  new  contract  shall  be  altered  in  following  way  : — We,  the  undersized,  agree  to 
pay  e,000L  off  the  existing  mortgage  of  18,000Z.,  and  undertake  to  get  a  fresh 
mortgage  in  the  name  of  Lebbeus  Hordem  for  12,000Z.  at  our  own  risk  and  cost  in 
erery  particular.  We  also  agree  to  pay  L.  Hordern  3612.  8«.,  interest  due  to  him  on 
balance  of  purchase-money  due  to  6th  inst.  We  also  agree  to  pay  half  the  balance- 
money  due  to  L.  Hordern  by  biU  in  three  months,  and  balance  by  bill  in  six  months, 
bearing  8  per  cent,  interest." 

This  agreement  was,  after  the  signing  thereof,  and  after  it  had 
passed  out  of  their  control,  and  whilst  in  the  possession  and  nnder 
the  control  of  the  plaintiff  or  of  Smith,  materially  altered  without 
their  consent  or  knowledge  hy  striking  out  the  figures  8  and  6,  and 
substituting  therefor  the  figures  6  and  9  respectively. 

The  defendant  Dwyer,  however,  admitted  that  the  agreement 
was,  as  alleged  by  the  plaintiff,  with  the  figures  6  and  9,  and  he 
raised  no  case  of  any  alteration. 

The  plaintiff,  in  reply  to  those  of  the  defences  which  raised  the 
questions,  contended  that  such  defendants  were  estopped  from  raising 
the  defence  of  the  Statute  of  Frauds  ^  or  the  defences  as  to  the  non- 
stamping,  or  that  the  agreement  was  only  to  have  a  new  contract 
drawn  up  by  reason  of  the  following  circumstances,  viz. : — That,  after 
the  agreement  of  2nd  February  1889  was  signed,  the  defendants, 
other  than  Peacock,  agreed  between  themselves  as  to  the  proportion 
of  the  6,000Z.  each  was  to  pay,  and  all  except  Dwyer  gave  their 
cheques  for  their  proportion,  and  Dwyer  agreed  to  give  his  cheque, 
and  it  was  agreed  that  the  cheques  should  be  paid  into  a  bank  in 
the  joint  names  of  Schulz  and  Mackie  on  account  of  the  purchase- 
money,  and  the  cheques  were  accordingly  so  paid  in.  All  the 
defendants  except  Peacock,  or  some  of  them,  on  their  own  behalf 
and  as  agents  for  the  rest,  went  to  various  persons  and  endeavoured 
to  obtain  the  mortgage  for  12,000{.,  and  the  defendants,  except 
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1889  Peacock,  otherwise  so  acted  and  spoke  and  conducted  themselves  as 

HoBDuir       to  lead  the  plaintiff  to  believe  that  they  intended  to  carry  oat  the 
ggj^         agreement  of  2nd  Febroary  1889. 

Eodgn,  J,  Higgins  and  Agg  for  the  plaintiff — ^It  is  submitted  that  the 

agreement  of  2nd  February  1889  was  a  novation  of  the  contract  of 
29th  October  1888,  and  that  all  the  defendants  are  liable ;  but,  if  it 
was  not,  then  the  defendants  Smith  and  Peacock  are  liable  under 
the  contract  of  29th  October  1888.  It  is  immaterial  to  the  plain- 
tiff which  view  be  taken,  as  all  the  defendants  were  interested  in 
the  contract  of  29th  October  1888,  though  they  did  not  at  first 
appear  in  the  matter.  As  to  the  alleged  alteration  of  the  agree- 
ment of  2nd  February  1889,  it  was  made  at  the  defendants*  request 
and  for  their  benefit,  and  the  plaintiff  is  willing  that  either  the 
agreement  as  it  originally  stood,  or  as  it  now  stands,  should  be 
carried  out.  The  Court  will  put  the  defendants  to  their  election 
as  to  which  they  would  wish  to  carry  out :  Notes  to  WooUam  v. 
Hearn  (a). 

Hood  and  WeigaJl  for  the  defendants  Smith  and  Peacock — The 
contract  of  29ih  October  1888  is  not  evidence,  because  it  is  not 
stamped  in  accordance  with  **  The  Stamp  Duties  Act  1879" 
(No.  646),  either  as  a  promissory  note  under  sec.  61  or  as  a  con- 
veyance in  equity  of  the  land  under  sec.  68. 

[HoDOBS,  J.  Those  points  have  been  before  argued  and 
decided  against  you,  and  I  will  follow  the  previous  decisions.] 

If  the  Court  thinks  the  second  contract  should  be  carried  out, 
these  defendants  are  willing,  and  always  have  been  willing,  that  it 
should  be.  It  was  agreed  that  Peacock  should  be  let  free,  and  it 
is  submitted  that  the  Court  should  not  now  say  that  the  first 
contract  is  enforceable  against  Smith  only.  A  parol  agreement  to 
abandon  a  written  contract  is  su£Bicient,  and,  if  there  be  such,  the 
Court  will  not  say  that  that  contract  is  revived  because  the  parol 
agreement  is  not  enforceable  under  the  Statute  of  Frauds  :  Steady. 
Dawber  (6). 

Isaacs  for  the  defendant  Dwyer — There  is  no  contract  under  the 
Statute  of  Frauds. 

(a)  2  Wh.  ft  Tnd.  L.C.  in  Eq.  (6th  ed.)«  529.  (b)  10  Ad.  &  EL  57. 
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[Hodges,  J.    The  agreement  which  the  parties  made  is,  I  1889 

think,  that  contained  in  the  document  of  2nd  February  1889.]  Hobdbbh 

That  is  only  an  agreement  that  in  lien  of  the  signatures  of        smith 
Smith  and  Peacock  the  signatures  of  all  the  defendants,  except 
Peacock,  he  inserted.     That  is  not  an  agreement  that  they  are  to 
take  their  place  as  purchasers. 

[Hodges,  J.  I  think  it  is.  I  think  we  have  to  consider 
documents  in  the  way  which  the  persons  between  whom  they  are 
made  would  consider  them.] 

The  plaintiff  did  not  sign  the  document,  nor  was  he  bound  in 
any  way.  It  was  an  arrangement  to  enter  into  a  new  contract  if  he 
consented,  but  that  new  contract  was  never  entered  into.  The 
document  does  not  comply  with  the  Statute,  because  it  is  a  promise 
to  put  something  in  a  document  to  be  signed,  and  it  does  not 
appear  on  the  fieu^e  of  the  document  with  whom  the  promise  was 
made. 

[Hodges,  J.  Taking  the  reasonable  intendment,  it  can  only 
be  Hordem.] 

It  does  not  say  so,  and  the  Statute  was  passed  to  prevent, 
among  other  things,  parol  evidence  of  the  promise  being  given. 

Topp  for  the  defendants  Schulz,  Naughton,  and  Mackie — The 
agreement  of  2nd  February  1889  was  brought  to  Schulz  and 
Mackie  by  Smith,  and  they  signed.  The  document  was  subsequently 
altered  without  their  consent.  On  the  4th  February  Naughton 
signed,  but  knew  nothing  of  the  alteration.  There  was  never  any 
privity  of  contract  between  them  and  the  plaintiff;  they  never  even 
'  saw  him  till  after  the  document  was  signed.  It  was  between  them 
and  the  other  defendants.  The  plaintiff  was  no  party  to  it,  and 
there  never  was  any  binding  contract  between  them  and  Hordem. 
The  document  of  2nd  February  1889  does  not  comply  with  the 
Statute  of  FroMdSf  because  it  does  not  disclose  the  names  of  the 
parties.  There  was  a  material  alteration  after  signature  of  the 
agreement  of  2nd  February  1889,  and  to  prevent  fraud  it  has  always 
been  held  that  a  material  alteration,  improperly  made,  vitiates  a 
document*  It  is  clearly  contemplated  by  the  document  that  a  new 
contract  should  be  prepared,  and  there  is  no  evidence  that  any 
further  contract  was  tendered  to  these  defendants  for  execution. 
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1889  Where  it  is  agreed  that  a  formal  contract  is  to  be  drawn  np  and 

HoBDBBv  executed  a  party  cannot  sne  upon  the  agreement  till  he  has 

Smith.  tendered  the  formal  contract  for  execution. 


H9ds€9,J, 


[Hodges,  J.  Have  you  not  got  to  read  the  document  of 
2nd  February  1889  with  the  contract  of  29th  October  1888  ?  ] 

It  is  submitted  not.  That  contract  is  between  the  plainti£f  and 
Smith  and  Peacock,  and  the  agreement  is  between  all  the  defendants 
only.  Hordem  is  not  a  party  to  it,  nor  does  his  name  appear  in  it 
as  a  contracting  party.  It  does  not,  therefore,  comply  with  the 
Statute  :  Vandenbergh  v.  Spooner  (c)  ;  Benjamin  on  Sales 
(8rd  ed.),  195,  citing  Champion  v.  Plummet  (d)  ;  SkeUon  y. 
CoU  (e). 

Higgins,  in  reply,  was  not  called  upon,  except  upon  the  form 
of  relief  to  be  given. 

8tpt  2.  HoDOBS,  J.     In  this  action,  brought  by  Mr.  Hordern  for  the 

purpose  primarily  of  compelling  five  or  six  defendants  to  specifically 
perform  a  certain  agreement,  it  appears  that  on  the  29th  October 
1888  he  made  a  contract  which  on  its  face  purports  to  be  made  on 
behalf  of  himself  as  vendor,  and  on  behalf  of  two  of  the  defendants 
Smith  and  Peacock.  As  a  matter  of  fact,  that  contract  was  made, 
not  only  with  Smith  and  Peacock,  but,  if  I  had  to  decide  that 
question,  I  should  find  with  others  also,  amongst  them  the  defendant 
Dwyer.  Shortly  after  it  was  entered  into  all  the  defendants 
became  interested  in  the  purchase,  and  having  become  so,  matters 
went  on  much  as  they  were  for  some  little  time,  nothing  being 
done  beyond  payment  of  the  4,000{.  In  February  of  this  yeary 
land  having  become  a  drug  in  the  market,  and  money  very  dear, 
and  Mr.  Peacock  being  unable  to  perform  his  obligations,  Smith 
desired  to  have  the  persons  who  were  associated  with  him  brought 
into  the  contract,  and  made  liable  with  himself  on  the  £aoe  of  the 
documents ;  and  they  all  desired  that  one  name,  which  appeared  to 
be  of  no  use  to  them,  should  disappear  from  the  contract.  We  get 
to  that  stage  without  there  being  much  conflict  in  the  evidence. 
After  that  there  is  a  good  deal  of  conflict  in  the  evidence,  and  I 

(c)  L.R.  1  Ex.  816.  {d)  5  £sp.  240.  (e)  1  Be  G.  &  J.  587. 
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may  as    well   state    once   for  all  that  the  defences  here  have  1889 

appeared  to  me  so  unconscientious,  and  some  of  them  so  dishonesty       Hobdiebv 

that  I  feel  constrained  to  believe  the  plaintiff  where  he  comes  in        smith 

conflict  with  any  of  the  defendants,  for  I  think  I  should  not  be 

justified  in  relying  on  a  man  who  sets  up  such  a  defence  as  some  of 

the  defendants  have  set  up  here.    I  substantially  believe  the  version 

as  given  by  the  plaintiff.     Then  we  come  to  a  date  between  the  2nd 

and  the  6th  February  1889.    It  is  alleged  by  the  plaintiff  to  have 

been  the  4th  February,  and  on  this  I  have  come  to  the  conclusion 

it  was  so,  as  I  do  not  see  how  that  date  could  have  got  into 

Mr.   Gibbs'  diary  unless  it  were  so«  All  the  defendants  were 

present  in  Mr.  Hordern*s  office  on  that  day.      The  plaintiff  and  all 

the  defendants  were  there,  and  I  so  find.     Being  all  present,  there 

having  been  some  previous  negotiations,  this  document  (Ex.  E.)  is 

again  brought  forward,  signed  by  some  of  the  defendants.     Having 

got  to  that  stage,  the  legal  difficulties,  so  to  speak,  commence. 

It  is  urged  on  behalf  of  the  defendants  Smith  and  Peacock  that 
this  document,  the  contract  of  29th  October  1888,  was  not  evidence, 
because  it  was  not  properly  stamped.  It  was  suggested  that  it 
should  have  been  stamped  as  a  promissory  note.  I  believe  the 
point  raised  has  already  been  decided,  and  I  myself  cannot  see  how 
this  contract  can  be  regarded  as  a  promissory  note.  It  is  urged 
that,  if  it  is  not  a  promissory  note,  it  is  a  conveyance  in  equity  of 
the  land,  and  should  have  been  stamped  as  such ;  but  in  my  opinion 
the  document  may  be  a  conveyance  in  equity  of  the  land  and  yet 
not  be  a  conveyance  within  the  meaning  of  the  Stamp  Duties  Act. 
The  Legislature  could  never  have  meant  so  to  paralyse  business  as 
to  compel  a  person  to  pay  one  stamp  duty  on  the  contract,  and 
another  one  on  the  conveyance  afterwards  made. 

We  then  come  to  those  objections  taken  at  a  later  stage  of  the 
proceedings.  It  is  said  the  document  (Ex.  E.)  dated  2nd  February 
1889,  and  which,  in  my  opinion,  was  altered  in  the  presence  of  all 
the  defendants  on  the  4th  February,  with  their  knowledge  and 
consent,  and  before  Naughton  signed  it,  does  not  comply  with  the 
StattUe  of  Frauds^  because  it  does  not  show  that  Mr.  Hordern  is  a 
party  to  it.  Now  I  have  arrived  at  the  conclusion  that  it  does 
sufficiently  show  that  Mr.  Hordern  was  a  party  to  it.  For  this 
reason :   It  is  not  said  in  so  many  words  that  Mr.  Hordern  is  a 
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1889  party  to  it,  bat  it  states  that  they  agree— '^  We,  the  undersigned 

HoBDBur  Thomas  Peacock,  of  Bouverie  Street,  Carlton,  and  William  Smith, 
Smith.  ^'  Johnston  Street,  GoUingwood,  consent  that  a  new  contract  be 
made  out  in  lieu  of  that  signed  by  as  on  the  29th  October  1888, 
and  bearing  the  same  date."  Now,  if  the  new  contract  is  to  be 
made  out  in  lien  of  that,  it  is  clear  that  to  that  agreement  at 
any  rate  Mr.  Hordem  mnst  be  a  party.  It  cannot  be  drawn  np 
without  his  being  a  party.  Then  it  goes  on  to  speak  of  what 
alteration  is  to  be  made  in  the  new  contract  from  that  of  the 
29ih  October,  still  being  a  new  contract  with  Mr.  Hordem.  Then 
come  parts  of  the  document  which  appear  to  me  very  strong  as 
showing  that  he  was  a  party  to  it.  It  is  to  be  altered  in  the 
following  manner : — ''  We,  the  undersigned,  agree  to  pay  6,0001. 
off  the  existing  mortgage."  The  existing  mortgage  was  a  mortgage 
made  by  Mr.  Hordem.  They  were  to  pay  6,000Z.  off  a  mortgage  of 
which  Mr.  Hordem  was  the  mortgagor.  Then  they  undertake  to 
get  a  fresh  mortgage  in  the  name  of  Lebbeus  Hordem ;  they  under- 
take to  get  a  new  mortgage — ^to  get  a  mortgage  at  their  own  cost 
and  risk.  Why  at  their  own  cost  and  risk  ?  There  is  no  neces- 
sity for  them  so  to  provide,  if  it  was  not  a  contract  made  with 
Mr.  Hordem.  If  it  was  made  simply  between  themselyes  and 
Smith  and  Peacock,  it  would  necessarily  be  at  their  own  risk 
and  cost.  But  it  is  to  be  at  their  own  risk  and  cost  as  distin- 
guished from  some  one  else's,  and  that  is  from  Mr.  Hordem's.  We 
are  making  a  contract  that  we  will  procure  a  mortgage  in  Hordem's 
name,  and  we  will  also  pay  to  Mr.  Hordem  861Z.  &r.,  and  the 
interest  due  by  him  and  so  on.  Those  words  show  to  my  mind 
that  they  were  contracting  between  themselves  and  Mr.  Hordem. 
When  the  two  documents  are  looked  at  together,  it  is,  I  think, 
reasonably  clear  that  the  defendants  meant  to  make  a  contract  with 
Mr.  Hordem.  If  Hordern's  name  had  happened  to  be  at  the 
foot  of  the  document,  there  would  have  been  no  question,  and  I  do 
not  think  there  could  have  been  any  argument  at  all.  The  absence 
of  his  name  does  not  make  the  contract  bad  within  the  Statute  of 
Frauds.  That  was  so  decided  in  a  case  of  Retiss  v.  Picksley  (/}. 
I  have  therefore  come  to  the  conclusion  that  the  parties  meant  to 
make  that  agreement  with  Mr.  Hordem,  and  did  so  make  it, 

(/)  L.R.  1  Ex.  842. 
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and  that  it  was  part  of  the  agreement.     And  haTing  made  that  1889 

agreement,  and  it  being  in  writing,  I  can  see  no  reason  why  the       Hordebv 
defendants  should  not  be  called  upon  to  perform  it. 

Besides  the  objection  that  it  does  not  comply  with  the  Statute 
of  Frauds f  Mr.  Topp  has  relied  on  the  fact  that  there  was  no 
commnnication  of  the  alteration  from  three  and  six  months  to  six 
and  nine  months  to  Schnlz  and  Mackie.  I  think  this  was  signed 
by  the  defendants  Schnlz,  Mackie  and  Naughton  in  the  plaintiffs 
office,  and  was  by  them,  or  in  their  presence,  handed  to  the 
plaintiff,  and  intended  by  the  plaintiff  to  be  acted  npon. 

Now  the  next  point  in  dispute  is  as  to  whether  a  document 

onght  to  have  been  tendered  to  the  defendants  for  execution.    In 

my  opinion  it  might  have  been  so  urged  were  it  not  that  I  find  that 

these  persons  were  present  when  the  document  of  2nd  February 

was  signed,  and  that  at  the  defendant's  request  the  plaintiff  was  to 

go  and  get  this  document  formally  drawn  up  by  his  solicitor, 

Mr.  Oibbs,  and  that  the  defendants  intended  to   sign  it,  and 

appointed  a  time  for  meeting  at  Mr.  Gibbs'  office  in  order  to  sign 

it.    If  the  formal  document  had  not  been  ready  at  the  appointed 

time  and  place  for  their  signature,  and  they  had  all  been  there 

ready  to  sign  it,  it  might  have  been  different.     But  it  was  ready. 

They  arranged  to  go  to  that  place  and  sign  the  document.    The 

document  was  ready,  the  plaintiff  was  there  at  the  appointed  time 

ready  to  sign,  but  all  the  defendants  did  not  turn  up. 

I  therefore  order  that  judgment  be  entered  for  the  plaintiff  against  all  the 
defendant!.  Declare  that  the  agpreement  comprised  in  the  two  documents  of 
29th  October  1888  and  2nd  February  1889  is  a  binding  agreement^  and  should  be 
specifically  performed.  Order  that  the  defendants,  except  Peacock,  pay  to  the 
plaintiff  6,0002.  with  interest  thereon  at  6  per  cent,  per  annum  from  6th  February, 
the  861^  8#.  with  interest  thereon  at  6  per  cent,  per  annum  from  6th  February, 
one  half  the  balance  of  the  purchase-money  with  interest  at  8  per  cent,  from 
6th  February  1889,  and  the  other  half  and  interest  at  8  per  cent,  per  annum  by  bill 
dated  the  6th  February  1889  at  nine  months.  Refer  to  Chambers  to  ascertain 
whether  the  defendants,  except  Peacock,  can  procure  a  mortgage  in  the  name  of 
LebbeusHordemfor  12,0002.  Orderthe  defendants,  except  Peacock,  to  pay  the  plaintiff's 
costs  of  action.   Refer  to  tax.   Reserve  further  directions  and  costs.   Liberty  to  apply. 


Notices  of  appeal  were  subsequently  given  by  all  the  defendants 
except  Peacocky  but  they  were  withdrawn  before  the  appeals  were 
heard. 
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LAKE  V.  J0NE8. 

"  TVanifer  qf  Land  Statute'*  (No.  SOI),  ««.  49  and  50— Action  to  recover  land— 
Dramd — Advene  poeeeeeion — Coniinuom  poeeeeeionn-'AhandonmeiU  ofposeeenon 
— Animat  reveriendi. 

In  1871  a  person  took  posseMion  of  a  definite  area  of  land,  which  he  had  then 
pnrchased  from  the  registered  proprietor,  and  cleared  it  of  timher.  He  lived  near  the 
land,  bat  did  not  farther  ase  it  or  do  anything  with  it  till  1884,  when  he  bailt  a 
■tore  npon  it,  fenced  it,  and  went  to  live  npon  it.  He  did  not  ask  for  a  title  till  1877, 
when  the  ezecntors  of  the  registered  proprietor,  by  mistake  of  the  Titles  Office, 
transferred  to  him  a  block  of  land  at  the  sonth-weat  comer  of  the  portion,  be 
having  actually  bought  the  north-west  comer.  Meanwhile  several  transfers  of  the 
portion,  less  the  soath-west  comer  block,  were  made,  when  the  then  proprietor,  being 
about  to  sell,  discovered  the  error,  endeavoured  to  take  advantage  of  the  mistake, 
and  transferred  to  speculators  whatever  interest  he  possessed.  These  speculators, 
obtuned  a  certificate  of  title  to  the  land,  and  then  brought  an  action  to  recover 
the  north-west  comer  against  the  original  purchaser,  npon  whose  rights  there  had 
been  no  intrusion  since  he  bought  in  1871. 

Heldf  thfX  the  endeavour  by  the  registered  proprietor  and  the  purchasers  from 
him  to  take  advantage  of  the  mistake,  though  it  showed  a  low  moral  perception  on 
their  part,  was  not  firaud  within  the  meaning  of  sec.  50  of  the  '*  Transfer  of  Land 
Statute  "  (No.  801). 

Held  atsOf  that  the  building,  fencing,  and  living  upon  the  land  in  1884  might  be 
connected  with  the  act  of  taking  possession  in  1871  so  as  to  form  a  continuoos 
adverse  possession  within  the  meaning  of  sec  49  of  the  "  Tranefer  of  Land  Statute" 
(No.  SOI) — that  there  could  not  be  said  to  be  any  abandonment  of  possession  by  him 
in  the  meantime  so  as  to  revive  the  rights  of  the  registered  proprietor — that  there 
was  throughout  a  clear  animue  revertendi,  on  the  part  of  the  defendant  and  that 
he  was  entitled  to  judgment. 

Action  by  William  Lake  and  Frederick  Lake  against  John 
Jones  to  recover  possession  of  certain  lands  and  mesne  profits  since 
the  year  1884. 
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In  1871  one  Charles  Blakey  was  the  registered  proprietor  of  ^8^ 

the  whole  of  Grown  portion  18,  in  the  parish  of  Wamacne,  and  sold  Laxs 
to  the  defendant  a  portion  of  the  same,  60  feet  by  880  feet,  sitnate  jokm. 
at  the  north-west  extremity  of  the  portion.  Blakey  died  in  1878, 
and  probate  of  his  will  was  granted  to  his  executors,  who,  on 
28th  July  1874,  sold  to  one  Twycross.  On  28th  Jnly  1878 
Twycross  sold  to  one  White,  who  obtained  a  certificate  of  title  and 
on  the  12th  September  1888,  sold  to  the  plaintiffs,  who  in  turn 
obtained  a  certificate  of  title.  The  defendant  in  1877  obtained  a 
certificate  of  title,  as  he  thought,  to  the  land  bought  by  him,  but 
through  a  mistake  the  land  was  described  as  the  south-west 
comer  of  Grown  portion  18  instead  of  north-west  comer.  Owing 
to  a  similar  mistake  the  land  set  out  in  the  certificate  of  title 
of  White  comprised  the  north-west  extremity  of  the  Grown 
portion  which  had  been  sold  to  the  defendant  in  1871.  White 
discovered  this  and  sold  to  the  plaintiffs,  who  also  knew  of  the 
mistake,  whatever  interest  he  might  have  in  the  north-west  corner, 
and  they  in  turn  obtained  a  certificate  of  title  to  this  land.  The 
defendant,  who  was  a  fisherman  and  lived  close  by,  after  purchasing 
the  north-west  comer,  cleared  the  timber  off  it,  but  did  nothing 
more  to  it  or  with  it  till  1884,  when  he  built  a  store  on  the  land 
and  went  to  live  there,  and  had  continued  there  ever  since. 
No  intrasion  upon  his  rights  had  been  attempted  by  the  plaintiffs, 
or  any  person  through  whom  they  claimed,  since  he  had  bought. 
The  plaintiffs  now  based  their  claim  upon  their  certificate  of  titie. 
The  defendant  pleaded  mutual  mistake,  and  claimed  rectification, 
and  also  relied  upon  adverse  possession. 

Neighbour,  for  the  plaintiffs,  cited  Oravea  v.  Wharton  (a) ; 
Staughton  v.  Brown  (b) ;  ChUhohn  v.  Capper  (c) ;  Transfer  of 
Land  Statute  (No.  801),  sees.  47,  49,  and  60. 

Weigall,  for  the  defendant,  cited  Sutherland  v.  Peel  (d), 

a'Beckbtt,  J.  In  the  year  1871  the  defendant,  a  fisherman, 
bought  a  small  piece  of  land  for  the  sum  of  4Z.  from  the  registered 
proprietor.     What  the  registered  proprietor  intended  to  sell,  and 

(a)   5  V.L.R.  (L.),  p.  100.  (c)   6  W.  W.  &  a'B.  (L.)  225. 

(6)   1  V.L.R.  (L.)  160.  (d)  1  W.  W.  &  a'B.  (Eq.)  18. 

V.L.R.,  VoL  XV.  3A 
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1889  the  present  defendant  to  buy,  was  the  piece  of  land  as  to  which  this 

hAxm  action  is  brought.  Other  persons  bought  sinular  allotments  from 
JoNBS.  Blakey  at  the  same  time.  By  a  mistake,  apparently  originated  in 
the  Titles  Office,  a  road  fronting  the  beach,  which  would  properly 
describe  the  road  on  which  the  frontages  were,  was  mistaken  for 
another  road  running  at  right  angles  to  it,  and  by  this  mistake 
these  people  who  bought  these  allotments,  and  who  went  to  his 
executors  some  years  afterwards  to  get  title,  and,  as  they  thought, 
got  title,  got  title  to  pieces  of  land  in  the  wrong  position  altogether. 
They  thought  they  had  a  certificate  of  title  to  thd  land  they 
bought,  but  they  had  not.  That  being  so,  the  land  passes  by 
transfers  of  the  registered  title  of  the  whole  block,  including  the 
land  occupied  by  the  people  having  the  mistaken  transfers. 
Nobody  seems  to  have  become  aware  of  it  till  recently,  when 
White,  desiring  to  sell — he  had  all  along  recognised  these  persons 
in  possession  as  having  the  land  to  which  they  had  no  title — 
discovered  that  by  an  accident  he  may  do  the  persons  against 
whom  he  has  not  supposed  himself  to  have  any  claim  at  all  an 
injury  and  himself  a  benefit — discovered  that  he  had  a  legal  right 
to  this  property.  He  then  transferred  the  property  to  speculators 
ready  to  buy  out  his  interest  for  what  it  was  worth,  and  take  their 
chance  of  turning  out  the  rightful  occupants  in  a  moral  sense.  Of 
course,  we  have  not  to  deal  with  the  moral  sense,  but  I  refer  to  the 
facts  in  reference  to  the  Transfer  of  Land  Statute  providing  that  a 
person  buying  from  the  registered  proprietor  shall  not  be  concerned 
to  inquire  as  to  how  title  was  got  by  him,  except  in  the  case  of 
fraud.  This  conduct  in  buying  that  interest,  I  think,  was  not 
fraud.  The  conduct  of  White,  and  the  persons  who  bought  from 
him,  might  indicate  a  very  low  moral  perception,  but  I  do  not 
think  it  was  fraud  within  the  meaning  of  sec.  60  of  the  Transfer 
of  Land  Statute  (No.  801).  I  have  therefore  to  consider  whether 
the  title  of  the  registered  proprietor  is  affected  by  another  qualifica- 
tion, which  in  all  cases  affects  the  title  of  the  registered  proprietor, 
that  of  adverse  possession.  Now  the  provision  as  to  adverse 
possession  in  sec.  49,  as  this  Court  has  always  held,  was  intended 
to  give  to  persons  in  possession  the  same  rights  with  reference  to 
possession  and  want  of  possession  by  the  rightful  owner  as  they 
would  possess  if  they  were  assailed  by  a  person  having  a  good  title 
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at  common  law  by  deeds  to  the  land  with  reference  to  which  the  18^9 

action  was  brought.  I  have  therefore  to  consider  whether  there  Lau 
has  been  snch  a  length  of  possession  as  entitles  him  to  the  pro-  jovsa 
taction  of  that  qualification  in  sec.  49.  That  involves  a  question 
of  fact.  The  evidence  is  that  after  the  purchase,  and  in  the  year 
1871,  this  man  who  bought  this  land  went  upourit,  and  in  the 
exercise  of  the  rights  which  he  supposed  himself  to  possess, 
and  not  as  a  trespasser  or  intruder  or  a  person  trusting  to  the 
forbearance  of  anybody  else,  went  upon  it  and- cut  the  timber. 
Counsel  for  the  plaintiff  has  referred  me  to  cases  in  which  the 
principle,  with  which  I  perfectly  agree,  has  been  laid  down 
that  a  mere  casual  cutting  a  tree  or  log  by  somebody  who 
cuts  it  and  is  off,  is  not  such  evidence  as  a  jury  would  regard 
as  to  the  intention  which  would  be  at  all  satisfactory  evidence  in 
establishing  a  title  by  adverse  possession  ;  but  the  act  here  was  an 
act  by  a  person  who  had  over  a  definite  area  a  reason  for  supposing 
he  had  a  right  to  exercise  rights,  and  did  so.  I  think  no  sound 
distinction  can  be  drawn  between  a  man  going  upon  a  small  piece 
of  land  and  clearing  the  timber  off  it,  and  ploughing  it.  Now, 
suppose  this  man  had  ploughed  that  land.  It  was  a  definite  area. 
There  was  only  one  piece  of  it  left  open,  and  he  says,  and  I  believe 
him,  that  over  that  area  he  removed  and  used  for  his  own  purposes 
the  timber.  That  is  an  assertion  of  right  in  reference  to  the  land 
which  is  corroborated  by  the  fact  that  there  was  an  arrangement 
with  the  owners  for  cutting  timber  from  other  parts  of  the  land  for 
which  he  was  to  pay.  He  was  living  on  the  beach  close  by,  and 
did  nothing  further  with  reference  to  the  land  until  some  five  or  six 
years  ago,  when  he  went  upon  it,  took  possession  of  it,  built  a  store 
upon  it,  and  fenced  it.  There  had  in  the  interval  been  not  the 
slightest  intrusion  by  anybody  else.  Can  I  then  regard  the  occu- 
pation at  the  later  date  and  connect  it  with  the  cutting  timber,  and 
treat  this  person  as  having  been  in  possession  throughout  that 
period  ?  I  think  I  can.  It  is  to  be  remembered  that  I  start  with 
a  clear  act  of  taking  possession,  what  I  regard  on  the  facts  and  on 
the  law  as  justifying  me  in  holding  as  a  clear  taking  of  possession 
of  the  land  in  1871.  That  was  followed  by  residence  near  the  land, 
and  by  going  into  actual  occupation  and  building  on  the  land  at  a 
later  period,  there  having  been  no  intrusion  by  anyone  else  in  the 
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1889  meantimey  I  think  that  justifies  the  conclusion  that  he  vas  in 
Lm  possession  for  the  whole  period — ^that  the  defendant  was  the  owner 
Jom.  ^^  ^®  ^^  between  the  time  of  his  clearing  and  his  boilding  his 
house  upon  it.  I  come  to  that  conclusion,  not  forgetting  the  recent 
decisions  having  a  most  important  bearing  on  this  question  of 
possession,  and  the  recent  Act  dealing  with  the  operation  of  the 
Statute  of  LinUtationa.  It  has  been  decided  in  May  y.  Martin  (e), 
by  two  judges  of  this  Court,  that  the  law  as  formerly  considered, 
that  it  must  not  only  be  the  right  man  out  but  the  wrong  man  in 
to  make  a  title  by  adverse  possession,  was  wrong,  and  that  it  was 
enough  that  the  right  man  was  out.  The  Chief  Justice  dissented 
from  that  view,  and  the  Privy  douncil  agreed  with  the  opinion  of 
the  Chief  Justice  in  the  case  of  The  Trusteee,  Executors,  and  Agency 
Company  Limited  v.  Short  (/).  The  headnote  to  that  case  is — 
''  The  English  Limitation  Act  (8  and  4  Will.  IV.,  c.  27),  adopted 
by  New  South  Wales  Act  No.  8  of  1887,  does  not  continue  to  run 
against  the  rightftil  owner  of  land  after  an  intruder  has  relinquished 
possession  without  acquiring  title  under  the  Act.  Possession  so 
abandoned  leaves  the  rightful  owner  in  the  same  position  in  all 
respects  as  he  was  before  the  intrusion  took  place.  The  Act 
applies  not  to  want  of  possession  by  the  plaintiff,  but  to  cases 
where  he  has  been  out  of  and  another  person  in  possession  for  the 
prescribed  time." 

That  is  a  case  which  appears  to  be  an  authority  in  favour  of 
the  plaintiff,  but  I  do  not  think  that  authority  at  all  conflicts  with 
the  view  I  take  as  to  the  character  of  possession  in  the  present 
instance.  There  is  no  suggestion  of  abandonment,  and  in  giving 
judgment  in  that  case  in  the  Privy  Council  their  Lordships  show 
what  they  are  proceeding  upon — they  are  not  dealing  with  a  case 
such  as  the  present,  where  a  person  in  possession  does  not  use  the 
land  because  he  does  not  want  it.  They  are  not  considering  such 
a  case,  but  this  is  what  they  say  at  page  798 :  "  They  are  of 
opinion  that  if  a  person  enters  upon  the  land  of  another  and  holds 
possession  for  a  time,  and  then,  without  having  acquired  title  under 
the  Statute,  abandons  possession,  the  rightful  owner  on  the  aban- 
donment is  in  the  same  position  in  all  respects  as  he  was  before 
the  intrusion  took  place.     There  is  no  one  against  whom  he  can 

(0)  11  y.L.R.  662.  (/)  18  App.  Caa.  798. 
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bring  an  action.    He  cannot  make  an  entry  npon  himself.    There  1880 

is  no  positive  enactment,  nor  is  there  any  principle  of  law,  which  laxb 
requires  him  to  do  any  act,  to  issue  any  notice,  or  to  perform  any  jokm 
ceremony  in  order  to  rehabilitate  himself.  No  new  departure  is 
necessary.  The  possession  of  the  intruder,  ineffectual  for  the 
purpose  of  transferring  title,  ceases  upon  its  abandonment  to  be 
effectual  for  any  purpose.  It  does  not  leave  behind  it  any  doud 
on  the  title  of  the  rightful  owner,  or  any  secret  process  at  work  for 
the  possible  benefit  in  time  to  come  of  some  casual  interloper  or 
lucliy  vagrant." 

Those  are  not  expressions  applicable  to  this  case.  In  reference 
to  the  question  of  fact,  there  is  a  valuable  expression  of  opinion  in 
the  case  to  which  Mr.  Neighbour  referred  of  Orave  v.  Wharton  (g), 
in  the  judgment  of  the  Chief  Justice.  That  was  a  case  in  which  a 
fence  had  been  put  up  and  afterwards  fell  to  decay,  but  the  posts 
were  still  there,  and  it  was  a  question  whether  the  old  posts  were 
a  continuance  of  possession,  and  it  was  held  it  was  not.  The  Chief 
Justice  says  :  "  It  was  contended  that  a  short  interval  of  absence, 
say,  for  the  sake  of  argument,  a  few  minutes,  would  not  destroy 
the  continuity  of  occupation ;  difficult  questions  might  no  doubt 
arise  in  such  cases  as  to  whether  the  person  in  possession  left  with 
an  intention  of  returning.  It  would  be  a  question  of  fact  quo 
animo  the  person  leftr,  whether  animo  revertendi,  and  an  inference 
might  under  certain  circumstances  possibly  be  drawn  in  favour  of 
continuity  of  occupation.  No  such  circumstances  existed  in  this 
case.    I  think  the  Rule  must  be  discharged." 

Here  there  is  a  clear  animvs  revertendi.  No  one  could  doubt 
that  a  man  who  took  possession  by  cutting  off  timber  in  1871 
meant  to  retain  it,  and  meant  to  return,  and  did  return  in  pursuance 
of  that  intention.  So  that  I  think  there  is  a  continuance  of 
possession  by  a  person  who  is  made  a  person  in  the  sense  of  the 
Transfer  of  Land  Statute  adverse  to  the  owner,  that  is  to  the 
owner  under  the  Statute,  and  there  has  undoubtedly  been  no  entry 
by  the  person  who  brings  this  action,  or  by  any  person  through 
whom  he  claims  for  a  period  of  fifteen  years.  There  has  been  no 
assertion  of  title  or  no  act  of  ownership  attempted.  There  has 
been,  in  fact,  a  complete  absence  of  possession.     The  only  way  in 

(si)  6  V.L.R.  (L.),  p.  100. 
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18^  which  he  could  be  said  to  be  in  poBsession  would  be  by  treating 

Laki  this  going  into  land  and  cutting  timber  as  no  act  of  possession  at 
JoKis.  ^ — *^**  *^®  possession  by  the  owner  before  the  sale  has  been 
unbroken,  and  continuing  to  the  present  time.  In  consequence  of 
the  decision  in  May  y.  Martin^  and  to  quiet  the  uneasiness  that 
case  excited,  an  Act  (No.  878)  was  passed,  to  which  reference  has 
been  made.  That  Act  provided  that  something  more  than  absence 
of  possession  by  the  rightful  owner  was  necessary  to  make  him  lose 
his  title.  The  going  into  possession  of  the  land  and  clearing  it  of 
timber  was,  to  my  mind,  quite  su£Scient — it  was  equivalent  to 
going  on  the  land  ancC  ploughing  it,  and  asserting  rights  to  it,  and 
I  think  it  was  quite  sufficient  to  attract  the  operation  of  the  Act 
(No.  878).  I  think  there  has  been  possession  in  fact  in  1871,  and 
a  subsequent  possession  undoubtedly  at  a  later  period,  and  in  the 
eye  of  the  law  the  possession  in  that  interval  has  been  that  of  the 
defendant.  I  therefore  think  this  attempt  to  deprive  him  of  the 
land,  which  in  fairness  belongs  to  him,  fortunately  fails,  and  I  give 
judgment  for  the  defendant  with  costs. 

Solicitor  for  plaintiff:  Talhot. 
Solicitor  for  defendant :  Grant  A  Son. 

A.  J.  A. 


jfQ^  IH  THB  Will  asd  Codicil  or  HENRY  HOLMES,  Deoeisbd. 

~~  **Tke  Administration  Act  1872"  (Nb,  427),  «.  2S—Sx§cutors'  communon—SMnOnr 

1^^  -^^  a  legatee — I>ietrilmtion  among  exeeutort. 

"^^  The  fact  that  an  executor  b  a  beneficiary  nnder  the  will  is  not  to  deprire  bim 

of  hiB  right  to  commission,  unless  it  clearly  f^pears  that  the  testator  intended 
that  the  legacy  or  gift  should  be  a  reward  for  his  sendees  as  executor. 

Commission  to  executors  will  be  to  them  as  a  body ;  the  Court  will  not  fonnslly 
interfere  in  the  question  of  distribution  among  them. 

Appeal  from  an  order  of  Hodges,  J. 

The  facts  sufficiently  appear  from  the  judgment. 

HayeSf  in  support  of  the  appeal  on  the  question  of  allowing 
commission  to  executors  who  took  a  legacy  or  gift  under  the  will. 
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cited  Re  Fellows  (a);  Re  Millin  (6);  Re  Pender  (c);  Re  Rolfe  (d);  f.o. 

Re  Kay  (e)  ;    and  as  to  allowing  commission  to  execntors  as  a  iggg 

body,  and  not  to  one  only :  Re  Henry  (J) ;  Re  Cameron  (g). 


The  Chief  Justice  delivered  the  judgment  of  the  Court 
[HioiNBOTHAMy  C.J.,  HoLBOTD  and  Kbrpbbd,  JJ.]  .  This  was  an 
exparte  application  by  executors  for  leave  to  pass  their  accounts, 
and  that  commission  should  be  allowed  to  them.  The  learned 
judge  has  allowed  commission  to  one  only  of  the  executors,  and  it 
is  stated  that  that  decision  was  upon  the  ground  that  commission 
should  not  be  allowed  to  the  other  executor  because  he  was  a 
beneficiary  to  a  very  large  extent  under  the  provisions  of  the 
testator's  will.  The  decisions  which  have  been  cited  clearly  show 
that  the  fact  that  an  executor  is  a  legatee  under  a  will  is  not  to 
deprive  him  of  his  right  to  claim  commission  unless  it  appears 
clearly  that  the  testator  intended  that  the  legacy  or  gift  should 
be  a  reward  for  his  services  as  executor.  In  the  present  case 
the  will  discloses  no  such  intention  of  the  testator.  We  think 
that  either  both  the  executors  or  neither  of  them  should  receive 
commission.  The  terms  of  the  25th  section  of  *^  The  AdminiMra- 
Hm  Act  1872'*  (No.  427)  clearly  provide  that  the  Court  or 
Master  shall  allow  the  commission  to  the  executors  as  a  body. 
Whether  there  be  one  or  more  it  is  to  be  allowed  to  them  as  a 
body,  and  distribution  between  themselves  is  a  matter  in  which 
the  Court  will  not  formally  interfere.  We  think  that  the  proper 
course  to  take  on  the  present  application  will  be  to  grant  this 
appeal,  and  to  discharge  the  order  of  the  learned  judge  altogether, 
leaving  it  to  the  parties  to  make  a  further  application,  if  they  be 
so  advised,  upon  such  materials  as  they  may  think  proper  to  be 
adduced. 

Solicitors:  Lynch,  McDonald,  Stillman  d  Keep. 

A.  J.  A. 


(a)   6  V.L.R.  (I.)  82. 

(e)    2  V.L.R.  (I.)  94. 

(h)    2  V.L.R.  (I.)  58  and  86. 

(/)  1  A.L.T.  92. 

(c)    4A.J.E.141. 

(gj  IhidlTA, 

(d)   5A.J.B.94. 

In  re 
HoLMia. 
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F.O.  IH  Bi  SINCLAIR^  BZPASTB  WATSON. 

X889  "/MoloMMy  StmtmU  1871"  (Ho.  879),  m.   14,  \9>2'Ar—ExamiiMUum  Swmmont— 

8§fi.  28,  80.  WUu6M9—Caitt—C0wrt  ofIn9olvene^-'Juriidieti(m^Memedy-—WrU  qf  IVoAi- 

The  Court  of  InsolTency  has  no  jorisdictioD  to  order  a  witness  summoned  before 
it  for  examination  under  sees.  182-4  of  the  "Intolveney  Statute  1871 "  (No.  879)  to 
pay  costs,  and  will  be  restrained  by  writ  of  prohibition  from  enforcing  an  order  so 
directiiig. 

Bulb  nisi  to  prohibit  the  Court  of  Insolyency,  Melboome,  and 
the  tmstee  of  the  inBolvent  estate  of  G.  W.  Sinclair,  from  proceed- 
ing farther  with  an  order  made  on  the  Slat  of  May  1889,  directing 
Mr.  Charles  Marriott  Watson,  solicitor,  who  had  been  examined  as 
a  witness  in  the  estate,  to  pay  certain  costs  occasioned  by  his 
examination. 

An  application  was  made  to  the  Gonrt  of  Insolvency,  Melbonme, 
for  an  order  directing  Mr.  Watson  to  pay  the  costs  of  some 
examinations  which  had  been  held  in  the  insolvent  estate  of 
C.  W.  Sinclair,  on  the  ground  that  Mr.  Watson  had  rendered  the 
examinations  necessary  by  not  furnishing  certain  accounts.  His 
Honor  Judge  Molesworth  delivered  the  following  reserved 
decision  in  the.  matter : — **  The  application  is  of  an  unusual  kind. 
The  Court  is  asked  under  the  14th  section  of  the  Insolvency 
Statute  to  make  a  person  who  is  a  witness,  and  is  examined  res- 
pecting the  insolvent's  estate,  pay  the  costs  of  some  examinations. 
The  witness  in  question,  Mr.  Charles  Marriott  Watson,  a  solicitor 
of  the  Supreme  Court,  was  examined  before  the  Court  on  the  6th 
of  March  of  this  year,  on  the  1st  April,  the  6th  May,  and  the  27th, 
28th,  and  29th  May,  when  the  examination  was  adjourned  so  that 
the  trustee  of  the  estate  and  his  solicitor  might  go  through  certain 
books  of  account  in  one  of  the  rooms  connected  with  the  court- 
house. According  to  the  insolvent's  schedule,  Mr.  Charles 
Marriott  Watson  was  a  debtor  to  the  estate  to  the  amount  of 
4,8001.  According  to  Mr.  Watson's  own  admission  he  acted  for 
the  insolvent  as  his  solicitor,  and  also  received  large  sums  of 
money,  in  round  numbers  about  16,0002.,  for  and  on  account  of  the 
insolvent ;  and  according  to  his  statements  he  made  payments  for 
and  on  account  of  the  insolvent,  and  he  claimed  large  amounts  for 
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eosts,  and  that,  instead  of  being  a  debtor  to  the  estate  to  the  ^•^^ 

amonnt  of  4,800Z.,  as  alleged  by  the  insolvent,  he  is  a  creditor  on  i889 

it.  Under  those  circumstances  the  trustee  acting  for  the  creditors  j]^ 
natnrally  wished  to  examine  Mr.  Watson,  and  to  canse  him  to  SufOLAiB, 
account  for  the  large  sums  of  money,  amounting  to  15,000Z.,  which  Watbon. 
he  had  received.  When  Mr.  Watson  was  examined  on  the  6th 
March  he  stated  that  he  was  able  to  account  for  that  large  sum  of 
money;  and  indeed  one  would  naturally  expect  that  a  solicitor 
acting  as  an  agent  for  the  insolvent  would  be  in  a  position  to 
account  for  what  became  of  the  money.  Mr.  Watson  said  that  his 
books  were  at  Ballarat,  and  that  it  would  be  necessary  to  grant  an 
adjournment  in  consequence  of  that  fact.  The  examination  which 
was  held  on  the  6th  March  was  accordingly  adjourned  to  the 
1st  April,  and  an  adjournment  to  the  6th  May  then  took  place,' 
and  further  examinations  were  made  on  the  27th,  28th,  and  29th 
May.  The  question  now  is  whether  the  creditors  should  pay  the 
costs  of  those  examinations,  or  whether  any  part  of  the  expenses 
of  them  should  be  borne  by  the  witness.  I  think  that  some  of 
those  examinations  were  rendered  necessary  by  the  fact  that 
Mr.  Watson  did  not  do  what  he  undertook  to  do  on  the  6th  March, 
namely,  famish  a  full  account  of  how  much  of  the  money  he  paid 
away  on  behalf  of  the  insolvent,  how  much  he  claimed  for  law 
costs,  and  how  much,  if  anything,  remained  due  to  the  estate ; 
or,  if  the  facts  be  as  he  asserted,  how  much  the  estate  was  indebted 
to  him.  It  is  only  fair  as  between  the  creditors  and  Mr.  Watson 
that  the  costs  of  some  of  the  examinations,  at  all  events,  should 
be  borne  by  him.  It  was  his  fault  that  he  was  before  the  Court 
on  so  many  different  occasions.  Order  that  Mr.  Watson  should 
pay  to  the  trustee  of  the  insolvent's  estate  the  costs  of  the  exami- 
nations held  on  the  6th  May,  and  the  27th,  28th,  and  29th  May. 
Befer  the  matter  to  the  chief  clerk  to  tax  the  costs  and  declare 
what  the  amount  was,  after  which  I  will  make  an  order  for  the 
payment  of  the  amount  so  fixed." 


Mr.  Watson  then  applied  to  a  judge  of  the  Supreme  Court,  and 
obtained  a  rule  nm  to  prohibit  the  Court  of  Insolvency,  Melbourne, 
from  proceeding  further  under  the  order,  on  the  ground  that  it  had 
no  jurisdiction  to  make  it. 
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F.o.  OoldsmUh  and  Topp  now  moved  the  role  absolnte. 

1880 

"^^  Higgim  showed  cause,  and  took  a  preliminaiy  objection:— 

SmoLAiB,      Prohibition  does  not  lie  against  the  Court  of  Insolvency.    Appeal 

Wawok.       18  the    proper    remedy :    Exparte    Levy    (a)  ;   Exparte    Carey^ 

re  BottreU  (6).      The  Court  will  not  take  the  serious  step  of 

granting  a  writ  of  prohibition  if  the  Legislature  has  given  an^ 

adequate  remedy. 

[HioiNBOTHAM,  C.J.  If  a  party  chooses  to  insist  on  it  as  a 
legal  right,  is  he  not  at  liberty  to  do  so  ?  Besides  was  it  not  a 
question  for  the  discretion  of  Mr.  Justice  Williams,  who  made  the 
rule  nisi  ? 

HoLBOTD,  J.  There  have  been  prohibitions  granted  against 
the  Court  of  Mines,  where  there  was  also  an  appeal.] 

In  Exparte  Levy  the  Court  refused  a  writ  of  prohibition 
because  there  was  an  appeal. 

Ooldemith  and  Topp  were  not  called  upon  on  the  preliminaiy 
objection. 

Feb  Cubum.    We  overrule  the  preliminary  objection. 

Eebfbbd,  J.  I  would  add  that  if  there  is  one  remedy  which 
the  Court  will  grant  more  swiftly  than  ant)ther,  it  is  to  issue  a  writ 
of  prohibition  against  an  inferior  Court  if  it  has  no  jurisdiction. 

Higgine  showed  cause — ^Mr.  Watson  was  examined  as  a  witness 
under  sec.  188  of  the  "  Insolvency  Statute  1871 "  (No.  879), 
which  enables  the  Court  to  summon  before  it  for  examination 
the  insolvent  or  his  wife  or  '^any  other  person"  known  or 
suspected  to  have  in  his  possession  any  of  the  insolvent's  estate 
or  effects,  or  ^'  any  person "  whom  the  Court  may  deem  capable 
of  giving  information  respecting  the  insolvent,  his  trade,  dealings, 
or  property,  and  has  power  by  warrant  to  cause  such  person 
to  be  apprehended  if  he  refuses  to  come  before  the  Court,  and 
has  also  power  to  commit  him  to  prison  for  certain  other  offences 

{a)  1  y.L.B.  (L.)  271.  (&)  4  y.L.B.  (L.)  408. 
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mentioned  in  the  section ;  and  the  Court  has  the  further  power  f.o. 

giTen  it  by  sec.  14  in  all  matters  before  it  to  award  costs  out  of  ^^ 

the  insolvent  estate  or  against  "  any  person  or  persons,"  using  j— 

the  widest  possible   terms.      It  is  therefore  submitted  that  the       Sinolaib, 
learned  judge  was  at  liberty  under  that  section  to  award  costs       watsok. 
against   a  witness  summoned  for  examination  under   sec.    188. 
The  examination  of  a  witness  under  that  section  is  a  statutory 
proceeding  which  the  Court  enables  the  trustee  to  initiate,  and  the 
witness  is  as  much  a  party  to  it  as  the  trustee  is. 

[HoLBOYD,  J.  Is  there  any  power  in  the  Court  of  Insolvency 
to  order  a  witness  to  file  accounts  ?  ] 

It  has  been  held  to  the  contrary :  Exparte  Reynolds  (c).  A 
witness  is  always  allowed  the  services  of  counsel  on  an  examination 
summons,  and  it  has  been  held  that  he  is  entitled  to  the  costs  of 
his  counsel:  Exparte  WaddeU  (d) ;  Re  Reeves  (e).  An  appeal 
lies  froin  any  order  of  the  Court  of  Insolvency :  Re  Mackay  (/), 
and  the  Court  will  not  grant  a  writ  of  prohibition  where  there  is 
another  remedy :  Exparte  Casey,  re  BottreU  (g). 

Goldsmith  in  support  of  the  rule — ^It  is  a  doctrine  unknown  to 

eommon  law  that  a  witness,  as  such,  should  be  ordered  to  pay  costs ; 

and  if  a  Statute  is  to  impose  burdens  on  individuals,  the  jurisdiction 

must  be  given  in  express  terms.    Under  the  English  Bankruptcy 

Act  of  1869,  82  and  88  Vic,  c.  71,  sec.  68,  there  was  express 

power  to  impose  costs  upon  a  witness,  but  that  power  is  not  given 

by  the  Victorian  Act.     It  is  submitted  that  the  words  "  any  person 

or  persons  "  in  sec.  14  of  the  Act  refer  only  to  the  parties  to  a 

proceeding  before  the  Court,     A  witness  is  not  a  party,  and  it  is 

only  as  a  matter  of  favour  that  he  is  allowed  to  have  counsel 

to  watch  the  examination  on  his  behalf.    He  also  referred  to 

Re  Taylor  (h). 

Cur,  adv.  wit. 

HiaiKBOTHAM,  C.J.  Bule  nisi  to  prohibit  the  Court  of 
Insolvency  at  Melbourne  and  the  trustee  of  the  estate  of  the 

(c)  21  Ch.  D.  eOl.  (/)  2  V.R.  (I.),  p.  28. 

(d)  6Ch.  D.828.  {g)  4  V.L.R.  ^.)  408. 
(•)    1A.L.T.7.                                           (A)   11A.L.T.28. 
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F.o.  insolyent  from  further  proceeding  in  an  order  of  the  Court  dated 

1889  8lBt  May  1889.    Mr.  Charles  Marriott  Watson,  on  whose  behalf 

^^  the  rale  niH  was  obtained,  was  summoned  before  the  Court  of 

SivoLAiB,  Insolyency  and  examined  as  a  witness  on  the  27th,  28th,  and  29th 
WAnov.  lays  of  May  1889,  under  Part  YU.,  sees.  182  and  184  of  the 
RigMMam^CJ.  "  Insolvency  Statute  1871."  The  witness  had  been  the  solicitor 
of  the  insolvent  for  many  years  prior  to  the  insolvency,  and  was  set 
down  in  the  insolvent's  schedule  as  a  debtor  in  the  sum  of  4,0001. 
When  he  was  communicated  with  by  the  trustee  he  claimed  that 
the  insolvent  was  indebted  to  him.  He  was  repeatedly  applied  to 
for  a  statement  of  his  accounts  with  the  insolvent,  but  he  neglected 
to  furnish  it.  He  was  subsequently,  and  after  a  long  delay, 
sxmmioned  to  attend  the  Court  for  the  purpose  of  examination. 
The  Court,  though  it  was  applied  to,  then  made  no  order,  but 
Mr.  Watson  promised  the  Court  to  make  out  an  account  of  his 
transactions  with  the  insolvent,  and  furnish  it  to  the  trustee.  He 
delayed  and  neglected  to  fulfil  this  promise,  and  thus  rendered  it 
necessary  that  he  should  be  further  examined  during  three  days  at 
the  end  of  May,  to  which  the  examination  had  to  be  postponed. 
The  Court  then  ordered  him  to  pay  the  taxed  costs  of  the  trustee 
of  this  last  examination  on  the  ground  that  it  had  been  rendered 
necessary  through  his  failure  to  deliver  his  accounts.  The  order 
was  made  under  the  14th  section  of  the  Act,  which  provides  that 
''  The  judges  of  the  Supreme  Court  or  of  the  Court  of  Insolvency 
may  in  all  matters  before  them,  whether  in  court  or  chambera, 
award,  either  out  of  the  insolvent  estate  or  against  any  person  or 
persons,  such  costs  as  to  them  shall  seem  just."  The  terms  of  the 
section  are  large.  They  apply  generally  to  and  include  the  numeroas 
cases  in  which  the  insolvent  and  the  trustee  or  assignee  and 
creditors  are  engaged  as  parties  in  matters  in  contention  between 
them,  and  also  questions  of  disputed  ownership  of  property.  But 
we  think  that  this  section  does  not  extend  to  the  case  of  a  persou 
who  attends  for  examination  under  Part  VII.  in  the  character  of  a 
witness  merely,  so  as  to  render  him  liable  to  have  the  costs  of  such 
examination  awarded  against  him.  The  proceedings  under  this 
part  of  the  Act  are  inquisitorial  rather  than  contentious.  They 
are  had  for  the  purpose  of  eliciting  and  discovering  evidence  for 
future  use,  not  iosi  thfi  purpose  of  hearing  and  determiaing  upon 
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fiKts  abeady  proved.     The  inBolyent  and  every  other  person  sum-  f.o. 

moned  before  the  Court  to  be  examined  is  entitled  to  the  same  iggp 

conduct-money,   and    expenses  as  a  witness  in  a  civil  suit,  and  ^j^ 

ample  powers  are  given  to  the  Court  of  compelling  the  production       Siwolaib, 

by  the  insolvent  of  books,  papers,  and  documents,  and  of  punishing       Watbon. 

prevarication,  or  evasion,  or  refusal  to  attend,  or  to  answer  of  any  jyj^„j^Ji^„i^(7.j^. 

witness.     The  insolvent  and  all  other  persons  are,  for  the  purpose 

of  this  examination,  witnesses  only,  and  we  think  that  it  was  not 

intended  by  the  Legislature  that,  in  addition  to  his  obligations  and 

liabilities  as  a  witness,  a  person  summoned  to  attend  should  be 

made  liable  for  the  costs  of  the  examination  merely  because  he  had 

been  dilatory  in  rendering,  in  pursuance  of  a  promise,  accounts 

which  he  had  not  been  coLpressly  ordered  by  the  Court  to  produce 

at  the  examination,  and  which  the  Court  had  no  power  to  order 

him  to  make  out.     As  the  Court  had  no  jurisdiction,  in  our  opinion, 

to  make  this  order,  the  rule  for  prohibition  must  be  made  absolute, 

but  without  costs. 

HoLBOTD,  J.  Under  sec.  188  of  The  Insolvency  Statute 
the  Court  has  power  to  summon  before  it  not  only  the  insolvent 
or  his  wife,  but  any  other  person  known  or  suspected  to  have  in 
his  possession  any  of  the  estate  or  effects  belonging  to  the 
insolvent,  or  supposed  to  be  indebted  to  the  insolvent,  or  any 
person  whom  the  Court  may  deem  capable  of  giving  information 
respecting  the  insolvent  his  trade  dealings  or  property,  and  the 
Court  may  require  any  such  person  to  produce  any  documents 
in  his  custody  or  power  relating  to  the  insolvent  his  dealings  or 
property.  At  this  examination  there  is  no  dispute  of  any  kind 
before  the  Court  to  be  determined.  The  proceeding  is  simply 
inquisitorial,  and  the  Court  may  get  anybody  before  it  whom  it 
thinks  capable  of  giving  any  information,  and  may  elicit  from 
him  without  regard  to  the  ordinary  rules  of  evidence  facts  which 
may  afterwards  be  used  against  him  or  any  other  person  in 
eonnection  with  the  insolvent's  estate.  That  is  an  extraordinary 
power.  The  Court  may  require  such  person  to  answer  all  questions 
and  to  produce  any  documents  connected  with  the  insolvent  estate. 
If  the  witness  refuses  to  answer  questions,  or  does  not  answer,  if  he 
prevaricatesy  if  he  refuses  to  produce  books  or  documents,  then  he 
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can  be  pnnished  by  impriaonment,  and  kept  in  custody  till  he  does 
what  is  required.     The  person  so  called  and  examined  as  a  witness, 
and  whose  testimony  may  be  afterwards  used,  is  entitled  to  his 
conduct-money  and  expenses.     There  is  no  power  given  by  the 
section  to  inflict  on  him  the  costs  of  the  proceedings  for  any  canse 
whatever.     Under  the  English  Bankruptcy  Statute,  82  and  38  Vic, 
c.  71,  sec.  98»  it  is  expressly  provided  that  when  in  an  examination 
of  this  kind  a  witness  admits  a  liability  to  the  insolvent  estate,  the 
Court  may  order  him  to  pay  the  amount  of  the  liability  with  or 
without  costs.     The  examination  is  then  turned  into  a  contentions 
proceeding   in    which    the    witness   has    admitted    his    liability. 
Rules  have  been  made  under  the  power  given  by  the  English 
Bankruptcy  Act  (rules  166  and  168),  under  which  costs  are  dealt 
with,  and  the  fullest  power  of  giving  costs  has  been  conferred. 
But  the  enactment  was  necessary  in  order  to  turn  the  matter 
into  a  litigation  between  the  parties.     For  those  reasons  I  think  it 
was  not  intended  that  under  the  general  words  of  the  Victorian 
Act,  sees.  14  and  188,  a  witness  should  be  punished  by  making 
him  pay  costs  for  his  delay  neglect  or  misconduct  of  any  kind.    I 
may  say  that  the  offer  by  him  to  make  a  statement  of  accounts  was 
purely  voluntary  on  his  part,  and  he  could  not  be  compelled  to  do 
it.    He  could  be  compelled  to  produce  all  documents  and  books, 
but  not  to  make  out  a  statement  of  accounts. 


Eebfebd,  J.  I  entirely  concur.  I  would  only  add  that  the 
**  matters  ''  referred  to  in  sec.  14  in  which  costs  can  be  given  mean 
contentious  matters,  as  is  further  shown  by  the  use  of  the  word 
"  against." 

Rule  absoltUe,  tcithotU  cosU. 

Solicitor  in  support  of  rule  :  C,  M.  Watson. 
Solicitors  for  the  trustee,  contra  :  Lynchy  McDonaJd,  Stiliman 
d  Keep. 

A.  J.  A. 
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CONNELL  V.  THE  COLONIAL  MUTUAL  LIFE  ASSURANCE  SOCIETY  ^  }^^o 

LIMITED.  ""'''21'^' 

WiU  eouiiruGiion^Claufe  agmnH  alietusUon — AhsoluU  gift — Proviso  for  cesser  ^^^' 

on  alienation. 

By  his  will  a  testator  devised  a  piece  of  land  to  his  son  for  life,  and  after  his 
death  to  such  nse  or  uses  for  snch  estates  and  in  such  manner  for  the  benefit  of  all 
or  any  one  or  more  of  his  children  as  he  by  deed  or  will  should  appoint,  and  in  default 
of  appointment,  to  his  children  equally  in  fee  simple,  and  in  default  of  children 
attuning  21,  to  his  right  heirs;  and  he  provided  that  if  his  son  should  become 
bankrupt  or  insolvent,  or  should  do  or  permit  any  act  or  thing  whereby  the  heredita- 
ment devised  to  him  for  life,  or  the  rents  and  profits  thereof,  or  any  part  thereof, 
shoold  or  might  be  aliened  or  encumbered,  then  his  life  estate  should  cease,  and  such 
hereditament  should  go  to  and  be  enjoyed  by  the  person  or  persons  for  the  time  being 
next  beneficially  entitled  in  remainder  or  reversion  expectant  on  the  decease  of  his 
aoQ.  His  son  by  deed  granted  and  assigned  to  a  life  assurance  society,  among  other 
thmgs,  his  interest  in  this  land  to  secure  the  repayment  of  4002.  and  interest,  and 
the  society  had  since  been  in  receipt  of  the  rents  and  profits.  On  action  by  the 
ehndren  of  the  son  against  the  society  and  the  trustees  of  the  wUl,  one  of  whom  was 
the  son, 

Seld,  that  the  proviso  for  cesser  took  efibct,  and  the  life  estate  of  the  son 
was  gone. 

Seld  also,  that  the  power  of  appointment  in  the  son  among  his  children  was 
appurtenant  to  the  life  estate,  and  was  lost  when  it  ceased;  that  the  children  were 
therefore  entitled  to  the  land,  and  the  arrears  of  rents  and  profits. 

Bt  his  will  John  Gonnell  provided  as  follows : — 

"I  devise  all  that  piece  of  land  being,  etc.,  unto  and  to  the  use  of  my  son 
"Hmothy  for  the  term  of  his  natural  life,  without  impeachment  of  waste,  and  after 
bis  death  I  devise  the  same  hereditaments  to  such  use  or  uses  for  such  estates  and  in 
inch  manner  for  the  benefit  of  all  or  any  one  or  more  of  the  children  of  my  said  son 
Timothy  as  he  by  any  deed  or  deeds,  with  or  without  power  of  revocation  and  new 
appointment,  or  by  his  will  shall  appoint.  And  in  default  of  appointment,  to  the  use 
of  his  child,  if  only  one,  or  of  his  children  in  equal  shares  if  more  than  one,  in  fee 
ample,  with  cross  executory  limitations  of  the  shares  original  and  accruing  of  each 
of  the  same  children  in  the  event  of  his  or  her  dying  under  the  age  of  21  years 
without  having  married,  to  the  use  of  the  others,  if  more  than  one,  in  equal  shares, 
and  the  other,  if  only  one,  in  fee  simple,  with  a  limitation  over  the  entirety,  in  the 
event  of  there  not  being  any  child  of  my  said  son  Timothy,  or  not  any  such  child 
who  shall  attain  the  said  age  or  marry,  to  the  use  of  my  own  right  heirs.  I  devise 
all  that  piece  of  land  containing,  etc.,  unto  my  said  son  Timothy  absolutely.*' 

The  testator  also  made  similar  devises  to  his  sons  John  and 
Thomas,  and  he  provided  as  follows : — 

"  I  direct  that  if  any  of  my  said  sons  Timothy,  John,  and  Thomas,  shall  become 
baakmpt  or  insolvent,  or  shaU  do  or  permit  any  act  or  thing  whereby  the  heredita- 
mente  hereinbefore  respectively  devised  to  them  for  life,  or  the  rents  and  profits 
thsfeof,  or  any  part  thereof,  shall  or  may  be  aliened  or  encumbered,  then  their  said 
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1888  life  eftatet  shall  mpeotiTely  oeMe,  tnd  raoh  hereditaments  shall  respectiTely  go  to 

and  be  enjoyed  by  the  person  or  persons  for  the  time  being  next  benefidaUy  entitled 

in  remainder  or  reTersion  expectant  on  the  decease  of  such  of  my  said  sons  Timothy, 
Thb  Colohial    John,  and  Thomas,  who  shall  become  so  bankrupt  or  insolvent  or  shall  do  or  permit 
MiTTUAL         sach  act  or  thing  as  aforesaid." 
LiFB  Absitbakcb 

SooiBTY        And  he  appointed  Timothy,  Andrew,  and  John  Connell  execntors 

'       of  his  will.     The  testator  died  on  28rd  July  1881,  and  probate  of 

Kodgt,  J.  jjig  ^J^  ^i^g  granted  to  his  executors  on  18th  August  1881.  On 
the  14th  January  1886  Timothy  Connell,  by  indenture  of  that 
date,  granted  and  assigned  to  The  Colonial  Mutual  Life  Assurance 
Society  Limited,  all  and  singular  the  hereditaments  and  premises 
devised  to  him  by  the  will,  and  all  his  estate  and  interest  therein 
and  thereto  to  secure  the  repayment  to  the  society  or  its  assigns 
of  the  sum  of  4002.  and  interest.  Since  the  date  of  the  indenture 
the  society  had  been  in  receipt  of  the  rents  and  profits  of  the  lands. 
The  present  action  was  brought  by  the  infant  children  of  Timothy 
Connell  against  the  society  and  the  three  executors  of  the  will, 
seeking  a  declaration  that  upon  the  execution  of  the  said  indenture 
the  life  estate  of  the  defendant  Timothy  Connell  in  the  land  ceased, 
and  that  they  became  beneficially  entitled  thereto  in  accordance 
with  the  provisions  of  the  will.  They  also  claimed  an  account  of 
the  rents  and  profits  of  the  land  received  by  the  society  since  the 
14th  January  1886,  and  payment  by  the  society  of  the  amount 
found  upon  taking  such  account  to  have  been  received  by  it,  with 
interest,  to  the  defendants  Andrew  and  John  Connell,  to  be  held  by 
them  in  trust  for  the  plaintiffs,  and  the  removal  of  the  defendant 
Timothy  Connell  as  trustee  of  the  will. 

The  only  defendant  who  entered  an  appearance  was  the  society, 
and  by  its  defence  it  contended  that  the  direction  in  the  will 
in  the  event  of  alienation  by  Timothy  was  inoperative  and 
ineffectual  in  law;  and  that  even  if  there  had  been  a  forfeiture 
of  Timothy's  interest,  the  plaintiffs  were  not,  upon  the  true 
construction  of  the  will,  now  entitled  to  the  estaibe  claimed  by 
them. 

Ooldsmith  and  Donovan  for  the  plaintiffs — ^It  is  submitted  that 
the  moment  Timothy  executed  the  indenture  his  estate  ceased,  and 
his  children  became  entitled.  The  clause  is  the  ordinary  condition 
for  cesser,  and  it  is  submitted  is  effectual  in  law  to  cause  a  cesser 
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of  his  interest:  HasweU  v.  Haswell  (a) .  It  is  said  that  the  plaintiffs 
are  not  now  entitled  because  the  power  of  appointment  is  not 
taken  away  from  Timothy;  but  it  is  submitted  that  it  is  taken 
away,  for  the  will  expressly  directs  where  the  property  is  to  go  on 
the  cesser.  It  is  not  a  power  in  gross,  but  appurtenant,  and 
ceases  when  the  estate  to  which  it  is  annexed  ceases:  Wickham 
v.  Wing  (b). 


1889 

COKITBLL 
ft 

Thb  Colonial 

Mutual 
LiVB  Absusancb 

SOOIBTY 
LiMITBD. 

J£odg09,  J. 


Higgins  for  the  defendant  society — The  gift  is  a  clear,  unlimited^ 
legal  and  eqnitable  estate  to  the  defendant  Timothy  for  life,  and 
all  directions  which  the  testator  has  made  as  to  what  is  to  happen 
if  certain  events  occur  are  nugatory,  as  they  are  inconsistent  with 
such  an  estate:  James  v.  Oard  (c).  In  that  case  there  was  an 
absolute  gift  of  the  fee  simple,  but  the  rule  is  just  as  applicable  to 
life  estates.  The  Court  looks  at  the  will  to  see  if  by  the  first  gift 
the  testator  intended  to  give  a  life  estate ;  if  he  did,  and  it  is 
submitted  he  did  here,  a  clause  providing  for  it  ceasing  in  a  certain 
event  is  invalid.  The  distinction  between  the  cases  in  point  is  put  in 
2  Jarm.  on  Wilh  (4th  ed.),  28.  And  even  if  it  takes  effect  the 
plaintiffs  are  not  now'  entitled,  for  the  power  of  appointment  among 
ihem  still  belongs  to  their  father,  as  he  is  still  a  proper  person  to 
appoint  among  them:  Alexander  v.  Mills  (d) ;  Sugden  on  Powers 
(8th  ed.),  68. 

Ooldsniithf  in  reply,  cited  2  Jarm.  on  Wills  (4th  ed.),  80. 

Cur.  adv.  vuU. 

Hodges,  J.  By  a  will,  bearing  date  the  14th  April  1881,  John 
Connell  devised  certain  land  unto  and  to  the  use  of  his  son  Timothy, 
for  the  term  of  his  natural  life,  without  impeachment  of  waste,  and 
after  his  death  to  such  uses  and  in  such  manner  and  for  the  benefit 
of  all  or  any  one  of  the  children  of  Timothy  as  he  might  by  deed  or 
will  appoint,  or  in  default  of  appointment,  to  the  use  of  his  child,  if 
only  one,  or  all  his  children  if  more  than  one.    By  a  subsequent 


(a)   2  I)e  G.  F.  &  J.  466. 
(ft)    11  Jnr.  (N.S.)  424. 

V.L.B.,  VoL  XV. 


(c)  13V.L.R.908. 

(d)  L.R.6Ch.  124. 
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1889  part  of  the  will  he  directs  that  if  his  son  Timothy  shonld  become 

CoicKBLL       bankrupt,  or  insolvent,  or  shonld  do  or  permit  any  act  or  thing 

**  whereby  that  land  devised  to  him  for  his*  life  shonld  be  aliened  or 

Thi  Colokial  •' 

Mutual       encnmbered,  then  his  life  estate  shonld  cease  and  be  determined. 

SociBTT        John  Gonnell  died  28rd  July   1881.    Probate  of  his  will  was 

LiMiTBD.       obtained  in  August  of  the  same  year  by  three  of  the  defendants,  who 

Hodgf,  J,      were  his  executors,  Timothy  Connell  being  one  of  them.     Timothy, 

by  an  indenture  of  14th  January  1886,  assigned,  or  endeavoured  to 

assign,  that  property  and  his  interest  in   that  property  to   the 

defendant  the  Colonial  Mutual  Life  Assurance  Society  Liniited. 

On  those  facts  the  plaintiffs,  who  are  children  of  Timothy 
Connell,  claim  against  the  defendant  society,  who  purchased  by 
that  indenture,  a  declaration  that  the  interest  of  Timothy  Connell 
ceased  on  his  executing  that  indenture,  and  that  they  became 
beneficially  entitled,  and  also  claim  an  account  of  the  rents  and 
profits  received  by  the  defendant  society,  and  payment  after  the 
account  taken  of  the  amount  which  they  have  received,  payment  to 
be  made  to  the  defendants  Anne  and  John  Connell,  two  of  the 
executors ;  and  they  also  claim  as  against  Timothy  that  he  should 
be  removed  from  the  position  of  trustee. 

The  first  objection  that  was  made  to  the  declaratiou  sought  was 
upon  the  ground  that  the  subsequent  direction  in  the  will  was 
repugnant  to  the  earlier  one,  and  in  support  of  that  position  a 
passage  was  cited  from  2  Jarm.  on  Wills  (4th  ed.),  24.  That 
passage  is  an  extract  from  the  judgment  in  the  case  of  Brandon  v. 
Robinson  (e).  But  that  case,  in  my  opinion,  has  no  application 
whatever  to  the  question  which  I  have  to  decide  here.  In  Brandon 
V.  Robinson  there  was  an  endeavour  to  give  a  man  an  estate,  which 
estate  was  to  remain  his  for  the  term  of  his  natural  life,  and  was  to 
remain  his  notwithstanding  his  assigning  it  or  its  becoming  vested 
in  trustees  in  bankruptcy — in  other  words,  notwithstanding  his 
insolvency  it  was  to  remain  his.  The  principle  upon  which  I  haye 
to  decide  the  question  before  me  is,  I  think,  very  aptly  stated  in 
Rochford  v.  Hackman  (/),  where  the  Vice-Chancellor,  in  delivering 
his  judgment,  says :  ''  The  Court  is  to  collect  the  intention  of  the 
testator,  whether  his  intention  was  that  the  life  interest  should  not 
continue ;  and  it  is  to  collect  that  intention  from  the  whole  wiU, 

(«)  18  Vei.  429.  (/)  9  Ha.,  p.  481. 
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looking  to  the  primary  disposition,  for  the  purpose  of  seeing  to  ^^^ 

what  extent  the  interest  is  given,  and  to  the  nlterior  disposition,       Cohitell 
for  the  purpose  of  seeing  to  what  extent  and  in  what  events  the  fi^  Colovial 
primary  disposition  is  defeated."  ,  •  Mutitai 

So  that  I  have  to  look  first  at  the  primary  disposition,  and        Sooibty 

then  to  look  at  the  ulterior  disposition,  to  see  in  what  events  it  is  

to  be  defeated.      The  primary  disposition  is  to  him  for  life — the      Sodget,  J. 

ulterior  disposition  is  on  his  attempting  to  assign.     So  that  I  see 

the  ulterior  disposition  cuts  down  the  primary  disposition.     Then 

the  judgment  proceeds :  ''  If,  on  the  one  hand,  the  Court,  upon 

this  examination,  finds  that  there  is  a  limitation  over,  and  that  it 

meets  the  event  which  has  occurred,  it  is  plain  that  the  testator  did 

not  intend  the  life  interest  to  continue  in  that  event,  and  it  ceases 

accordingly:"     I  find  here  that  there  is  a  limitation  over,  and  that 

it  meets  the  event  which  has  occurred,  and  therefore  it  is  plain  the 

testator  did  not  intend  the  life  interest  to  continue.      Consequently 

I  think  here  that  the  life  interest  ceases.     So  that,  in  my  opinion, 

the  attempt  to  assign  his  interest  in  the  land  put  an  end  to  his  life 

estate.  «  • 

There  was  another  question  argued  on  behalf  of  the  defendant 
company,  namely  that,  notwithstanding  the  determination  of  the  life 
estate  there  was  still  existing  in  the  defendant,  Timothy  Connell, 
the  po^er  of  appointment.  In  the  first  place,  the  power  of  appoint- 
ment is  to  him,  and  it  is  given  to  him  in  a  clause  which  gives  him  the 
life  estate,  and  as  it  has  got  to  be  exercised  by  him  there  would  not 
require  anything  else  in  that  clause  to  limit  it  to  that  period  during 
which  he  held  the  estate,  so  that  it  would  almost  look  that  the  tes- 
tator^  from  the  language  used,  meant  this  power  not  to  be  in  gross, 
but  to  be  appurtenant  to  the  life  estate  granted.  But  even  if  he  did 
not  mean  it,  he  has  so  expressed  himself  in  the  gift  over,  as  in  my 
opinion,  to  entitle  these  persons  at  once  to  the  declaration  and  order 
asked  for,  because  he  wills  and  devises  that,  in  the  event  which  has 
here  happened,  the  estate  shall  go  to  and  be  enjoyed  by  the  person 
or  persons  for  the  time  being  beneficially  entitled  in  reversion 
expectant  on  the  decease  of  his  son.  So  that  he  does  devise  it  in 
the  event  which  has  happened  to  the  persons  for  the  time  being 
entitled.  And  I  should  say  it  was  clear  that  he  did  not  mean  that 
when  this  happened  there  was  to  be  nobody  entitled  until  somebody 
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1889  was  entitled  under  the  power  of  appointment.    I  therefore  liiink 

CowmcLL  it  was  meant  that  the  estate  should  pass  when  the  right  arose, 

Thb  Golovial  ^^^  ^^^  ^^^  plaintiffs  are  entitled  to  the  declaration  they  claim, 

MirruAL  •  and  in  the  form  they  claim  it.    I  shall  make  an  order,  as  uanght 

LrFB    A88UBAVCI 

SociiTT  for  in  the  claim,  removing  the  defendant,  Timothy  Connell,  from 


LiMino). 
Sodjfu,  J. 


the  tnisteeship. 

Judgment  for  the  plaintiffSy  with  casts. 

Solicitors  for  plaintiff:  Farmer  d  Ttoigg. 

Solicitors  for  defendants  :  Klingender^  Dickson  d  Kiddle. 

A.  J.A- 


1880  Ik  THi  Will  of  WILLIAM  BENJAMIN  WALKER,  Decbabbd. 

Oct   24.  * 

_.  Praetice  Probata—**  The  ProbaU  Act  1887  "  {No.  928),  m.  4  and  7— Jbrmyn  PfobaU 

Hodgetf  J.  — Attaching  aeal  of  Court — Affidavit  of  due  performance. 

On  an  application  under  the  Act  No.  928  to  attach  the  seal  of  the  Court  to  an 
exemplification  of  probate  of  a  will  g^ranted  in  England,  it  is  not  necessary  that  the 
ordinary  aiBdavit  of  due  performance  should  be  filed.  * 

Motion  by  the  attomey-nnder-power  of  the  executors  of  the 
will  of  William  Benjamin  Walker,  deceased,  for  an  order  that  the 
Master-in-Equity  affix  the  seal  of  the  Supreme  Court  to  an 
exemplification  of  the  will  of  the  deceased  under  **  The  Probate 
Act  1687  *'  (iHo.nS). 

The  Master-in-Equity  had  refused  to  allow  the  seal  to  be 
affixed  because  there  had  been  filed  no  affidavit  of  due  performance 
by  the  executor. 

Bayles  in  support  of  the  motion — It  is  submitted  that  the 
Master  is  not  entitled  to  refuse  to  attach  the  seal  because  no 
affidavit  of  due  performance  has  been  filed.  All  the  documents 
required  by  sec.  6  of  the  Act  No.  928  have  been  filed,  and  there  is 
nothing  in  the  Act  to  require  the  filing  of  an  affidavit  of  due 
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performance  in  any  case  except  an  application  to  seal  letters  of  i^ 

administration,  where  by  sec.  7  the  affidavits  usaal  on  an  original  in  r« 

appUcation  must  be  filed. 


Hodges^  J, 


Neighbour  for  the  Master-in-Eqnity  contra — The  Master  has 
thought  fit  to  bring  this  matter  before  the  Court  on  the  ground  of 
public  policy  and  expediency.  In  the  ordinary  case  of  an  applica- 
tion for  an  original  grant  of  probate  an  affidavit  of  due  performance 
by  the  executor  must  be  filed,  and  it  is  submitted  that  it  should  be 
here ;  otherwise,  in  a  case  where  a  small  amount  of  property  is 
in  another  colony,  and  the  bulk  of  the  property  in  this  colony,  the 
executor  can  take  out  probate  in  the  other  colony  and  get  what 
corresponds  to  probate  in  this  colony  without  filing  such  an 
ajQSdayit,  or  making  the  usual  promises  that  he  will  file  an  inven- 
tory, administer  the  estate  properly,  or  file  his  fifteen  months* 
accounts.  No  rules  of  practice  have  been  made  under  this  Act, 
and  therefore  the  rules  of  practice  at  present  in  force  in  this  Court 
are  to  be  applied. 

[HoDOBS,  J.  If  that  were  so,  there  would  be  no  need  for  the 
latter  part  of  sec.  7  of  the  Act  No.  928.] 

By  sec.  4  every  executor  getting  the  foreign  probate  sealed 
must  perform  the  same  duties  and  have  the  same  rights  as  other 
executors.  Those  duties  are  contained  in  rule  16  of  Reg.  Oen. 
28rd  June  1878,  viz.,  the  executor  must  file  an  inventory  within 
three  months,  and  his  accounts  within  fifteen  months. 

[HoDOBS,  J.  He  must  get  the  probate  sealed  before  those 
duties  would  arise.] 

No  meaning  can  be  attached  to  sec.  4  unless  it  refers  to  the 
duties  imposed  by  the  rules  of  Court.  If  those  rules  are  in 
force  in  one  particular  they  must  be  in  all,  and  by  rule  7  an 
affidavit  of  due  performance  must  be  filed.  Sec.  7  recognises 
some  rules  as  existing,  and  it  is  submitted  that  until  others  are 
made  under  this  Act  the  ordinary  rules  apply. 

Bayles  in  reply. 

HoDOSS,  J.  This  is  an  application  to  the  Court  for  an  order 
directing    the    Master    to    affix    the    seal  of  the  Court  to    an 
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im^  exemplification  of  probate  of  a  will.  The  application  is  made  by  the 
In  n  attorney-under-power  of  certain  executors  who  have  proved  the  will 
Waltto.  jjj  England,  and  the  question  raised  by  the  Master  is  as  to  whether 
Hodg99,  J,  or  not  before  he  should  affix  that  seal  he  should  insist  upon  the 
filing  of  an  affidavit  of  conformity,  as  it  is  called.  It  is  urged  by 
the  Master  that  he  is  entitled  to  demand  that  by  reason  of  the 
provisions  of  sec.  4  of  the  Act  No.  928.  It  is  said  that  these 
words  "  and  every  such  executor  of  any  such  will,  and  administrator 
of  any  such  estate,  and  person  authorised  by  power-of-attomey  as 
aforesaid,  shall  perform  the  same  duties  and  shall  have  the  same 
rights;  and  every  such  executor  and  administrator,  and  person 
authorised  by  power-of-attorney  as  aforesaid,  and  the  estate  of 
eveiy  such  deceased  person,  shall  be  subject  to  the  same 
liabilities  and  obligations  as  if  such  probate  or  letters  of  adminis- 
tration had  been  originally  granted  by  the  Supreme  Court  of 
Victoria.*'  It  is  said  that  as  a  person  applying  for  probate  in 
this  colony  would  have  to  make  such  an  affidavit,  that  he  has  to 
make  such  an  affidavit  when  he  applies  to  have  the  seal  affixed 
under  this  Act.  In  my  opinion  that  contention  is  not  well 
founded.  The  duty  which  the  administrator  under  this  section 
has  to  perform  is  after  he  is  administrator,  and  not  before,  and 
so  I  think  the  duties  which  an  executor  has  to  perform  are 
duties  which  he  has  to  perform  after  his  appointment,  and  not 
before.  And  I  think  that  is  borne  out  by  the  7th  section  of  the 
Act,  which  prohibits  the  Master,  in  the  case  of  letters  of  adminis- 
tration, from  affixing  the  seal  of  the  Court  until  such  affidavits 
have  been  filed  as  would  have  been  required  if  such  letters  had 
been  originally  granted  by  the  Supreme  Court.  It  being  borne 
out  by  that  section,, I  think  the  Master  should  be  ordered  to  affix 
the  seal.  The  Act  is  no  doubt  difficult  of  construction,  and  care- 
lessly worded.  Though  it  may  be  desirable  that  persons  seeking 
to  have  the  seal  affixed  to  an  exemplified  copy  of  the  will  should 
.be  in  the  same  position  as  persons  applying  pursuant  to  letters 
of  administration,  the  Act  itself  does  not  require  it,  and  no 
rules  have  been  framed  requiring  it.  I  therefore  think  the  Master 
should  affix  the  seal. 

[Bayles — The  Master  has  forced  us  to  come  to  the  Court,  and 
it  is  submitted  should  be  ordered  to  pay  costs.] 
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He  has  brought  the  matter  before  the  C 
a  public  duty  in  a  matter  of  public  importa 


Solicitors  for  motion ;  Malleson,  Englan 
Solicitor  contra  :  Ouiness,  Crown  Solicit 


THE   SOUTH  SUBURBAN  LAND  AND  FIl 
LIMITED  D.  HUGHES. 

Vendor  and  purchater — Speeiflo  performance — Sale 
Statute  of  Frauds — Memorandum — Material  terms- 
—Knowledge  hy  purchaser  of  encumbrances  ^Eesci 

A  memorandnm  of  a  contract  for  the  sale  of  land  i 
1888.  I,  Edward  Hughes  and  Edward  Rigby,  herel 
Mr.  Larkin,  as  agent  for  the  Sonth  Suburban  Land 
(140  feet  3  inches),  Grant,  and  Hancock  Streets,  for  the  s 
1,0002. ;  balance  of  deposit  to  be  paid  within  twenty-eig 
acceptances  to  be  handed  over  for  the  balance  at  six,  t 
HuehHxs  &  RieBY." 

An  action  for  specific  performance  of  the  contract  ' 
and  in  the  statement  of  claim  it  was  alleged  that  the  vei 
subject  as  to  part  to  a  lease  for  twenty-five  years  from 

ffeld,  that  the  memorandum  was  sufficient  on  its  ff 
ISramds,  but  that  the  contract  sought  to  be  enforced  wa 
with  a  certain  addition,  and  consequently  the  document 
the  Statute. 

If  a  purchaser  is  to  take  land  subject  to  an  encumbi^ 
the  memorandum  in  writing  on  which  an  action  is  broug 

A  complete  memorandum  in  writing  of  a  contract  for 
before  an  action  on  the  contract  is  commenced.  It  c 
incomplete  memorandum  existing  before  action,  and  ai 
action,  but  not  accepted  until  after  or  from  such  an  ii 
the  pleadings  in  the  action. 

Before  a  purchaser  can  be  compeUed  to  take  land 
must  be  shown  that  he  knew  not  only  of  the  encumbran 
that  he  should  take  the  land  sul^ect  to  those  encumbran* 

Where  specific  performance  of  a  contract  for  the  sale 
on  the  gpround  that  the  note  or  memorandum  on  which 
not  contain  aU  the  material  terms  agreed  upon  between 
upon  a  counterclaim  by  the  purchaser,  order  the  vendor 
the  purchaser  upon  the  sale  upon  the  ground  that  the 
rescinded  by  him. 

Action  by  vendor  against  pnrcbaser  for  \ 
a  contract  for  the  sale  of  land,  and  counter 
breach  of  contract. 
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1880  The  plaintiffs,  The  South  Suburban  Land  and  Finance  Company 

Thb  SorxH      Limited,  purchased  from  the  City  of  Melbourne  Bank  Limited, 

SuBUB^  LiifD  ^^^^.^  j^j^^  ^  Emerald  Hill,  part  of  which,  having  a  frontage  of 

FnrAKCB  Co. 


LiMITBD 
HUOHBS. 

Hodget,  J, 


19  feet  to  Moray  Street  by  a  depth  of  82  feet  along  Grant  Street, 
with  the  London  hotel  erected  thereon,'  was  subject  to  a  lease 
dated  21st  August  1872,  for  the  term  of  twenty-five  years  from 
22nd  May  1872,  and  as  to  another  portion  having  a  frontage  of 
12  links  to  Hancock  Street  by  a  depth  of  167  links,  subject  to  an 
easement  of  way  over  same  created  in  favour  of  the  proprietor  of 
the  adjoining  allotment.  Li  June  1888  one  James  Heniy  Brodie, 
a  shareholder  in  the  plaintiff  company,  who  was  in  the  habit  of 
seeing  the  defendants  at  their  office  in  Moray  Street  near  the  land 
in  question,  spoke  to  them  of  the  property  in  Moray  Street  which 
the  plaintiff  company  had  purchased,  and  which  was  for  sale,  and 
told  them  there  was  a  lease  of  an  hotel  which  was  on  the  property, 
and  after  some  further  conversations  and  negotiations  the  defendants 
agreed  to  purchase  the  property.  Brodie  then  sent  them  to 
Matthias  Larkin,  the  manager  of  the  plaintiff  company,  and  alter 
some  conversation  the  following  document  was  signed  by  the 
defendants : — 

"  June  22, 1888. 
"  I,  Edward  Hoghes  and  Edward  Rigby,  hereby  agree  to  pnrcbafle  irom  Mr.  Larkin, 
as  agent  fbr  the  Sooth  Suburban  Land  Company,  property,  Moray  (140  feet  S  indiei). 
Grant  and  Hancock  Streets  for  the  sum  of  15,427^  10*. 

*' Deposit  lOOOI.  Balance  of  deposit  to  be  paid  within  tw«nty-^ht  daya, 
2,8662. 17#.  6<{. ;  and  acceptances  to  be  handed  over  for  the  balance  at  6  per  cait, 
sii,  twelve,  and  eighteen  months. 

(Signed)  HuoHU  &  RieBX." 

The  lOOOZ.  was  paid  at  the  time. 

A  formal  contract  and  conditions  of  sale  were  to  be  drawn  ap 
by  the  company,  and  after  some  delay  this  was  done,  and  it  was 
tendered  to  the  defendants  for  execution.  It  contained  a  clause 
that  the  purchasers  were  to  take  the  land  subject  to  a  lease  of  the  hotel 
for  twenty-five  years,  dated  fi'om  2lBt  August  1872,  on  a  portion  of 
the  land  and  to  the  easement  mentioned  in  the  certificate  of  title. 
That  easement  was  over  a  lane  adjoining  the  hotel  over  which 
the  adjoining  proprietor  had  a  right-of-way.  The  defendants  then 
refused  to  sign  the  contract  or  carry  the  arrangement  ont, 
and  contended  that  there  had  been  misrepresentation  which  had 
induced  them  to  enter  into  the  contract,  as  they  had  been  told  by 
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Mr.  Brodie  that  there  was  only  five  or  six  years  of  the  lease 
hotel  to  ran,  whereas  there  were  nine,  and  also  that  they  ha 
told  that  the  lane  was  included  in  the  property  to  be  purcha 
them,  and  they  were  ignorant  of  the  fact  that  a  third  person 
easement  over  it.  Moreover  there  was  a  lease  of  a  shop  nnc 
same  roof  as  the  hotel  for  three  years,  of  which  no  mentic 
been  made.  Negotiations  for  settlement  were  made  and 
passed  between  the  plainti£fs'  solicitor  and  the  defendants'  so 
about  the  matter,  one  of  which,  dated  19th  September  188( 
the  defendants*  solicitors  to  the  plaintiffs'  solicitor  was  as  foil 

"SoirrH  SuBUBBAV  Laitd  Co.  and  Huopss  &  Rioby. 
<*DearSir, 

"  After  inspeefcing  the  document  yoa  were  good  enongli  to  pr 
Qi"  (the  memorandam  of  sale)  **  we  adhere  to  our  opinion  that  there  is  no 
between  the  parties.  The  memo,  signed  by  onr  clients  was  not  intended  t 
contract,  as  is  evidenced  by  the  correspondence,  neither  does  it  contain  the  i 
particnlars,  no  frontages  or  depths  being  given.  It  is  unsatisfactory  from  the 
pobt  of  view,  as  it  does  not  provide  for  certain  encumbrances  which  hi 
mentioned  in  the  printed  contract  which  our  clients  have  been  asked  to  sigi 
misatisfiictory  to  the  purchasers,  as  they  cannot  teU  from  it  what  they  are 
They  therefore  absolutely  decline  to  be  bound  by  it. 

"  We  have  to  say,  however,  that  they  are  quite  wiUing  to  enter  into  any 
which  properly  sets  out  the  agreement  between  the  parties.  What  they 
was  land  having  a  frontage  of  142  feet  4  inches  to  Moray  Str^t,  and  havin 
along  Hancock  and  Grant  Streets  up  to  and  induding^a  right-of-way.  Th 
we  understand,  is  84  feet  4  inches,  and  as  our  clients  wish  to  build  on  the 
the  frontages,  the  whole  property  must  be  clear  from  any  easement  or  encuu 
except  the  lease  of  the  hotel  which  was  mentioned  at  the  time.  The  prl 
15,4271. 10*.  Od," 

The  company  insisted  on  them  taking  the  land  subject 
lease  and  easement,  and  they  refased,  whereupon  the  plaint 
18th  October  1888,  issued  the  writ  in  this  action,  claiming 
performance  of  the  agreement  of  22nd  June  1888.  A  sta 
of  claim  was  delivered,  claiming  that  the  defendants  shou 
the  property  subject  to  the  lease  and  easement.  The  rest 
pleadings  had  been  delivered  when  the  plainti£fs  purchas 
easement,  and  thereupon  on  1st  February  1889  amende^ 
statement  of  claim,  claiming  that  the  defendants  should  tc 
land  subject  to  the  lease  of  the  hotel  only,  and  the  ph 
solicitor  sent  the  defendants'  solicitors  a  letter  o£fering  to  le 
have  the  land  free  from  all  encumbrances  or  easements,  exa 
lease  of  the  hotel,  in  terms  of  their  letter  of  19th  September 
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1889  The  offer  was  refused  on  the  ground  that  the  defendants  had  made 

Thb  South     other  arrangements,  and  a  defence  to  the  amended  statement  of 

'^'^^^ijrD       ^  claim  was  then  put  in,  raising  the  above  questions  of  misrepresen- 

FlVAVOB  Co. 
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Hveun. 
Sod^etf  J. 


tation  and  the  Statute  of  Frauds^  and  stated  that  the  whole  agree- 
ment was  not  contained  in  the  memoitodum.  They  also  put  in  a 
counterclaim  alleging  that  by  an  agreement  made  on  22nd  June 
1888  the  plaintiff  company  agreed  to  sell  the  land  to  the  defendants 
for  15,4272. 10«.,  free  from  leases,  easements,  or  other  encumbrances, 
except  a  lease  of  a  public  house,  of  which  five^or  six  years  were 
unexpired,  and  in  pursuance  of  the  agreement  the  defendants  paid 
1,000Z.  deposit  to  the  plaintiff  company.  The  company  had  fedled 
to  show  title.  The  defendants  had  entered  into  the  agreement  in 
reliance  on  the  above  misrepresentation,  and  they  claimed  rescission 
of  the  agreement  (if  necessary),  return  of  the  deposit  1,0001.  and 
interest,  damages  25L  for  breach  of  agreement,  and  legal  expenses 
26{. 


Topp  and  Agg  for  the  plaintiff — It  is  submitted  that  the 
defendants  are  not  entitled  to  rely  upon  the  Statute  of  Frauds. 
They  cannot  blow  hot  and  cold ;  by  their  counterclaim  they  set 
up  the  contract,  and  bring,  practically,  an  action  for  its  breach. 
All  the  terms  of  the  contract  may  be  read  from  the  claim  and 
counterclaim  together,  apart  from  the  memorandum  of  22nd  June 
1888,  or  with  it.  Besides  the  memorandum  and  the  letter  of  the 
defendants*  solicitor,  of  19th  September  1888,  clearly  show  all  the 
terms  of  the  contract  in  writing  so  as  to  satisfy  the  Statute.  But 
it  is  also  submitted  that  the  memorandum  alone  is  sufficient — it 
contains  all  the  essential  terms,  as  well  as  a  description  of  the 
property,  the  price,  and  the  names  of  the  parties.  The  plaintiffs 
ask  for  specific  performance,  and  are  willing  that  there  should  be 
a  reference  as  to  title,  and  when  they  could  make  a  good  title. 

Higgins  and  Bayles  for  the  defendants — This  was  a  very  unfair 
attempt  to  alter  the  issues  after  the  action  was  commenced.  The 
defendants  at  one  time  were  willing  to  carry  out  the  contract  in 
the  terms  of  their  letter  of  19th  September  1888,  and  when  the 
plaintiffs  would  not  do  so  on  those  terms,  the  defendants  made  other 
arrangements  for  the  investment  of  the  pu^rchase-money.    Then, 
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After  long  delay,  and  after  the  pleadings  in  the  action  were  delivered,  18S9 

the  plaintiffs  ask  the  defendants  to  carry  oat  the  terms  of  their  thb  South 
letter  of  19th  Septemher,  but  it  is  submitted  that,  under  the  Stoubb^  Lakd 
circumstances,  the  Court  will  not  grant  it.  A  vendor  is  not  entitled 
at  any  time  to  cure  his  position,  but  the  purchaser  has  a  vested 
right  to  rescind,  and  to  claim  the  return  of  his  deposit  when 
he  discovers  a  defect  in  the  vendor's  title.  In  any  case,  the 
plaintiffs  ought  to  have  tendered  us  the  costs  of  action  up  to  the 
amendment:  a' Beckett  v.  Wafbwrton  (a).  It  is  submitted  that 
the  memorandum  does  not  comply  with  the  Statute  of  Frauds. 
It  does  .not  mention  this  lease  as  an  encumbrance,  to  say  nothing 
of  the  other  encumbrances  that  have  been  given  up,  and  one  of 
the  terms  of  the  contract  was  that  it  was  subject  to  the  lease. 
Nor  does  the  memorandum  contain  a  proper  description  of  the 
vendor,  for  it  does  not  refer  to  him  as  vendor.  Nor  does  it 
accurately  describe  the  property  as  to  its  dimensions.  It  is  sub- 
mitted that  the  plaintiffs  should  therefore  fail  on  their  claim,  and 
that  the  defendants  should  succeed  on  their  counterclaim.  A  good 
contract  existed,  though  no  action  can  be  brought  because  it  was 
not  in  writing ;  but  money  was  paid  in  pursuance  of  it — in  pursu- 
ance of  a  consideration  which  has  failed — and  the  defendants  are 
entitled  to  get  it  back  again,  A  parol  contract  may  be  proved, 
though  no  action  could  be  maintained  on  it. 


Topp  in  reply — Parol  evidence  may  be  given  as  to  what  the 
property  referred  to  in  a  memorandum  is,  especially  if  it  were  within 
the  knowledge  of  the  parties  :  1  DarV»  V.  dt  P.  (6th  ed.),  254-5  ; 
Cowley  V.  Watts  (6). 

[HonoES,  J.  Sugden  draws  the  same  inference  as  Dart  as  to 
that  case.] 

The  plaintiffs  are  therefore  entitled  to  show,  and  have  shown, 
that  what  the  defendants  contracted  knowingly  to  buy  was  the  land 
subject  to  the  lease  and  to  the*  easement.  Although  it  was  not 
necessary  for  the  plaintiffs  to  do  so,  they  purchased  the  easement, 
and  can  now  give  the  defendants  the  property  free  from  it.  As  to 
the  tenancy  of  the  shop,  they  offer  by  the  pleadings  to  give  a  title 


(a)  14V.L.R.806. 


(6)  17  Jur.  172. 
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clear  of  that.     A  lease  is  a  mere  qaestion  of  conyeyancing,  and  the 
Thb  South      Vendor  can  remove  it  at  any  time :  2  Dart  V.  <t  P.  (6th  ed.),  1242. 
^''^^^l^D  ^^^  ^*  ^»  f^^  ^^^  defendants  to  ask  for  a  reference  to  title  if  they  wish  it. 
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The  plaintiffs  are  willing  that  it  should  he  made.  If  the  plainti&, 
on  such  a  reference,  cannot  show  that  they  have  the  title  that  the 
defendants  bargained  for,  they  will  fail.  If  relief  is  refused  U>  the 
plaintiffs  on  the  ground  that  there  is  no  memorandum  in  writing  to 
comply  with  the  Statute,  no  relief  can  be  given  to  the  defendants 
upon  their  couBterclaim,  for  it  sets  up  the  same  contract,  evidenced 
by  the  same  writing  only.  They  can  only  prove  the  contract  by 
producing  the  same  writing. 

Cur.  adv.  vuU. 


Nov.  4.  Hodges,  J.     Between  the  5th  and  27th  June  last  year,  one 

James  Henry  Brodie,  who  was  a  shareholder  in  the  plaintifi 
company,  and  who  had  authority  to  negotiate  for  the  sale  of  the 
land  in  dispute,  called  upon  the  defendant,  Edward  Rigby,  and 
offered  the  land  to  him.  After  some  negotiations,  the  defendants, 
Edward  Hughes  and  Rigby,  and  Brodie  went  to  see  the  land,  and 
the  dimensions  thereof  were  discussed,  Brodie  stating  the  measure- 
ments to  be  142  feet  by  84  feet.  The  defendant  Hughes,  after 
stepping  it  to  a  right-of-way,  said  there  is  no  84  feet,  whereupon 
Brodie  told  him  to  go  across  the  right-of-way,  as  that  belonged  to 
the  property  sold.  Hughes  then  continued  across  the  right-of- 
way,  and  said  "that  is  all  right."  The  defendants  say  that, 
looking  at  the  right-of-way,  it  appeared  to  them  to  be  used  only  by 
the  owners  of  this  property  which  was  offered  for  sale,  and  from 
what  Brodie  said,  they  understood  they  were  to  get  a  title  to  the 
land  over  which  the  right-of-way  went  free  from  all  casements. 
I  find  that  although  Brodie  did  not  mean  to  convey  any  false 
impression,  the  defendants  believed,  and  reasonably  believed,  from 
Brodie's  language — it  naturally  conveyed  the  impression — that  the 
plaintiff  company  were  intending  to  give  them  a  title  clear  of 
encumbrances  to  the  whole  84  feet,  and  that  the  land  was  to  be  free 
from  any  easement  in  the  nature  of  a  right-of-way.  At  this  time 
there  was  also  some  conversation  relating  to  a  lease  of  an  hotel  on 
the  ground.  With  regard  to  that,  I  find  that  no  misrepresentation 
was  made  either  by  Brodie  or  subsequently  by  Mr.  Larkin,  and 
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iJiAt  the  defendants  knew  of  the  existence  of  a  lease  of  the  hotel.  1889 

Shortly  after  this  the  defendants  were  prepared  to  go  into  the  Thb  South 
purchase,  and  Mr.  Brodie  referred  them  to  Mr.  Larkiu,  the  manager  S^burbak  Land 
of  the  plaintiff  company.  On  the  22nd  June,  Rigby  went  to  se^ 
Mr.  Larkin,  and  Larkin  says  that  at  this  interview  he  was  pro- 
ceeding to  tell  Bigby  about  the  easements,  when  Rigby  stopped  him 
by  Baying  he  knew  more  about  the  land  than  Larkin.  Mr.  Larkiu 
said  he  then  had  a  contract  of  sale  from  the  City  of  Melbourne 
Bank  to  the  plaintiff  company,  from  which  he  read  to  the  defendant 
Rigby,  but  I  find  he  is  mistaken  about  that,  that  no  such  conyer- 
sation  took  place,  and  that  he  had  not  then  in  his  possession  the 
contract  from  the  bank  to  the  plaintiff  company.  I  do  not  mean 
that  the  contract  had  not  then  been  in  his  possession  or  was  not 
executed.  It  may  have  been  in  his  possession,  and  may  have  been 
handed  by  him  to  the  company's  solicitor.  All  I  find  is  that  at 
that  time  he  had  not  the  contract  before  him,  and  that  he  is 
mistaken  in  regard  to  the  easement  being  mentioned  by  him. 
After  some  little  conversation  between  him  and  Bigby,  Ex.  A  was 
signed,  and  Rigby  paid  the  1,OOOZ.  deposit.  The  parties  appear  to 
have  intended  that  another  and  more  formal  agreement  should  be 
signed,  and  that  meanwhile  that  contract  would  suffice  to  maintain 
the  rights  of  the  purchasers  to  get  the  land  and  the  obligation  of 
the  vendor  to  give  it  to  them.  Larkin  was  to  have  the  contract 
prepared  and  sent  to  the  defendants.  There  was  considerable  delay 
in  getting  it  prepared,  and,  though  frequently  asked  for,  it  was  not 
till  14th  August  that  it  was  ready.  It  contained  a  clause  (clause 
11)  which  said :  **  The  property  is  sold  subject  to  a  lease  dated  the 
21st  August  1872,  and  numbered  441  of  part  of  said  allotment  6, 
and  to  the  easement  mentioned  in  the  certificate  of  title.''  The 
plaintiffs  insisted  on  clause  11  remaining  in,  and  insisted  upon  the 
purchasers  signing  the  contract  to  take  the  land  subject  to  the 
easement,  and  subject  to  the  lease  of  the  hot^l  for  twenty-one  years. 
The  parties  still  went  on  differing  about  the  clause  11  until  the 
writ  was  issued  in  October  1888.  By  the  statement  of  claim  first 
delivered  the  4>laintiff8  sought  to  have  specifically  performed  a 
contract  requiring  the  defendants  to  take  the  land  subject  to  the 
easement  and  subject  to  the  lease,  but  afterwards  the  plaintiffs 
altered  their  position,   amended  their  statement  of  claim,  and 
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1889  abandoned  their  right  to  enforce  the  contract  snbject  to  the  ease- 

ThiSoxtth     ment>  but  claimed  to  .have  it  enforced  subject  to  the  lease  of  the 

FiNAvcB  Co.      .     On  those  facts  the  first  objection  raised  by  the  defendants  is 

LlMITVD 

V.  that  there  is  no  contract  to  satisfy  the  Statute  of  Frauds,    In  my 

^^"''  opinion  Ex.  A.  is  sufficient  on  the  face  of  it  to  satisfy  the  Statute, 
Hodg^a,  J,  ]^xif^  {(;  {g  hq^  sufficient  on  the  face  of  it  to  satisfy  the  contract 
mentioned  in  the  statement  of  claim.  I  should  be  of  opinion  that 
if  the  contract  whi&h  the  plaintiffs  sought  to  enforce  were  the  con- 
tract mentioned  in  Ex.  A,  they  would  be  entitled  to  enforce  it ;  but 
when  the  contract  they  seek  to  enforce  is  not  that  contract,  but 
that  one  with  certain  additions,  there  is  not  sufficient  in  that  docu- 
ment to  satisfy  the  Statute  of  Frauds. 

It  was  then  suggested  that  although  that  be  so  the  Statute 
was  satisfied  by  reason  of  the  letter  written  by  the  defendants* 
solicitor  of  19th  September.  In  that  letter  the  defendants'solicitors 
state :  **  We  have  to  say,  however,  they  are  quite  willing  to  enter 
into  any  contract  which  properly  sets  out  the  agreement  between 
the  parties.  What  they  did  buy  was  land  having  a  frontage  of 
142  feet  4  inches  to  Moray  Street,  and  having  depths  along  Hancock 
and  Grant  Streets  up  to  and  including  a  right-of-way.  This 
depth,  we  understand,  is  84  feet  4  inches,  and  as  our  clients  wish 
to  build  on  the  whole  of  the  frontages  the  whole  property  must  be 
free  from  any  easements  or  encumbrances  except  the  lease  of  the 
hotel,  which  was  mentioned  at  the  time."  Assuming,  which  in 
the  view  I  take  it  is  not  necessary  to  decide^  that  the  attorneys 
were  agents  to  sign  a  contract,  that  might  have  been  sufficient  if  it 
were  accepted  by  the  plaintiffs.  But  before  it  can  be  a  contract  it 
must  be  accepted  by  the  plaintiffs,  and  that  acceptance  must  be 
before  action,  and  I  have  no  evidence  of  assent  to  those  terms  before 
action  brought.  Lucas  v.  Dixon  (c)  shows  that  you  must  have  the 
legal  evidence  of  the  contract  before  the  action  is  brought :  it  shows 
that  a  note  or  memorandum  of  a  contract,  for  the  purposes  of  the 
17th  sec.  of  the  Statute  of  Frauds,  must,  in  order  to  be  available  in 
an  action  on  the  contract,  have  been  in  existence  before  the  action  was 
brought.  As  there  was  not  a  contract  until  the  action  was  brought, 
there  is  not,  in  my  opinion,  a  contract  to  satisfy  the  Statute. 

(o)  22  Q.B.D.  867. 
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Then  it  was  said  that  there  was  some  estoppel  by  the  pleadings 
here.     The  counterclaim  suggests  a  contract  still  different  from      Thb  South 
that  which  the  plaintiffs  seek  to  enforce.     It  is  not  the  contract  set  S^^Rb^  Land 
np,  and  I  donbt  very  much  whether,  if  it  was  not,  there  would 
have  been  anything  in  it,  because  it  was  something  after  action 
brought. 

Again — the  defendants  knew  of  the  existence  of  the  lease, 
and  of  the  easement,  before  they  bought,  and  it  was  contended 
that  the  Tender  was  not  bound  to*  pay  them  off;  but  on  en 
examination  of  the  authorities  it  appears  to  me  to  be  clear  that 
the  purchaser  must  know  not  only  that  it  is  an  encumbrance,  but, 
putting  the  proposition  at  its  lowest,  that  it  is  intended  that  he 
shall  take  it  subject  to  that  encumbrance.  It  is  put  in  some  of 
of  the  cases  that  he  must  know  of  the  encumbrance  and  know  it 
cannot  be  got  rid  of,  but  an  examination  of  the  authorities  leads 
me  to  conclude  that  that  is  perhaps  too  strong ;  but  he  must  know 
he  is  to  take  it  subject  to  the  encumbrance,  and  although  I  might 
find  that  that  is  so  with  regard  to  the  lease,  I  cannot  so  find  with 
regard  to  the  easement.  One  case  which  affected  my  mind  at  first 
upon  that  proposition  was  OUfield  v.  Round  (d),  where  a  purchaser 
took  an  objection  to  a  right-of-way,  or  a  way  over  the  ground  he 
bought,  and  he  was  compelled  to  take  it  notwithstanding  the 
existence  of  the  way.  But  it  appears  that  that  was  a  public  way, 
and  the  person  knew  there  was  a  public  way,  and  that  there  was  an 
objection  to  the  title  which  could  not  be  got  rid  of.  In  Cato  y. 
Thompson  (e),  in  the  course  of  the  argument,  the  Master  of  the 
Rolls  says :'  ''  If  a  purchaser  las  notice  of  encumbrances,  still  the 
Tendor  must  pay  them  off."  The  title  is  not  a  good  title  if  subject 
to  these  covenants:  Phillips  v.  Caldcleugh  (/).  The  express 
stipulation  to  make  a  good  title  only  proyides  for  what  would 
without  it  be  implied,  but  it  strengthens  the  plaintiffs'  case  by 
showing  that  the  parties  knew  the  law ;  and  the  number  of  sales  that 
we  have  of  property  subject  to  mortgages  show  it  is  very  clear  that 
it  cannot  be  intended  that  the  purchaser  is  to  take  the  property 
with  the  encumbrances  still  upon  it.  I  have,  therefore,  come  to 
the  conclusion  that  I  cannot  compel  the  defendants  to  take  this 
property. 

(d)  5  Ves.  608.  (e)  9  Q.B.D.,  p.  617.  (/)  L.R.  4  Q.B.  169. 
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1889  The  next  question  I  have  to  decide  is  whether  they  are  entitled 

Thb  South  to  get  back  the  money  paid.  If  the  only  question  here  was  that 
^^"^"ato  ^^^  ^^^  Statute  of  Frauds  had  not  been  complied  with,  I  might  have 
refused  to  give  them  their  money  back ;  but  the  plainti£fs  insisted 
that  they  were  to  take  the  property  subject  to  the  easement,  and  to 
the  lease,  certainly  up  to  some  time  long  after  the  claim  and 
defence  and  counterclaim  had  been  delivered.  The  statement  of 
claim  was  then  amended,  and  the  plaintiffs  abandoned  the  position 
they  had  taken  up  from  the  very  first.  In  my  opinion  they  are  not 
entitled  to  wait  for  such  an  unreasonable  length  of  time  andsaj: 
''  You  shall  wait  for  that  which  we  promised  to  give  you  for  snch 
an  unreasonable  length  of  time  as  this,  and,  when  the  condition  of 
the  land  market  has  completely  altered  and  land  has  become,  from 
being  an  article  sought  for  by  everybody,  an  article  which  people 
want  to  get  rid  of,  we  will  compel  you  to  take  it-  We  would  not 
allow  you  to  take  it  on  the  terms  on  which  you  bought,  for  nine 
months,  und  now  that  you  will  not  be  able  to  get  rid  of  it  we  will 
ask  you  to  take  it  on  the  terms  on  which  you  bought."  I  think  the 
value  of  the  property  and  the  condition  of  the  market  had  so 
changed  as  to  justify  them  in  rescinding  the  contract  and  getting 
back  the  money.  The  plaintiffs'  claim  must  be  dismissed,  and  the 
counterclaim  for  1,0002.  allowed,  with  costs. 


Solicitor  for  plaintiffs  :  Hockin. 

Solicitors  for  defendants :  Eggleston^  Derham  dt  Martin. 


A.  J.  A. 
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HITCHINS  V.  MAYOR,  Em,  OP  THE  BOROUGH  OF  PORT  ] 

''Local  Government  Act  1874"  {No.  606),  m.  380,  S99— Street  in  s 
SxeaviUion  in  street — Nuisance  hy  stranger — Knowledge  of  m\ 
— Injury  to  person  law/ullg  using  street. 


^  Held,  per  Higikbotham,  C. J.,  and  Eibfesd,  J.  (Williams  and 
dissentienHbus)  that  a  municipal  corporation  having  within  its  jariBdi 
which  has  not  heen  formed  or  made  is  not  liable  in  damages  to  t 
through  the  unauthorised  act  of  a  stranger  which  does  damage  to  its 
even  though  it  has  knowledgpe  of  the  act  being  done  and  does  nothing 

Action  by  Mary  Ann  Hitchins,  the  widow  and  a< 
of  J.  y.  M.  Hitching,  deceased,  to  obtain  damages  for  he 
children  for  the  death  of  her  husband,  caused  by  the  : 
the  Council  of  Port  Melbourne. 

The  action  was  previously  tried  by  Webb,  J.,  and  1 
be  found  reported  in  Vol.  XIV.,  pp.  748-9.  The  1 
made  certain  findings  of  fact  there  set  out,'  and  : 
qaestion  for  the  Full  Court  whether,  upon  them  and  tl 
the  defendants  were  guilty  of  the  negligence  complai] 
Coort  held  that  upon  the  findings  the  defendant  was  i 
the  negligence  complained  of,  but  the  majority  of  the 
of  opinion  that,  upon  an  amendment  of  the  pleadings, 
to  be  allowed  if  desired,  so  as  to  state  that  the  Board 
Works  made  the  excavation  in  Bouse  Street  with  the 
knowledge,  and  that  the  defendant  could  have  pre 
doing,  and  that  it  was  its  duty  so  to  do,  and  that  having 
fulfil  that  duty,  it  was  liable  for  damage  caused  to  a 
nsing  the  road  in  consequence  of  such  neglect  of  dul 
Williams,  J.,  Vol.  XIV.,  p.  755.)  Leave  to  amend,  f 
cause  of  action,  was  subsequently  granted  by  the  Chief 
the  amendment  being  made,  the  case  now  came  on  fc 
the  amended  pleadings. 

OolcUmith  for  the  plaintiff. 

Hood  and  Brycmt  for  the  defendant. 

Ooldtmith  in  reply.  ^ 

i'Bbokbtt,  J.  In  this  case  I  have  to  determine 
Borough  of  Port  Melbourne  is  liable  for  the  conseqi 

V,L.B.,  VoL  XV.  3C 
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F.c.  accident  according  to  the  law  already  laid  down  by  this  Oonrt. 

7889  1^^  margin  on  which  I  am  left  to  exercise  an  independent  jadg- 

HiTCHUfa      ^®^*  18  exceedingly  narrow,  as  the  cause  has  been  heard  and 

V.  determined  npon  all  points  bat  one.     Webb,  J.,  who  tried  it, 

ov  '  reserved  a  case  for  the  Full  Court.  He  foond  that  Bonse  Street, 
^^OF^P^T^^  where  the  accident  happened,  was  a  public  highway  within  the 
Mblbouhnb.  municipality ;  that  while  it  was  a  public  highway  the  Board  of 
A'BeeheU,  J.  Land  and  Works  caused  a  hole  to  be  made  in  it,  and  material  from 
the  hole  to  be  removed ;  that  the  deceased,  while  lawfully  using 
the  highway,  fell  into  such  hole,  and  his  death  was  thereby 
caused ;  and  that  the  defendants  had  never  formed  or  made  the 
portion  of  the  street  where  the  accident  occurred.  On  these  facts 
the  Court  found  that  the  corporation  was  not  guilty  of  the  negli- 
gence in  the  statement  of  claim  complained  of.  This  was  set  out 
in  the  statement  of  claim  as  ''  negligently  permitting  Bouse  Street 
to  be  and  continue  and  for  a  long  time  remain  out  of  repair  and  in  a 
state  and  condition  dangerous  for  foot  passengers,  by  reason  of  an 
excavation  thereon,  which  was  left  by  the  defendants  unprotected  and 
without  any  light  at  night.*'  The  excavation,  which  was  of  consider- 
able extent,  had  been  made  about  four  years  before  the  accident  hap- 
pened, and  there  could  be  no  doubt  of  the  council  having  known 
of  its  existence.  Thus  it  was  decided  that  although  a  dangeroos 
hole  made  by  a  stranger  had  existed  for  years  in  a  street  of  the 
borough,  the  borough,  not  having  formed  that  portion  of  the 
street,  was  under  no  obligation  to  fence  in  the  hole  or  otherwise  to 
protect  the  public  from  its  dangers.  The  law  so  declared  extended 
little,  if  at  all,  the  protection  from  liability  which  existed  under 
previous  decisions.  It  merely  put  dangerous  conditions,  resulting 
from  the  acts  of  a  stranger,  on  the  same  footing  as  dangerous 
conditions  arising  from  natural  causes.  If  a  tree  fell,  or  the  rain 
wore  a  channel  across  a  road  which  the  borough  council  had  left 
untouched,  the  council,  under  former  decisions,  would  not  haTs 
been  held  liable  for  a  consequent  accident.  Under  this  last  decisioii 
the  council  would  not  be  held  liable,  though  a  stranger  had  felled 
the  tree  or  cut  the  channel.  The  Court  has  held  that  the  seetionB 
of  the  Act  giving  the  care  and  custody  of  the  road,  and  requiring 
the  council  to  keep  it  clear,  would  not  apply  in  either  case  if  the 
council  had  not  assumed  responsibility  by  forming  the  portion  of 
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the  road  in   which  the  dangerous  obstrnction  to  traffic  existed.  f.o. 

Two  members  of  the  Court  who  concurred  in  the  judgment  have,  1889 

however,  expressed  an  opinion  that,  on  an   amendment  of  the       HiroHnrs 

pleadings,  the  council  might  be  shown  to  be  liable  by  proving  that  «• 

the  council  had  known  of  the  excavation  while  it  was  being  made,  ov 

and  had  taken  no  steps  to  prevent  it.    I  have  to  deal  with  amended       '  ^  pSet  ^^ 

pleadings  and  new  facts  brought  before  the  Court  in  deference  to     Mblboubhk. 

this  suggestion.      I  find  a  difficulty  in  reconciling  the  opinion  so    j:Bwkett,  J. 

stated  with  the  decision  it  accompanies.     It  lays  down  a  new  rule, 

for  which  I  find  no  warrant  in  the  Statute  prescribing  the  council's 

duties,  or  in  any  decision  as  to  such  duties.     The  old  rule  as  I 

understood  it,  and  as  it  has  been  acted  upon  in  answering  the 

question  reserved  in  this  case,  was  that  the  council  had  no  active 

duties  with  reference  to  a  road  until  it  had  accepted  responsibility 

by  forming  the  road.     I  am  not  prepared  to  adopt  the  qualification 

that  it  has  the  duty  of  proceeding  against  any  stranger  whom  it 

may  find  intermeddling  with  a  road  before  formation.      If  the 

council  were  bound  to  interfere  to  prevent  a  stranger  doing  what 

would  make  the  road  dangerous,  I  should  say  that  the  council 

would  be  bound  to  protect  the  public  against  the  danger  which  a 

stranger  had  occasioned,  but  this  the  Court  has  just  decided  it 

was  not  bound  to  do.      The  case  of  Bormigh  of  Bathurst  v. 

Macpherson  (a),  relied  upon  as  an  authority  for  creating  the  new 

species  of  liability,  does  not  seem  to  me  to  tend  in  that  direction. 

The  judgment  pointedly  turns  upon  the  council  having  been  itself 

the  author  of  the  mischief  for  which  the  action  was  brought,  as 

appears  from  the  following  passages  : — 

"The  question  is  whether  the  municipality,  having  constructed  the  diain,  was 
not  hound  to  keep  it  in  a  state  of  repair.  The  duty  was  cast  upon  them  of  keeping 
artificial  work  which  they  had  created  in  such  a  state  as  to  prevent  its  causing 
danger.  Their  lordships  are  of  opinion  that  the  appellants,  by  reason  of  the 
construction  of  the  drain,  and  their  neglect  to  repair  it,  whereby  the  dangerous  hole 
was  found  which  was  left  open  and  unfenced,  caused  a  nuisance  on  the  highway, 
for  which  they  were  liable  to  an  indictment." 

If  I  adopted  the  views  which  led  to  the  amendment  of  the  state- 
ment of  claim,  it  would  be  necessaiy  for  me  to  determine  upon 
the  Cncts  in  evidence  whether  or  not  the  council  could  have  prevented 
ihe  Board  of  Land  and  Works  from  making  the  excavation.     The 
(a)  4  App.  Cas.,  p.  266. 
3C  2 
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F.c.  coancil  would  not  be  held  liable  for  not  resorting  to  force  or  to 

1889  litigation  aniess   it  appeared   that  interference   would  have  been 

HrroHiNs       successful.     I  cannot  assume  that  the  Board  would  haye  desisted 
^'  at  the  mere  request  of  the  defendants.     There  is  not  a  suggestion 

OF  '  in  pleading  or  evidence  that  the  council  invited  or  encouraged  the 
^ OP  p^T*^  Board  of  Land  and  Works  to  make  the  excavation,  and  abstaining 
Mblbouekb.  from  hazardous  litigation  cannot  be  treated  as  an  approval  of  the 
A* Beckett,  J.  work.  It  has  been  contended  for  the  defendants  that  the  work  was 
done  by  authority  of  the  Crown,  and  therefore  that  they  could  not 
have  stopped  the  work.  I  have  been  referred  to  Appropriation 
Acts  authorising  expenditure  for  the  purpose.  I  do  not  r^ard 
these  Acts  as  making  the  purpose  legal,  but  on  this  and  other 
evidence  it  appears  that  the  Board  was  acting,  not  as  an  independent 
corporation,  but  under  the  direction  of  the  Government.  In  the 
suit  of  Palmer  v.  The  Board  of  Land  and  Works  (6),  brought  to 
restrain  an  alleged  illegal  sale  of  Grown  land,  Mr.  Justice 
Molesworth  held  that  the  suit  should  have  been  against  the 
Grown,  represented  by  the  Attorney-General,  as  the  board  was 
merely  an  agent  in  the  matter,  and  the  Grown  could  not  be 
restrained  by  granting  an  injunction  against  its  agent.  That  case 
differs  from  the  present,  as  there  the  Grown  was  setting  the  Board 
of  Land  and  Works  in  motion  by  the  exercise  of  powers  conferred 
by  Statute.  This  does  not  appear  to  have  been  the  case  here, 
though  a  proclamation  reserving  the  land  for  purposes  of  defence, 
under  the  Act  24  Vict.,  No.  117,  might  have  been  called  in  aid  if 
the  council  had  instituted  proceedings.  I  do  not  say  that  the 
council  could  not  have  succeeded  if  they  had  embarked  in  litigation, 
but  there  were  difficulties  which  might  reasonably  have  deterred 
them,  and  which  might  be  taken  into  account  in  considering 
whether  they  were  guilty  of  negligence — unless  their  duty  to 
protect  the  road  was  absolute — and  they  could  only  be  absolved 
from  liability  for  not  litigating  by  proving  that  litigation  must 
have  been  unsuccessful.  It  would  have  been  unnecessary  for  me 
to  have  considered  the  question  of  law  if  I  had  been  in  favour  of 
the  defendants  upon  the  facts  as  to  contributory  negligence.  In 
the  course  of  the  trial,  I  inspected  the  scene  of  the  accident,  and 
came  to  the  conclusion  that  on  a  dark  night  a  sober  man,  knowing 

{h)  1  V.L.R.  (Eq.),  80. 
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of  the  excavation,  might  have  missed  his  way  and  fallen  into  it.     I  f.g. 

accept  the  evidence  of  the  witnesses  who  state  that  Mr.  Hitchins  1939 

was  drunk  in  the  afternoon  of  the  day  on  which  the  accident 

happened.     He  slept,  and  had  a  meal  before  leaving  his  house  in  0. 

the  evening.     Mr.  Murdoch,  a  disinterested  witness,  who  came  to  ov       ' 

his  assistance  immediately  after  the  accident,  says  that  he  was  ^^",^^^^^ 

then  sober.     I  feel  doubt  as  to  his  drunkenness  having  been  "  the     Mblboubns. 

proximate  or  efficient  cause  of  the  accident,"  to  adopt  the  language    A'Beekett,  J. 

of  the  judgment   in  Boyle  v.   President  ofy   etc.,   of  Shire  of 

Momington  (c).     It  may  have  had  nothing  to  do  with  it,  and  I 

decide  that  the  plea  of  contributory  negligence  has  not  been 

sustained.    I  might  stop  here,  and  say  nothing  as  to  the  damages 

I  would  have  given  if  I  had  decided  that  the  defendants  were  liable ; 

but  to  avoid  the  necessity  for  a  third  trial  in  the  event  of  a 

successful  appeal,  I  will   state  what  I  would  have  done  had  I 

decided  that  the  plain ti£f  was  entitled  to  succeed.     The  evidence 

was  so  strong  as  to  the  drunken  habits  of  Mr.  Hitchins,  and  his 

consequent  impecuniosity,  •  that  I  thought  he  was  earning  very 

little  for  some  time  before  his  death,  and  that  had  he  lived  there 

would  not  have  been  much  chance  of  his  reforming  and  earning 

more.    I  therefore  estimated  the  sum  which  he  could  have  been 

expected  to  provide  for  the  support  of  his  family  at  a  very  low  rate, 

and  considered  that  the  sum  of  6001.  would  be  ample  compensation. 

I  should  have  given  2001.  to  the  widow,  and  400{.  equally  between 

the  children,  the  shares  of  the  infants  to  be  paid  into  court  and 

invested,  and  the  income  applied  to  their  maintenance.     I  decide 

against  the  plaintiff  on  the  ground  that  the  defendants'  omission 

to  proceed  against  the  persons  making  the  excavation  does  not  give 

the  plaintiff  any  right  of  action,  and  that  the  Court  has  decided 

that  the  defendants  were  not  guilty  of  any  other  negligence.     If 

the  case  had  been  tried  before  a  jury  the  plaintiff  would  have  had 

to  pay  the  general  costs  of  the  action,  but  would  have  been  entitled 

to  receive  the  costs  of  the  issue  of  contributory  negligence.     On 

the  former  trial,  as  in  the  present,  this  issue  was  found  in  her 

favour,  and  by  the  order  under  which  the  second  trial  was  held  the 

costs  of  the  first  trial  are  to  abide  the  result  of  the  second.     In  the 

exercise  of  my  discretion  I  direct  plaintiff  and  defendants  to  abide 

(c)  9  V.L.R.  (L.)  p.  267. 
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F.o.  their  own  costs.     This  avoids  difficulties  which  would  arise  on 

1889  taxation,  and  is  more  favourable  to  the  plaintiff  than  an  order 

HncHivt  P^'^K  ®^^*  ^  ^^^  against  each  party.     In  the  peculiar  circum- 

«•  stances  of  the  case,  I  think  the  plaintiff's  loss  can  properly  be 

ov       *  mitigated  to  this  extent. 
Thx  Bosovoh 
or  Port 
Mblboubhb.  Judgment  for  defendants  without  costs. 


From  this  decision  the  plaintiff  appealed  to  the  Full  Court, 
which    for    this    special    occasion    consisted    of-  four   judges — 

HlQIKBOTHAM,    C.J.,   WiLLIAMS,    HoLROYD,   and   EeRFBRD,   JJ. 

Nov,  4.  Oddsmith  (with  him  R.  W.  Smith)  for  the  plaintiff  appellant — 

The  learned  judge  has  totally  disregarded  the  decision  of  the 
majority  of  the  Full  Court  on  the  last  occasion  this  matter  was 
before  the  Court,  and  though  finding  all  the  facts  in  favour  of  the 
plaintiff,  has  decided  that  she  is  not  eYititled  in  law  to  any  relief. 
Under  sec.  899  of  the  "Local  Government  Act  1874  "  (No.  606), 
the  duty  is  imposed  upon  the  council  of  every  municipal  district 
to  keep  open  for  public  use  and  free  from  obstruction  every  road, 
street,  or  public  highway  required  for  public  traffic ;  and  every  road, 
street,  or  public  highway  is  to  be  considered  as  required  for  public 
traffic,  unless  the  council  and  the  Minister  have  otherwise  decided. 
They  have  not  decided  that  Bouse  Street  was  not  required  for  public 
purposes,  so  that  it  was  the  duty  of  the  municipal  council  to  keep 
it  open  for  public  use  and  free  from  obstruction.  They  neglected 
to  do  so,  and  are  therefore  liable  for  damage  to  a  person  caused  by 
that  neglect.  Besides,  apart  from  sec.  S99,  the  council  has  the 
care  and  management  of  the  street  imposed  upon  it  by  sec.  880  of 
the  Act,  and  knowing  that  this  nuisance  was  being  done  it  could 
have  prevented  it,  as  it  was  inconsistent  with  its  rights :  Mayor  of 
Emerald  Hill  v.  Ford  (rf).  Even  though  there  be  nothing  to  show 
that  it  is  a  road,  the  council  can  maintain  trespass  against  even  the 
holder  of  a  miner's  right  putting  in  a  shaft  upon  it :  Drought  v. 
Schonfeldt  (e), 

(d)  9  V.L.R.  (L.)  851.  (e)  5  A.J.R.  82. 
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[HiaiKBOTHAM,  G.J.  The  question  yon  have  to  meet  i 
whether  the  council  can  prevent  the  nuisance  being  done,  but  wl 
it  is  bound  to  do  so  upon  a  portion  of  a  road  not  yet  formed.] 

There  is  no  obligation  upon  it  to  do  anything  to  the  road 
if  it  has  not  once  formed  it ;  but  by  reason  of  sec.  880  giving 
"  care/'  as  distinguished  from  the  ^*  management "  of  the  ro 
is  submitted  that  it  is  its  duty  to  take  care  of  it,  to  protect  it 
a  trespasser,  such  as  the  Board  of  Land  and  Works,  which  it  1 
to  be  injuring  the  road.  And  even  if  it  does  not  know  c 
actual  commission  of  the  trespass,  it  is  submitted  that  it  is  ite 
to  make  good  any  injury  to  the  natural  state  of  the  road :  Bad 
V.  The  Mayor,  etc.,  of  Sandhurst  (/) ;  and  that  without 
deemed  to  have  "taken  to"  the  road.  If  the  council  doe 
prevent  a  person  committing  a  nuisance  on  a  public  road,  km 
that  it  is  so  doing,  and  having  the  power  to  prevent  it, 
equivalent  to  its  doing  the  act  itself,  and  it  is  liable  to  a  p 
injured  through  that  act :  Borotigh  of  Bathurst  v.  Macpherso 

[Williams,  J.     The  council,  under  whose  care  and  manage 
a  road  is,  which  has  done  nothing  to  the  road,  is  still  bound 
sec.  418  to  fence  in  or  protect  a  hole  near  that  road  ;  and  it ' 
be,  to  say  the  least,  very  curious  if  it  is  not  bound  to  fence  i 
up,  or  protect  an  enormous  hole  in  the  centre  of  the  road.] 

Then  the  evidence  produced  on  this  trial  shows  that  ] 
Street  has  been  made  and  formed  by  the  defendant  council  clo 
to  the  excavation,  and  the  excavation  covers  nearly  the  whole  < 
remainder  of  the  street.  It  is  submitted  that  that  amounts 
invitation  by  the  council  to  persons  lawfully  using  the  strc 
wander  into  the  excavation,  and  that  Dodds  v.  President,  e\ 
Shire  of  Berwick  (A),  a  decision  of  the  learned  Chief  Justice  i 
contrary,  which  was  followed  by  Holroyd,  J.,  in  Baseley  v.  Sh 
St,  Amavd  (not  reported),  is  not  sound  law. 

[HoLBOYD,  J.  I  do  not  think  it  is  conclusively  decided  t 
a  council  makes  one  mile  of  a  road  it  is  not  liable  for  the  rest  < 
road. 

HiaiNBOTHAM,  C.J.  No.  Two  judges  have  expressed  an  o{ 
upon  it,  but  the  Full  Court  has  never  decided  it.] 

(/)  1  W.W.  &  A'B.  (L.)  186.  (^)  4  App.  Caa.,  pp.  266,  26^ 

(A)  11  V.L.R.  743. 
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'.o*  Scott  V.  Mayor,  etc.,  of  CdOingwood  (i),  where  the  cases  are 

18^         aummed  up ;  Burgmeier  v.  Shire  ofDarebin  (j) ;  Grieve  v.  Mayor, 
HiTCTDTt      ^^'*  of^^^^^^^  (*) ;  McKinnon  v.  Petuon  (I). 

9, 
M&TOB,  WtC, 

®'  Dr.  Madden.  Hood,  and  Bryant  for  the  defendant  respondent — 

Thm  Bobovoh  f  9  :f  ,  ,  , 

OP  Pf)RT       The  council  of  the  municipality  is  not  liable  for  the  condition  of  a 

road  or  street  until  it  has  been  formed  and  made  by  it :  Scott  t. 
Mayor,  etc,,  of  CoUingwood  (i).  While  in  a  state  of  nature,  as 
this  road  was,  the  council  is  not  liable,  either  at  common  law  or 
under  the  "  Local  Oovernment  Act  1874  "  (No.  506)  for  injury 
caused  by  a  hole  in  it,  although  it  is  under  its  care  and  manage- 
ment: Dodds  y.  Shire  of  Berwick  (m),  which  also  decides  that  the 
liability  imposed  by  sec.  418  to  protect  dangerous  places  adjoining 
a  highway  does  not  arise  where  there  is  no  obligation  upon  the 
council  to  keep  the  highway  itself  in  repair.  Sec.  880,  which  gives 
the  care  and  management  of  the  street  to  the  council,  enables  it,  if 
it  thinks  fit,  to  take  steps  to  prevent  a  stranger  damaging  the  street. 
It  gives  it  a  discretion  to  interfere,  but  it  is  not  bound  to  do  so. 
As  put  by  the  learned  judge,  in  his  judgment,  it  cannot  be  assumed 
that  the  Board  of  Land  and  Works  would  have  desisted  from 
making  the  excavation  at  the  mere  request  of  the  council.  Litigation 
would  have  been  necessary,  and  abstaining  from  hazardous  litigation 
cannot  be  said  to  be  an  approval  of  the  work.  The  first  part  of 
sec.  899  applies  only  where  the  whole  road  is  destroyed  or 
obstructed  :  Burgmeier  v.  Shire  of  Darebin  (J).  Sec.  899  relates 
only  to  obstructions  to  or  holes  in  a  street  made  by  adjoining 
owners,  and  even  then  the  only  obligation  on  the  council  is  to 
remove  the  obstruction  or  fill  up  the  hole  at  the  expense  of  the 
person  making  it.  Under  the  previous  Acts  it  was  held  that  it  was 
not  obligatory  on  a  municipal  council  to  repair  a  road  formed  when 
the  municipality  was  created  and  adopted  by  them,  even  though 
they  knew  of  its  dangerous  state ;  that  there  it  has  a  discretion 
whether  it  will  repair  or  not,  and  that  it  is  not  liable  for  non- 
feasance but  only  for  mis-feasance :    Ryan  t.  Mayor,   etc.,   of 


(i)    7  V.L.R.  (L.)  280.  (t)    8  Exch.,  p.  827. 

(j)  6  V.L.R.  (L.)  1.  (m)  11  V.L.R.  743. 

(*)   lW.V<r.AA*B.(L.)95. 
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Mdmsbury  (n) ;  Reed  v.  Mayor  of  Fitzroy  (o) ;  Pn 
Shire  of  Barrdbool  y.  Torr  {p) ;  Dummelow  v.  May 
Kilda  (9).  All  that  the  majority  of  the  Fall  Court  i 
case  decided  was  that  if  certain  amendments  were  ma 
facts  proved,  there  would  be  a  case  to  go  to  a  jury  i 
jary.  It  has  gone  to  a  judge,  sitting  as  a  jury  in 
the  learned  judge  has  found  against  the  plaintiffs, 
mitted  that  his  decision  should  be  upheld.  If  the  c 
at  all  it  is  under  sec.  880,  which  gives  them  the  car( 
ment  of  the  street,  for  negligence  in  not  taking  care  c 
the  facts  before  the  learned  judge  there  was  no  evi 
council  neglected  any  act  which  a  reasonable  man  c< 
in  its  place.  The  Appropriation  Act  of  the  year  p: 
for  the  making  of  this  excavation  by  the  Board  of  La 
and  that  being  so  it  was  reasonable  on  their  part,  eve 
of  it,  which  the  evidence  does  not  show,  to  take  no  si 
it.  The  Court  has  already  held  that  there  was  no 
part  of  the  council  in  not  filling  the  hole  up  after  it 

Goldsmith  in  reply — The  evidence  shows  that  th( 
of  the  excavation  being  made,  even  though  the  judg 
expressly  state  the  fact,  and  this  Court,  being  a  Court 
will  draw  its  own  conclusion  from  the  evidence.  II 
from  the  judgment  that  the  learned  judge  dissented 
of  the  majority  of  the  Court  on  the  former  occasion, 
the  council  knew  nothing  of  the  excavation  beii 
stranger,  it  is  liable  at  the  suit  of  a  third  person,  } 
thereby,  if  it  has  the  care  and  management  of  the  r( 
Manchester y  etc.  Railway  Co,  (r). 

Cur 

The  Chief  Justice,  in  giving  judgment,  said — T 
before  us  on  appeal  from  the  judgment  of  A'Becke 
held  by  this  Court,  upon  a  question  reserved  on  faci 
primaiy  judge,  Webb,  J.,  at  the  first  trial  of  this 

(•)  1  V.R.  (L.)  23.  (q)  5  A.J.B.  74. 

(o)  4  A.J.R.  109.  (r)  86  Ch.  D.  626. 

(p)  2  V.R.  (L.)  66. 
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F.o.  defendants  were  not  gmlty  of  negligence  in  ''permitting  Boiue 

1889  Street  to  be,  and  continue,  and  for  a  long  time  remain  out  of 

HrrcHnrs       i^^P&if »  ftRd  in  a  state  and  condition  dangerons  for  foot  paesengers 
«•  by  reason  of  an  excavation  thereon,  which  was  left  by  the  defendant 

OF  '  unprotected  and  without  any  light  at  night."  This  street  was 
^"of'^Poet ^^  never  formed  or  made  by  the  defendants  at  the  place  where  the 
Mblboubne.  accident  occurred,  and  the  decision  of  the  Court  was  based  upon 
Higinbotham,c,J,  the  rulo  first  laid  down  twenty-five  years  ago  in  the  case  of  Grieve  v. 
The  Mayor y  etc.,  of  Melbourne  (s),  that  a  municipal  corporation 
is  not  answerable  for  the  foundrous  and  unsafe  condition  of  any  of 
the  streets  or  roads  placed  under  the  care  and  management  of  the 
council  of  the  corporation  until  and  unless  the  council  has  exercised 
the  discretion  held  to  be  vested  in  it,  and  altered  the  natural  con- 
dition of  the  street  or  road  by  forming  or  making  it.  This  rule  of 
legal  interpretation  has  been  applied  from  that  time  to  the  present 
to  the  successive  Acts  of  Parliament  by  which  the  care  of  streets 
and  roads  has  been  vested  in  the  councils  of  boroughs  and  shires ; 
and  the  liability  of  the  corporation  has  been  held  to  be  limited  to 
those  parts  of  unmade  streets  and  roads  which  the  council  has 
elected  to  form  or  make  :  Dodds  v.  President,  etc.,  Shire  of  Ber- 
wick (t) ;  Baaeley  v.  Shire  of  St.  Arnaud.  After  the  decision  of 
the  question  reserved,  and  before  judgment,  the  plaintiff  was 
allowed  to  amend  the  statement  of  claim  by  adding  a  new  cause  of 
action  which  has  been  stated  to  be,  that  about  the  year  1881,  tiie 
Board  of  Land  and  Works  made  a  dangerous  excavation  in  this 
street,  and  that  the  defendants  knew  at  the  time  the  excavation 
was  being  made  that  the  board  was  making  it,  and  took  no  steps 
to  prevent  it.  At  the  second  trial,  the  learned  judge,  arriving  on 
the  other  questions  in  issue  at  the  same  conclusions  of  fact  as  had 
been  found  at  the  first  trial,  held  that  the  defendants  were  not 
under  a  legal  obligation  to  prevent  an  injury  to  an  unmade  street 
which  they  would  not  be  boxmd  to  repair  after  the  injury  had  been 
done,  and  that  the  defendants  were  entitled  to  the  judgment  of  the 
Court  upon  this  ground. 

I  am  of  opinion  that  the  learned  judge  was  right  in  this  view. 
The  proposition  that  a  municipal  corporation  having  knowledge  of 
the  unauthorised  act  of  a  stranger  which   does  damage  to  the 
(#)  1  W.W.  &  A*B.  (L.)  95.  (t)  11  V.L,R.  743. 
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natnral  snr&ce  of  a  highway  wiiihin  its  jurisdiction  which  has  not  f.o. 

been  formed  or  made,  is  liable  in  damages  to  a  person  injured  issg 

throngh  the  act  of  the  stranger  because  it  has  not  prevented  nor      HiTCHiwa 

attempted  to  prevent  that  act,  is  a  proposition  now  advanced  for  «. 

the  first  time,  and  is  wholly  unsupported  by  judicial  decision.  ov 

The  asserted  liability  appears  to  be  inconsistent  with  the  rule  '^^Jp^qbt^^ 

which  exempts  the  corporation  from  the  charge  and  from  the     Melbouuvb. 

consequences  of   negligence  for  not  repairing  an  unmade  street  nigiHhoiham,C.J, 

which  is  dangerous  to  travellers  through  natural  causes  or  from 

the  act  of  man.    If  there  be  no  obligation  in  either  case  to  repair 

the  damage,  it  would  seem  thair  there  can  be  no  duty  to  prevent 

the  damage.     I  agree  with  the  primary  judge  that  the  Statute 

which  prescribes  the  duties  of  the  council  affords  no  warrant  for 

the  proposition  now  contended  for.     Section  880  of  the  "Local 

Government  Act  1874  '*  provides  that  the  council  shall  have  the 

care  and  management  of  all  public  highways,  streets,  roads,  bridges, 

culverts,  ferries,  and  jetties  within  the  municipal  district."    But 

these  words,  according  to  the  well-established  interpretation  that 

has  been  placed  upon  them,  create  and  impose  on  the  council  uo 

active  duty  of  care  or  management  until  the  highway,  street,  road, 

bridge,  culvert,  ferry,  or  jetty  has  been  made  and  prepared  for 

public  use  by  the  discretionary  act  of  the  council.     The  only 

statutory  duty  cast  upon  the  council  in  respect  of  surveyed,  reserved, 

and  proclaimed  highways  before  formation,  is  to  open  them,  and 

keep  them  open  for  public  use,  except  in  cases  where  a  license  has 

been  granted  to  close  them :  Sec.  899.     The  performance  of  this 

duty  involves  no  obligation  either  to  prevent  or  to  repair  damage 

done  to  the  natural  surface  by  the  act  of  a  stranger  which,  while 

leaving  the  highway  open  for  public  use,  may  increase  the  risk  of 

travellers  who  use  the  highway. 

Whether  the  council  had  or  had  not  the  ability  under  the 
circumstances  disclosed  by  the  evidence  to  perform  this  alleged 
duty  is  a  question  of  fact  on  which  no  finding  has  been  given.  The 
plaintiff  has  not  alleged  that  the  council  was  not  prevented  by 
vis  major  from  performing  the  duty.  If  an  absolute  duty  existed 
in  law,  the  corporation  would  be  liable  in  all  events  for  non- 
performance of  it  by  the  council.  If,  on  the  other  hand,  the  duty 
be  conditional  upon  the  ability  of  the  council  under  existing 
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F.o.  oircumstanods  to  perfonn  it,  it  wonld  lie  upon  the  plaintiff  to  show 

18^  that  the  council  could  certainly,  and  without  resort  to  force  or 

HiTCHiNii      expensive  and  uncertain  litigation,  have  prevented  the  Board  of 

9.  Land  and  Works  from  making  the  excavation.    As  the  learned  judge 

or       '    held  that  no  duty  absolute  or  conditional  existed,  it  was  unneces- 

^"  oF^oBT  °"   sary  to  arrive  at  a  finding  upon  this  question  of  fact.    I  am  of  opinion 

MiLBonsvx.     that  the  learned  judge  was  right  in  his  interpretation  of  the  law. 
niginhotkam^cj.       The  Court  being  equally  divided  in  opinion,  the  judgment  of 
the  Court  will  be  that  the  appeal  be  dismissed  without  costs. 

WniLUMS,  J.  In  this  case  •  I  see  no  reason  whatever  for 
departing  from  the  judgment  delivered  by  me  when  it  was  argued 
on  a  previous  occasion.  I  adhere  to  every  word  I  uttered  in  that 
judgment.  If  I  were  to  say  what  I  now  thought,  I  should  simply 
repeat  what  I  have  already  said  as  reported  in  14  Y.L.R.  755-7. 
But  I  wish  to  state  that  the  proposition  referred  to  by  the  Chief 
Justice  is  emphatically  not  the  proposition  stated  by  the  majority  of 
the  Court  on  the  previous  argument  of  this  case.  To  say  that  the 
proposition  is  the  bald  one  that  a  municipal  council  when  a  stranger 
interferes  with  and  destroys  a  road  within  the  municipality  is  bound 
to  take  steps  to  prevent  its  destruction  is  only  half  stating  it.  The 
proposition  enunciated  by  the  majority  of  the  Court  stated  distinctly 
that  there  was  a  duty  and  an  obligation  cast  upon  a  council,  having 
knowledge  that  a  stranger  was  destroying  a  highway  in  a  munici- 
pality which  was  by  sec.  880  placed  under  their  control  and 
management,  when  they  had  the  means  and  ability  and  opportunity 
of  preventing  it,  not  to  allow  such  destruction.  It  was  said  in  the 
course  of  the  judgment  of  the  majority  of  the  Full  Court  on  that 
occasion,  that  there  was  a  fact  necessary  to  be  found  in  order  to 
sustain  the  suggested  amendment  of  the  pleadings,  namely,  that  the 
present  defendants,  knowing  that  the  destruction  was  going  on,  had 
the  means  and  ability  and  opportunity  of  preventing  that  wholesale 
destruction  by  a  stranger  of  a  road  within  the  municipality,  and 
placed  under  their  care  and  management.  I  should  have  thought 
that  the  judgment  of  the  majority  of  the  Court  on  that  occasion 
was  plain  enough  to  intimate  that  if  the  claim  were  amended  a 
finding  on  that  question  was  necessary.  The  primary  judge  has, 
however,  given  no  finding  upon  that  point.     There  has  been  no 
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finding  upon  that  question  of  fact,  and  if  it  had  not  been  for  the  f-o. 

view  taken  by  two  of  the  members  of  the  present  Court,  there  would  iggg 

possibly  have  to  be  another  re-hearing,   inasmuch   as   the  facts  hitchins 

necessary  to  support  the  judgment  of  the  majority  of  the  Court  on  «• 

the  previous  hearing  have  never  yet  been  found.  ov      ' 

Thb  Borough 
HoLBOTD,  J.      I  have  only  to  say  that  I  retain  the  opinion     m^'^oukni 
which  I  expressed  when  the  case  was  argued  last  time,  and  I  have 
nothing  further  to  add  to  what  I  said  on  that  occasion. 

Eerferd,  J.  This  action  has  been  tried  twice.  On  the  first 
occasion  a  case  was  reserved  for  the  Full  Court  by  Webb,  J.,  and 
the  Full  Court  decided  that  the  defendants  were  not  guilty  of 
negligence  on  the  statement  of  claim,  but  allowed  the  plaintifif  to 
amend  the  statement  of  claim  and  to  go  down  to  trial  again.  On 
the  second  occasion  it  came  before  a  judge  sitting  without  a  jury, 
and  A'Beckett,  J.,  gave  judgment  for  the  defendants,  but  he  con- 
tingently assessed  the  damages  for  the  plaintifif  at  600Z.  and  costs, 
if  the  Full  Court  should  be  of  opinion  that  the  plaintifif  was  entitled 
to  judgment.  The  case  now  comes  before  the  Full  Court  on  notice 
of  appeal  that  the  judgment  of  A'Beckett,  J.,  may  be  reversed,  and 
that  judgment  may  be  entered  for  the  plaintifif  for  the  sum  of  6002. 
and  costs. 

The  following  is  a  summary  of  the  amended  statement  of  claim, 
defence,  and  reply : — The  plaintifif,  as  administratrix  of  the  estate 
of  her  deceased  husband,  brings  an  action  for  the  benefit  of  herself 
and  six  children  who  have  sufifered  damage  from  the  defendants 
wrongfully  and  negligently  permitting  a  certain  highway,  which  was 
and  is  under  the  control  and  management  of  the  defendants,  to  be 
and  continue,  and  the  same  was  for  a  long  time  out  of  repair,  and 
in  a  state  and  condition  dangerous  for  foot  passengers  by  reason  of 
an  excavation  left  by  the  defendants  unprotected  and  without  any 
light  at  night  to  warn  persons.  The  said  street  was  proclaimed 
as  a  public  highway  within  the  boundaries  of  the  Borough  of  Port 
Melbourne  on  the  20th  January  1866.  The  Board  of  Land  and 
Works  made  the  excavation  in  or  about  the  year  1881.  The 
defendants  knew  that  the  excavation  was  being  made,  and  they  took 
no  steps  to  prevent  it.  If  the  defendants  did  not  know  at  the  time 
that  the  said  excavation  was  being  made,  they  knew  of  it  long  prior 
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P.O.  to  the  2lBt  March  1887,  and  took  no  steps  to  fill  itnp  or  to  prevent 

1889  danger  to  persons  lawfully  using  the  said  highway.     The  plaintiff 

HiTCHiNs       contends  that  the  defejidants  could  have  prevented  the  Board  of 

V-  Land  and  Works  from  making  the  excavation ;  or,  if  they  were  not 

ov       '    aware  of  its  being  made,  when  they  did  know  of  it  they  could  either 

OF  Port  ^^   ^^^^  Gllei  it  up  or  protected  it  so  as  to  prevent  injury  to  persona 

Melboubnm.     lawfully    using    the   said    highway.      The    said    James    Vernon 

Kerferd,  J.      Mounchier  Hitchins,  whilst  lawfully  using  the  said  highway,  bj 

reason  of  the  defendants'  negligence  fell  into  the  excavation  on 

21st  March  1887,  and  died  on  27th  March  1887.     The  plaintiff 

claims  1,500{. 

The  defendants  deny  that  they  wrongfully  or  negligently 
permitted  the  said  highway  to  be  or  continue  out  of  repair  or 
dangerous.  They  deny  that  the  said  highway  is  under  their  control. 
They  deny  that  the  said  highway  was  out  of  repair  or  in  a  condition 
dangerous  for  foot  passengers.  They  allege  that  the  said  highway 
was,  and  is,  vested  in  the  Crown,  and  that  they,  the  defendants, 
have  not  formed,  made,  or  repaired  the  said  highway,  or  taken  the 
care  and  management  thereof.  The  defendants  deny  negligence  on 
their  part,  and  they  allege  contributory  negligence  on  the  part  of 
the  deceased,  J.  V.  M.  Hitchins.  The  defendants  deny  knowledge 
of  the  excavation  being  made  by  the  Board  of  Land  and  Works, 
either  at  the  time  or  long  prior  to  the  21st  March  1887.  They 
allege  that  the  Board  of  Land  and  Works  is  a  public  department, 
and  made  the  excavation  on  behalf  of  the  Crown.  They  further 
contend  that  there  was  no  statutory  obligation  cast  upon  them  to 
protect  travellers  along  any  road,  and  that  upon  this  road  they 
have  never  exercised  any  control  by  repairing  or  otherwise.  The 
plaintiff  joins  issue. 

The  facts  briefly  are  that  the  deceased,  who  was  a  solicitor  is 
practice  in  Melbourne,  left  his  residence  in  Green  Street,  Soath 
Melbourne,  on  the  evening  of  21st  March  1887,  between  7  and  7.80., 
accompanied  by  his  daughter.  Li  a  short  time  she  returned  with* 
out  her  father,  and  the  plaintiff  (the  deceased's  wife)  went  in  search 
of  him  and  found  him  in  an  excavation  in  Bouse  Street,  with 
his  leg  broken.  The  deceased  was  taken  to  the  hospital,  where  he 
died  from  gangrene  on  the  27th  March  1887.  The  plaintiff  says 
the  deceased  was  quite  sober.     She  also  says  that  Bouse  Street  was 
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made  from  the  Lagoon  Bridge  to  JohnBton  Street,  and  that  part  f.o. 

was  made  and  metalled  across  to  Joshua's  distillery  at  the  time  of  iss^ 

the  accident.     The  town  clerk  of  Port  Melbpume  gave  evidence  that       hitohins 

the  council  had  done  nothins?  to  Bouse  Street  near  the  hole.    He  v. 

Match,  bto., 
remembered  the  excavation  being  made  by  men  in  Government  of 

employ  seven  or  eight  years  ago.      He  also  admitted  that  the       "pP^t**" 

council  forgot   that  the   excavation   was  made  on   a  proclaimed     Mblboubkb. 

road.     Webb,  J.,  upon  the  occasion  of  the  first  trial,  found  the      Eerf9rd,  J, 

following    facts,   viz.,   that    Bouse    Street,    where    the    accident 

happened,  was  a  public  highway  within  the  municipality;  that 

while  it  was  a  public  highway  the  Board  of  Land  and  Works  caused 

a  hole  to  be  made  in  it  and  material  from  the  hole  to  be  removed ; 

that  the  deceased,  while  lawfully  using  the  highway,  fell  into  such 

hole,  and  his  death  was  thereby  caused ;  and  that  the  defendants 

had  never  formed  or  made  the  portion  of  the  street  where  the 

accident  happened.    A'Beckett,  J.,  before  whom  the  second  trial 

took  place,  says  in  his  judgment : — 

"  It  has  been  contended  for  the  defendants  that  the  work  was  done  by  authority 
of  the  Crown,  and  therfore  that  they  could  not  have  stopped  the  work.  I  have  been 
referred  to  Appropriation  Acts  authorising  expenditure  for  the  purpose.  I  do  not 
regard  these  Acts  as  making  the  purpose  legal,  but  on  this,  and  other  evidence,  it 
appears  that  the  board  was  acting,  not  as  an  independent  corporation,  but  under  the 
direction  of  the  Government/' 

On  the  state  of  fiMts  in  this  case,  we  have  to  determine  whether 
this  action  for  negligence  will  lie  against  the  defendants  for  not 
restraining  the  Board  of  Land  and  Works  from  making  a  dangerous 
hole  in  Bouse  Street,  and,  further,  for  not  filling  the  hole  up,  or 
for  not  fencing  it  off  with  a  sufficient  fence  so  as  to  prevent  the 
public  from  being  injured  by  falling  into  it.  The  law  is  now  well 
settled  that  if  the  defendants  have  been  guilty  of  the  omission  to 
perform  a  statutory  duty,  and  some  person  has  by  reason  thereof 
been  injured,  an  action  for  negligence  will  lie  against  them  at  the 
suit  of  the  person  so  injured :  See  Borough  of  Bathurst  v. 
Macpherson  (v).  The  general  rule  as  laid  down  in  McKinnon  v. 
Penson  («?)  is  approved  of  in  the  Borough  of  Bathurst  case^  and 
also  in  Oautret  v.  Egerton  (x).  To  determine  whether  the 
defendants  have  been  guilty  or  not  of  a  breach  of  a  statutory  duty, 
it  will  be  necessary  to  examine  and  consider  the  provisions  of  the 
(«)  4  App.  Cas.,  p.  267.  (w)  8  £xoh.  827.  («)  L.B.  2  C.P.  871. 
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P.O.  Local  Government  Acts.     The  numerous  English  cases  found  in  the 

1889  books,  which  have  been  decided  upon  the  English  Turnpike  Acts, 

H1TCHIM8  tbrow  little  or  no  light  upon  the  proper  construction  to  be  placed 

«•  upon  the  provisions  of  our  Local  Government  Acts.     The  plaintiff 

MATOB,  BTO>y 

01  relied  upon  sec.  880  of  the  Local  Oovemment  Act  (No.  506), 
'"■  o,'^^"""'  which  is  as  foUowfl  :- 
Mblbouski.  •<  The  council  of  every  manicipalitj  shall  have  the  care  and  management  of  all 
„  T~2.  J  P^^l^<3  highways,  streets,  roads,  bridges,  culverts,  ferries,  and  jetties  within  the 
!  manicipal  district" 

And  sec.  5  of  that  Act  interprets  the  word  **  street."  "  Save 
where  there  is  something  in  the  context  inconsistent  therewith, 
'  street '  and  '  road '  respectively  shall  mean  '  a  street  or  road 
being  a  public  highway,  and  shall  include  every  public  highway.'  " 
The  street,  the  subject  of  this  action,  was  in  its  natural  state,  and 
except  as  to  the  hole  made  in  it,  was  in  the  same  condition  that  it 
was  on  the  date  of  its  proclamation  and  consequent  dedication  to 
the  public  as  a  public  highway  under  the  provisions  of  sec.  868  of 
Act  606.  la  the  case  of  Scott  v.  The  Mayor  of  CoUingwood  (y), 
in  which  all  the  earlier  cases  under  this  Act  were  considered, 
Stawell,  C.J.,  at  p.  286,  said— 

"  In  those  cases,  in  which  the  Court  has  decided  that  if  a  oorporaUon  does  not 
begin  to  repair  a  street,  they  are  not  answerable  for  the  condition  in  which  it  is  left 
by  natore,  I  entirely  concur." 

Stephen,  J.,  concurred  with  him,  and  Higinbotham,  J.,  at  p.  287, 
said — 

"  With  regard  to  the  exercise  of  the  powers  given  to  the  coondl  by  the  Act  of 
Parliament,  the  decisions  have  established  the  rule  that  so  long  as  the  power  of 
making  a  road  or  street  remains  wholly  unexercised,  so  long  as  the  soil  is  left  in  its 
natural  state,  the  council  cannot  be  compelled  to  exercise  the  power,  and  the  corpora- 
tion is  not  liable  either  to  an  indictment  as  for  a  nuisance,  or  to  an  action  for  injunes 
suffered  by  passengers  through  the  unformed  state  of  the  highway.'' 

The  case  of  Scott  v.  Mayor  of  CoUingwood  has  been  always  followed 

since,  and  may  be  regarded  as  the  leading  case  on  the  points  it 

decides.    In  Oautret  v.  Egerton,  to  which  I  have  referred,  WiUes, 

J.,  says,  at  p.  878,  substantially  the  same  thing  : — 

**  If  I  dedicate  a  way  to  the  public  which  is  Ml  of  ruts  and  holes,  the  public 
must  take  it  as  it  is.  If  I  dig  a  pit  in  it,  I  may  be  liable  for  the  consequences ;  but 
if  I  do  nothing,  I  am  not." 

But  these  cases  leave  untouched  the  new  ground  broken  in  this 
case.     The  street  has  not  been  left  in  the  condition  it  was  by 
(y)  7  V.L.E.  (L.)  280. 
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nature.     The  soil  has  not  been  left  in  its  natural  state ;  a  pit  has  f.o. 

been  dag  in  it,  not  by  the  defendants,  but  at  the  instance  of  the  issD 

Crown  who  granted  the  land  dedicated  as  a  street.     The  question  HiroHiirs 
now  raised  is  :  have  the  defendants  any  statutory  duty  with  regard  «• 

.  MaTOB,  ITC, 

to  streets  not  taken  over  by  them  and  made  in  pursuance  of  the  ov 

provisions  of  the  Local  Oovemment  Act?  Do  the  words  "shall  opPokt^^ 
have  the  care  and  management "  in  section  880  refer  to  and  include  Mbmoub»«. 
streets  proclaimed  and  dedicated  as  such,  but  not  made  ?  The  Ki&rfvrd,  J. 
word  "street"  would  convey  the  meaning,  when  used  in  its 
ordinary  sense,  and  apart  from  any  context  which  might  control 
its  meaning,  that  it  was  a  street  "formed  and  made."  The 
meaning  assigned  to  it  in  the  Imperial  and  in  Webster's  Dic- 
tionaries is  a  "  paved  way  or  road,"  "  a  city  road."  Sec.  5,  already 
referred  to,  provides  that,  unless  there  is  something  inconsistent 
with  the  context,  "  street "  shall  mean  a  street  being  a  public 
highway.  The  interpretation  does  not  throw  much  light  upon  the 
meaning  of  the  word  "  street."  Both  the  words  "  street "  and 
"  highway  "  are  words  of  ambiguous  meaning.  They  are  used  in 
the  Local  Qqvernment  Act  to  describe  land  dedicated  for  the 
purpose  of  being  used  as  streets  or  highways,  and  they  are  also 
used  to  describe  streets  and  highways  which  have  been  formed  and 
made.  The  meaning  which  the  Legislature  intended  to  attach  to 
tiie  word  "  street "  in  each  case  must,  I  am  of  opinion,  be  inferred 
from  the  heading  and  sections  ranged  under  the  heading  in  which 
the  word  "  street "  is  used.  The  Local  Oovernment  Act,  by  sec.  2, 
is  divided  into  parts  and  sub-divisions,  and  the  headings  are  there- 
fore made  part  of  it.  There  are  thirty-two  parts  in  all,  and  several 
of  these  parts  are  again  divided  into  numerous  sub-divisions  con- 
taining provisions  providing  for  the  exercise  of  powers  as  to  a 
great  variety  of  subject  matters  delegated  by  the  Act  to  the  councils 
of  municipalities  to  deal  with.  Part  16  deals  with  streets,  roads, 
bridges,  ferries,  culverts,  watercourses,  and  jetties,  and  this  part  is 
divided  into  nine  sub-divisions : — 

1.  Dedication  of  streets,  etc.,  sec.  868-870. 

2.  Opening  of  private  roads  in  shires,  sec.  871-878. 

8.  Appointment  of  control  of  bridges  and  ferries,  sec.  874. 
4.  Making,  maintenance  and  management  of  streets,  roads, 
bridges,  ferries^  culverts,  watercourses,  and  jetties,  sec.  876-889. 
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v.c.  5.  Making  and  maintenance  of   streets,   roads,   bridges,  and 

1889  ferries  on  the  boundaries  of  municipal  districts,  sec.  890-397. 

HiTCHiNB  ®*  Obstruction  of  streets,  roads,  etc.,  sec.  898-402. 

^'  7*  Fixing  the  level  of  streets,  private  streets ;  filling  up  of  low 

or  ground,  sec.  408-418. 

'"''or^PoBr^         8.  ToUs,  sec.  419-481. 

Melbopbhi.  9.  Main  roads  and  common  toll  roads,  sec.  482-488. 

Kefferd,  J.  I  am  of  Opinion  that  the  Legislature,  in  dividing  the  Act  into 

parts,  and  grouping  together  cognate  sections  under  various 
headings,  intended  that  the  words  in  those  sections  and  the  sections 
should  be  construed  as  relating  to  the  subject  matter  of  the 
headings  under  which  they  were  ranged.  The  880th  section, 
relied  upon  by  the  plaintiff,  is  contained  in  the  4th  sub-diTision, 
the  heading  of  which  is  ^'  making,  maintenance,  and  management 
of  streets,  roads,  and  bridges,  ferries,  culverts,  watercourses,  and 
jetties.**  Now,  if  we  construe  the  different  sections  comprised 
under  the  4th  sub-division  as  relating  to  the  heading  of  that 
sub-division,  we  find  that  all  the  sections  deal  with  subject  matters 
which  fall  under  the  several  words  constituting  the  heading  of  the 
4th  sub-division,  viz. :  ''  making,"  ''  maintenance,"  and  "  manage- 
ment." The  words  in  sec.  880,  "care  and  management,"  wonld 
be  consistent  with  the  view  that  the  Legislature  intended  to  give 
powor  to  the  council,  and  to  impose  a  statutory  duty  upon  it  to 
preserve  its  own  works  upon  streets  which  it  had  taken  in  hand  to 
make,  and  those  words,  in  this  view,  would  have  no  application  to 
streets  which  had  not  got  beyond  the  stage  of  being  ''  land  reserved 
used  or  acquired  by  purchase  or  exchange,"  and  dedicated  to  the 
public  by  proclamation,  but  which  had  not  been  taken  in  hand  by 
the  council  to  make.  The  group  of  sections  under  the  heading  to 
the  first  sub-division  of  Part  16,  "  dedication  of  streets,  etc.,"  will 
be  found  on  examination  to  deal  only  with  the  dedication  of  land 
reserved,  used,  or  by  purchase  or  exchange  acquired  for  a  street, 
road,  highway,  etc.,  to  be  a  public  highway.  These  sections  may 
be  regarded  as  enabling  sections,  and  are  confined  to  the  subject 
matters  naturally  falling  under  the  heading  "  dedication  of  streets, 
etc.,"  but  make  no  provision  for  "  care  and  management "  of  them, 
and  vest  the  absolute  property  in  the  land  dedicated  as  streets  in 
the  Grown.     If  the  Legislature  had  intended  to  cast  a  statutory 
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duty  upon  the  council  of  the  municipality  with  reference  to  streets  f-o. 

in  their  natural  state,  under  sub-division  1,  Part  16,  **  dedication  i889 

of  streets,  etc.,'*  some  provision  would  have  been  inserted  in  that       hitchiks 

division  describing  the  nature  of  the  duty  imposed  upon  the  9. 

.,     ,        ,        .  ,  -r      .        •  1  .  .  Matob,  bto., 

council ;  but  there  is  no  such  provision.    In  view  of  the  provisions  op 

made  by  the  Local  Qovernment  Act  for  the  protection  of  streets,     ^op  Pom^* 

I  think  it  may  be  inferred  that  the  Legislature  considered  that  no     Meuboubkb. 

further  provision  was   necessary.      Sec.   212  extends    to    every      Kerferd,  J, 

borough,  the  provisions  of  Part  1,  Act  265,  called  the  ^^  Police 

Offences  Statute  1865,"  imposing  a  penalty  not  exceeding  202.  for 

offences  which  may  be  committed  on  streets,  or  interfering  with 

streets.     Sec.  870  declares  that  the  absolute  property  in  the  land 

proclaimed  as  a  street  shall  be  vested  in  the  Grown.     The  mode 

of  construing  the  great  body  of  law  contained  in  our  Local  Govern- 

nvent  Acts,  which  I  have  ventured  to  adopt,  enables  each  of  the 

headings  under  the  parts  the  Act  is  divided  into  to  be  construed,  if 

necessary,  for  the  purpose  of  ascertaining  the  meaning  of  the  words 

and  sections  ranged  under  it,  as  if  it  were  a  separate  enactment. 

There  is  authority  for  so  doing.     The  case  of  Eastern  Counties 

liailway  Co.  v.  Marriage  {z)  was  decided  upon  the  construction  to 

be  placed  upon  8  and  9  Vic,  c.  18.     The  frame  of  this  Act  is  very 

similar  to  the  frame  of  our  Local  Qovernment  Act.    It  was  an  Act 

consolidating  in  one  Act  certain  provisions  usually  inserted  in  Acts 

authorising  the  taking  of  lands  for  a  public  nature.     The  Act  was 

divided  under  fifteen  separate  and  distinct  headings  dealing  with  a 

variety  of  subject  matters,  and  contained  158  sections  in  all.    It 

appears  to  me  that  the  observations  made  by  some  of  the  learned 

judges  in  the  case  of  Eastern  Counties  liailway  Co.  v.  Marriage, 

as  to  the  proper  construction  to  be  placed  upon  sections  under 

different  headings,  apply  with  equal  force  to  our  Local  Qovernment 

Act.     Ghannell,  B.,  at  page  41,  said : — 

"  These  varunu  headings  are  not  to  be  treated  as  if  they  were  marginal  notes,  or 
were  introduced  into  the  Act  merely  for  the  purpose  of  chssif  jing  the  enactments. 
They  constitnte  an  important  part  of  the  Act  itself.  They  may  be  read,  I  think,  not 
only  as  explaining  the  sections  which  immediately  follow  them,  as  a  preamble  to  a 
Statute  may  be  looked  to  to  explain  its  enactments,  but  as  affording,  as  it  appears  to 
me,  a  better  key  to  the  constructions  of  the  sections  which  follow  than  might  be 
aif orded  by  a  mere  preamble.'' 

(s)  9  H.L.  Gas.  82. 
8D2 
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r.o.  BnuQwell,  B.,  at  page  46,  referring  to  one  of  the  headings, 

I^  said:— 

HnoBUrs  ''This  general  heading  ii  not  only  in  good  senie,  bat  as  a  matter  of  Terbal 

n.  aoeuracy  to  be  considered  as  governing,  and  to  be  read  before  each  section  which 

Matob,  RO.  ranges  under  it  as  though  they  had  been  numbered  1,  2,  and  so  on.    This  is  manifest 

Thb  ^»ovoh  ^™  "^  examination  of  the  Statute." 

M^^^  Lord  Wensleydale,  at  page  68,  said  :— 

—  **  Various  clauses  relating  to  each  separate  subject  are  collected  under  various 

KerJirdtJ.  head*,  with  an  appropriate  heading  to  each  class,  which  must  apply  to  the  whole  of 
that  class  to  which  it  is  the  heading  ....  The  effect  is  the  same  as  if,  as 
my  brother  Channell  in  his  able  argument  has  observed,  the  beading  had  been 
repeated,  as  it  would  have  been  in  the  more  prolix  form  which  prevailed  in  older 
Statutes,  at  the  head  of  each  section.** 

For  the  reasons  I  have  already  stated  I  am,  therefore,  of  opinion 
that  this  action  will  not  lie  against  the  defendants.  In  this  view 
it  is  nnnecoBsary  for  me  to  consider  the  defendants'  farther  defence 
under  the  plea  which  raises  the  question  whether  the  hole  made  in 
the  road  by  the  Board  of  Land  and  Works  was  an  act  done  by  the 
Grown  under  the  provisions  of  sec.  889,  which  enables  a  Minister 
of  the  Crown,  upon  obtaining  an  order  of  the  Governor-in-Council, 
to  take  over,  construct,  maintain,  and  repair  any  road  within  the 
borough,  and  have  and  exercise  powers  similar  to  those  had  and 
exercised  by  the  council  with  regard  to  such  road,  and  further 
whether  any  wrong  which  has  been  done  to  the  plaintiff  is  a  wrong 
done  by  the  Board  of  Land  and  Works,  and  not  by  the  defendants. 

Appeal  dismissed  tuithout  costs.     Judgment 
for  defendants. 

Solicitors  for  plaintiff :  Watson,  Morgan  <t  GiU. 
Solicitors  for  defendants :  Emerson  dt  Barrow. 

A.  J.  A. 
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WILSON  V.  STEWART.  F.C. 

Landlord  and  Tenant — Covsnanit — Brecieh  of  eovsnanU — Option  of  pwrcJuue—'  1889 

Condition  ofexercite  of  option — Condition  precedent — Receipt  of  rent — Waiver      July  15, 19. 
,  —SetoppeL  Sept.  11,  16. 

By  an  indenture  of  lease  the  defendant  leased  to  the  plaintifP  and  one  Smith  for  the 
term  of  seren  years  certain  land,  messna^  and  premises.  Such  lease  contained 
certain  oovenants,  among  others  the  lessees  covenanted  not  to  assign  or  suhlet  the 
lease  without  the  consent  in  writing  of  the  lessor,  and  they  covenanted  to  pay  the 
rent  qtutrterly  in  advance.  And  it  also  provided  as  follows : — '*  And  it  is  hereby 
agreed  between  the  said  parties  hereto  that  the  lessees  shall  have  the  option  of 
continuing  this  lease  for  a  further  term,  to  be  mutually  agreed  between  the  parties 
at  the  same  rent,  payable  in  the  same  manner  as  is  hereinbefore  mentioned,  upon 
giving  to  the  lessor,  his  executors  or  administrators,  three  calendar  months'  previous 
notice  in  writing  of  their  intention  so  to  do.  And  it  is  hereby  further  covenanted 
and  agreed  by  and  between  the  said  parties  hereto  that  if  the  said  lessees,  their 
execntors,  administrators  or  assigns,  having  duly  paid  the  siud  rent  and  performed 
the  said  covenants  in  all  respects,  shall  at  the  end  of  the  said  term  of  seven  years 
hereby  granted  be  desirous  of  purchasing  the  fee  simple  and  inheritance  of  the 
premises  hereby  demised  for  the  sum  of  1,400/.,  and  of  such  their  desire  and  intention 
so  to  purchase  shall,  during  the  said  term  of  seven  years  hereby  granted,  give  to  the 
said  lessor,  his  executors,  administrators  or  assigns,  or  leave  for  him  or  them  at  his 
or  their  last  known  place  of  abode  in  the  colony  of  Victoria  three  calendar  months' 
notice  in  writing,  expiring  at  or  before  the  end  of  the  said  term,  then  and  in  such 
case  the  said  lessees,  their  executors,  administrators  or  assigns  shall  become  the 
purchasers  thereof  at  that  sum.  And  the  said  lessor,  his  heirs,  executors,  admini- 
.strators  or  assigns  will,  at  the  end  of  the  said  term  upon  payment  of  the  said  sum 
of  1,400/.  on  or  before  the  last  day  of  the  said  term,  and  of  all  rent  due  to  the  end  of 
the  said  term,  and  at  the  expense  in  all  things  of  the  said  lessees,  their  execntors, 
administrators  or  assigns,  well  and  sufficiently  convey  and  transfer  all  and  every  the 
said  lands,  hereditaments  and  premises  with  the  appurtenances  and  the  inheritance 
•thereof  in  fee  simple  unto  such  person  or  persons  as  the  said  lessees,  their  executors, 
administrators  or  assigns  shall  direct."  After  the  lease  was  entered  into  it  was 
expressly  agreed  between  the  parties  that  the  rent  should  not  be  payable  in  advance. 
Shortly  after  the  lease  was  executed  the  lessees  sublet  a  portion  of  the  premises  to 
one  Boyle  without  the  .previous  consent  of  the  lessor,  who  however  knew  of  it  almost 
immediately  after,  and  with  such  knowledge  continued  to  receive  rent.  Subse- 
quently Smith  assigned  to  the  plaintiff  his  interest  in  the  lease  without  the  previous 
consent  of  the  lessor,  who  knew  of  it  also  immediately  afterwards,  and  continued 
to  receive  rent  with  such  knowledge.  The  rent  was  in  accordance  with  the  arrange- 
ment enteied  into  not  paid  in  advance.  During  the  earlier  part  of  the  term  the 
lessees,  with  the  knowledge  of  the  lessor,  spent  a  considerable  amount  of  money  in 
building  upon  the  land ;  and  towards  the  end  of  the  term — the  lease  not  having  been 
determined  by  re-entiy  or  otherwise — ^the  plainti£P  gave  to  the  lessor  three  calendar 
months'  notice  in  writing  of  his  intention  to  exercise  the  option  of  purchase,  and  at 
the  end  of  the  term  duly  tendered  the  1,4002.  and  the  unpaid  rent.  On  the  lessor 
refumng  to  accept  the  purchase-money  the  plaintifP  brought  an  action  for  specific 
performance  of  the  agreement  or  covenant  contained  in  the  lease. 
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F.O.  Held,  that  the  worda  **  having  dnly  paid  the  said  rent  and  perfonned  the  nid 

ooYenants  in  all  respects  "  formed  a  condition  precedent  to  the  right  to  exerdae  the 

^  ^^  option  of  purchase,  that  the  subsequent  receipt  of  rent  with  knowledge  of  the  breacha 

WiuON  ^^  covenant  only  amounted  to  a  waiver  of  the  right  of  re-entrj,  and  not  to  a  waiver 

o.  of  the  right  to  treat  the  due  performance  of  the  covenants  as  a  condition  precedent 

Stfwart.        to  the  exercise  of  this  option,  and  that  as  the  covenants  had  not  been  perfonned 

the  plaintiff's  right  to  exercise  the  option  had  gone. 

Reld  aUo,  that  the  defendant  was  not  estopped  from  nusing  these  defences  bj 
reason  of  his  having  with  fall  knowledge  of  the  fact  allowed  the  lessees  to  go  on 
expending  money  in  building,  because  it  was  not  shown  that  he  knew  that  they 
were  doing  so  with  a  view  of  exercising  the  option  of  purchase. 

Jul^  15.  AoTiOM  for  specific  performance  of  an  agreement  contained  in  a 

lease  giving  an  option  of  purchase  to  tbe  lessees,  or  in  the  alteraa- 
tive,  damages. 

The  statement  of  claim  alleged  that  by  an  indenture  of  lease 
dated  4th  April  1882,  the  defendant,  John  Stewart,  leased  to  the 
plaintiff,  Andrew  Wilson  and  one  Alfred  AUthorpe  Smith,  certain 
land  and  premises  in  King  Street,  Melbourne,  for  the  term  of  seven 
years  from  the  12th  April  1882,  and  it  was  in  such  lease  provided 
that  if  the  lessees  or  their  assigns,  having  paid  the  rent  and  per- 
formed the  covenants  of  the  lease,  should,  at  the  end  of  the  term 
of  seven  years,  desire  to  purchase  the  fee  simple  of  the  land  and 
premises  for  the  sum  of  1,400Z.,  and  should,  during  the  said  term, 
give  to  the  lessor  or  his  assigns,  three  months*  notice  in  writing 
of  such  desire  and  intention,  then  the  lessees  or  their  assigns 
should  become  the  purchasers  thereof  at  the  sum  of  1,400{.,  and 
the  lessor  should,  at  the  end  of  such  term,  on  payment  thereof  on 
or  before  the  last  day  of  the  term,  and  of  all  rent  due  to  the  end  of 
the  term,  at  the  expense  of  the  lessees  duly  convey  the  said  land 
and  premises  as  the  lessees  or  their  assigns  should  direct.  On 
the  5th  December  1888  Smith  by  deed  duly  assigned  the  whole 
of  his  estate,  right,  and  interest  under  the  lease,  including  his  right 
under  such  option  of  purchase  to  the  plaintiff,  and  the  defendant 
had  always  known  of  and  acquiesced  in  and  recognised  sndb 
assignment.  By  notice  in  writing,  dated  11th  September  1888, 
and  served  on  the  defendant  in  person  on  the  18th  September,  the 
plaintiff  gave  due  notice  to  the  defendant  that  it  was  his  desire  and 
intention,  in  pursuance  of  the  power  for  that  purpose  given  by  the 
lease,  to  purchase  the  fee  simple  and  inheritance  of  the  land  and 
premises  for  the  sum  of  1,400^.,  and  to  pay  the  said  purchase- 
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money,  and  in  all  respects  to  comply  with  the  terms  prescribed  by  ^^o. 

the  lease  in  respect  of  such  purchase.       In  January  1889  the  1399 

defendant  purported  to  renounce  his  obligations  as  a  vendor  under 
the  lease  and  notice  of  11th  September  1888,  and  declared  to  the 
plaintiff  his  intention  of  not  performing  or  in  any  way  recognising 
the  same.  On  10th  April  1889  the  plaintiff  tendered  to  the 
defendant  the  whole  of  the  1,400L,  together  with  all  rent  due  to 
the  end  of  the  term,  and  also  a  draft  conveyance  for  approval  and 
execution  by  the  defendant,  but  the  defendant  refused  to  accept 
such  tender  or  draft  conveyance.  The  plaintiff  had  always  paid 
the  rent  and  performed  the  covenants  of  the  lease  as  thereby 
required  in  all  respects,  save  where  such  payment  or  performance 
had  been  declined  or  dispensed  with  or  waived  or  otherwise  made 
onnecessary  by  the  defendant,  and  he  had  always  been  ready  and 
desirous  to  do  all  things  necessary  on  his  part  to  carry  out  the 
parchase  referred  to  in  his  notice  of  11th  September  1888.  He 
therefore  claimed  specific  performance  of  the  agreement  constituted 
by  the  lease  to  sell  to  the  plaintiff  for  1,400Z.,  or  in  the  alternative 
5,800Z.  damages  for  breach  of  such  agreement,  viz.,  5,6002.  for  loss 
of  bargain,  and  2002.  for  expenses. 

By  the  defence  it  was  contended  that  the  option  to  purchase 
under  the  lease  was  exercisable  only  in  the  event  of  the  lessees, 
their  executors,  administrators,  or  assigns  having  duly  paid  the 
rent  and  performed  the  covenants  in  the  lease  in  all  respects,  and 
the  lessees  did  not  duly  pay  the  rent  or  perform  the  covenants  in 
the  following  particulars : — 

1.  Smith,  without  the  consent  in  writing  of  the  defendant, 
first  obtained,  assigned  and  parted  with  the  possession  of  the 
demised  premises  and  his  interest  therein  to  the  plaintiff,  con- 
trary to  a  covenant  in  that  behalf  which  was  contained  in  the 
lease. 

2.  Both  the  lessees  underlet  and  parted  with  the  possession  of 
part  of  the  demised  premises  to  Charles  Boyle  by  an  indenture 
dated  4th  November  1882,  contrary  to  the  covenant  in  that  behalf 
which  was  contained  in  the  lease. 

3.  The  lessees  did  not,  nor  did  either  of  them,  in  pursuance  of 
a  covenant  in  that  behalf  in  the  lease,  paint  the  messuage  and 
buildings  on  the  premises 
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F*o.  4.  The  term  created  by  the  lease  having  been  dnly  determined 

X889  by  the  defendant  in  pursuance  of  a  power  in  that  behalf,  the 

WiLBOK        plaintiff  did   not,   in    pursuance  of   a   covenant  in   that  behalf, 

«  leave,   surrender,   and   yield  up  to   the  defendant  the    demised 

Stswabt. 

premises. 

6.  The  plaintiff  did  not,  in  pursuance  of  the  covenant  in  that 
behalf,  leave,  surrender,  and  yield  up  the  demised  premises  with 
the  buildings  thereon  in  good  order  and  condition,  and  all  things 
repaired,  maintained,  and  kept,  inasmuch  as  the  front  door  was  left 
in  a  state  of  decay  and  disrepair. 

6.  The  lessees  did  not  ever  pay  their  rent  in  advance,  and  were 
always  behind  the  time  in  making  the  payment. 
The  defendant  would  as  a  matter  of  law  also  object  that  the  plaintiff 
had  not,  under  the  lease,  any  right  to  purchase  the  premises,  but 
only  the  lessees  or  their  permitted  assigns  had  such  a  right. 

The  plaintiff^s  reply,  besides  putting  in  issue  the  alleged 
breaches,  alleged  that  the  defendant,  with  full  knowledge  of  all 
material  circumstances,  received  from  the  plaintiff  the  rent  under 
the  lease,  and  on  the  12th  January  1889  received  from  the  plaintiff 
the  rent  then  due  in  respect  of  the  occupation  under  the  lease  up 
to  that  date,  and  the  defendant  had  never  until  after  such  date 
made  any  protest  or  complaint  whatsoever  concerning  the  matters 
alleged  in  the  defence,  though  always  fully  aware  of  the  true  facts 
in  regard  thereto ;  and  as  to  the  matters  alleged  in  the  particulars 
1  and  2,  the  defendant  expressly  assented  to  and  acquiesced  in 
the  same,  and  the  plaintiff  would  contend  that  even  if  the  matters 
stated  in  the  defence  were  true,  the  defendant  had  waived  the  same, 
or  was  estopped  from  now  asserting  any  rights  which  he  might  ever 
have  had  in  consequence  thereof. 

By  the  lease  it  was  covenanted  by  the  lessees,  their  heirs, 
executors,  administrators,  and  assigns,  with  the  lessor,  his  execu- 
tors, administrators,  and  assigns,  in  manner  following,  that  the 
lessees,  their  executors,  administrators,  and  assigns,  should  and 
would  from  time  to  time,  and  at  all  times  during  the  continuance  of 
that  demise,  pay  or  cause  to  be  paid  unto  the  lessor,  his  executors, 
administrators,  and  assigns,  the  said  rent,  thereby  reserved  and 
made  payable  according  to  the  true  intent  and  meaning  of  these 
presents  ;  that  the  lessees  would  pay  rates  and  taxes. 
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"  And  also  that  they,  the  said  lessees,  their  execators  or  administrators,  shall  not 
nor  will,  during  this  demise,  assign,  underlet,  or  part  with  the  possession  of  the 
hereby  demised  premises,  or  any  part  thereof,  or  of  their  interest  therein,  without  the 
consent  in  writing  of  the  said  lessor,  his  heirs  or  assigns,  first  had  and  obtained  for 
that  purpose.  And  also  that  they,  the  said  lessees,  their  executors,  administrators, 
and  assigns,  shall  and  wiU  from  time  to  time,  and  at  all  times  hereail^r  during  the 
continuance  of  the  said  term,  at  theur  own  cost  and  charges,  well  and  sufficiently 
repair,  paint,  uphold,  support,  maintain  and  keep  the  messuage  or  tenement  and 
other  buildings  erected  on  the  land  and  hereditaments  hereby  demised,  and  all  pave- 
ments, sinks,  rights-of-way,  priyies,  drains  and  watercourses  thereunto  belonging,  in, 
by  and  with  all  necessary  and  needful  reparations,  cleansings  and  amendments 
whatsoever." 

The  lease  also  contained  a  covenant  that  the  lessees,  their  exe- 
cntors,  administrators  or  assigns,  should  peaceably  and  quietly  leave, 
surrender  and  yield  up  to  the  lessor,  his  heirs,  administrators  or 
assigns,  the  demised  premises,  together  with  all  buildings,  in  good 
order  and  condition,  and  all  things  repaired,  maintained  and  kept 
as  aforesaid,  at  the  end  or  sooner  determination  of  the  term.  The 
lease  also  contained  a  proviso  for  re-entry,  if  the  rent  thereby 
reserved  or  any  part  thereof,  should  be  in  arrear  and  unpaid  for  the 
space  of  seven  days  next  after  any  of  the  days  on  which  the  same 
ought  to  have  been  paid,  or  in  case  of  the  breach  or  non-performance 
of  any  of  the  covenants  or  agreements  therein  contained  on  their 
part  to  be  kept,  done,  or  performed.  And  the  said  lease  also 
provided  as  follows  : — 

"  And  it  is  hereby  agreed  between  the  said  parties  hereto  that  the  lessees  shall 
have  the  option  of  continuing  this  lease  for  a  further  term,  to  be  mutually  agreed 
upon  between  the  parties,  at  the  same  rent,  payable  in  the  same  manner,  as  is  herein- 
before mentioned,  upon  giving  to  the  lessor,  his  executors,  or  administrators,  three 
calendar  months'  previous  notice  in  writing  of  their  intention  so  to  do.  And  it  is 
hereby  farther  covenanted  and  agreed,  by  and  between  the  said  parties  hereto,  that 
if  the  said  lessees,  their  executors,  administrators,  or  assigns,  having  duly  paid  the 
said  rent  and  performed  the  said  covenants  in  all  respects,  shall  at  the  end  of  the 
said  term  of  seven  years  hereby  granted  be  desirous  of  purchasing  the  fee  simple 
and  inheritance  of  the  premises  hereby  demised  for  the  sum  of  1,4002.,  and  of  such 
their  desire  and  intention  so  to  purchase  shall  during  the  said  term  of  seven  years 
hereby  g^nted  give  to  the  said  lessor,  his  executors,  administrators,  or  assigns,  or 
leave  for  him  or  them  at  his  or  their  last  known  place  of  abode  in  the  colony  of 
Victoria,  three  calendar  months*  notice  in  writing,  expiring  at  or  before  the  end  of  the 
said  term,  then  and  in  such  case  the  said  lessees,  their  executors,  administrators,  or 
assigns,  shall  become  the  purchasers  thereof  at  that  sum.  And  the  said  lessor,  his 
bein,  executors,  administrators,  or  assigns,  will  at  the  end  of  the  said  term,  npon 
payment  of  the  said  sum  of  1,400/.,  on  or  before  the  last  day  of  the  said  term,  and  of 
an  rent  due  to  the  end  of  the  said  term,  and  at  the  expense  in  all  things  of  the  said 
lenees,  their  ezecators,  administrators,  or  assigns,  well  and  sufficiently  convey  and 
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F.O.  transfer  all  and  every  the  taid  land  and  herediiamentA  and  premiaea,  with  the  appur- 

tenances, and  the  inheritance  thereof  in  fee  simple,  unto  such  person  or  persons  as  the 
said  lessees,  their  executors,  administrators,  or  assigns  shaU  direct." 

The  evidence  showed  that  on  entering  into  the  lease  it  was 
Stbwabt.  expressly  arranged  between  the  parties,  verbally,  that  the  rent 
should  not  be  payable  in  advance.  Shortly  after  the  lease  was 
entered  into,  the  lessees  sublet  a  portion  of  the  premises  to  one 
Charles  Boyle  without  the  previous  consent  or  knowledge  of  tbe 
lessor,  who,  however,  knew  of  it  almost  immediately  afterwards 
and  made  no  complaint,  but  continued  to  receive  rent.  Subse- 
quently, viz.,  on  the  6th  December  1888,  Smith,  who  was  a 
partner  of  the  plaintiff,  dissolved  partnership  with  him,  and 
assigned  to  him,  without  the  previous  knowledge  or  consent  of  the 
lessor,  his  interest  under  the  lease,  but  the  lessor  knew  of  it 
immediately  afterwards  and  made  no  complaint,  but  received  the 
rent  to  the  end  of  the  term.  Soon  after  the  lease  was  executed  the 
lessees  commenced  to  build  upon  the  land,  and  continued  to  do  so 
for  some  time  to  the  knowledge  of  the  lessor,  and  without  objection 
by  him,  spending  altogether  over  800Z.,  or  about  equal  to  four 
years'  rent  of  the  premises,  but  it  was  not  shown  that  the  lessor 
knew  that  this  was  being  done  with  a  view  to  the  subsequent 
exercise  of  the  option  of  purahase. 

Dr.  Madden  and  Weigall  for  the  plaintiff  cited  Wood/alts 
Landlord  and  Tenant  (12th.  ed.)  165-6. 

Neighbour  and  Higgins  for  the  defendant  cited :  Finch  v.  Under- 
wood (a) ;  Bastin  v.  Bidwell  (6) ;  Weston  v.  CoUins  {c) ;  Varley  v.  Cop- 
pard  (d);  Corporation  of  Bristol  v.  WestcoU  (e);  McOou/nw.  Smith  (/). 

Dr.  Madden  in  reply  cited :  Carson  v.  Wood  (g) ;  Dawson  v. 
Dyer  {h);  Allen  v.  Bahbington  (t)  ;  Hays  v.  Bickerstuff  (A); 
Brient  v.  Pilcher  (Z) ;  Barwick  v.  Duchcsf  of  Edinburgh  Co,  (m). 

Cur»  adv.  vuU. 

(a)  2  Ch.  D.  810.  (g)  10  V.L.R.  (L.)  223. 

(b)  18  Ch.  D.  238.  (h)  6  B.  &  Ad.  584. 

(c)  llJur.  N.S.  190.  (t)    Siderftn280. 

(d)  L.B.  7  C.P.  505.  {k)  2  Leach's  Mod.  Rep.  84. 
(tf)  12  Ch.  D.  461.  (/)   16  C.B.  354. 

(/)  12  V.L.R.  244.  (»)  8  V.LR.  (Bq.),  p.  79. 
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Hodges,   J.      In    this    case,   by   a    lease    beariDg    date  the  '-<^- 

4th  April  1882,  Stewart,  the  defendant,  leased  to  the  plaintiff  and  i889 

one  Smith  for  a  term  of  years,  commencing  on  the  12th  April  1882,        ^ 
certain  land  and  premises  in  King  Street.     By  the  lease  it  was  ». 

covenanted  inter  alia  that  the  plaintiff  and  Smith  should  pay  the 
rent  monthly  in  advance,  should  keep  the  premises  in  repair, 
and  should  not  part  with  the  possession,  assign  or  underlet  the 
premises,  without  the  previous  consent  in  writing  of  the  lessor, 
and  also  a  covenant  upon  which  the  main  question  in  this  case 
turns,  in  these  words — 

"  And  it  IB  hereby  further  coveiaanted  and  agreed  by  and  between  the  said  parties 
hereto  that  if  the  said  lesaees,  their  executors,  adminlBtrators,  and  Msigns,  having 
dnly  paid  the  said  rent  and  performed  the  said  ooyenants  in  all  respects  shall,  at  the 
end  of  the  siud  term  of  seven  years  hereby  granted,  be  desirous  of  purchasing  the  fee 
simple  and  inheritance  of  the  said  premises  hereby  demised,  for  the  sum  of  1,4002., 
and  of  such  their  desire  and  intention  so  to  purchase  shall,  during  the  sud  term  of 
seven  years  hereby  granted,  g^ve  to  the  said  lessor,  his  executors,  administrators,  or 
assigns,  or  leave  for  him  or  them,  at  his  or  their  last  known  place  of  abode  in 
the  colony  of  Victoria,  three  calendar  months'  notice  in  writing,  expiring  at  or 
before  the  end  of  the  said  term,  then  and  in  such  case  the  said  lessees,  their 
executors,  administrators,  or  assigns,  shall  become  the  purchaser  thereof  at  that 
sum." 

Then,  and  in  such  case,  it  provides  that  upon  payment  of  the 
money  the.  property  shall  be  conveyed.  After  that  lease  was 
entered  into  the  plaintiff  and  Smith,  on  the  12th  April  1882, 
proceeded  to  take  possession  of  the  premises,  and  there  is  then  a 
dispute  between  the  plaintiff  and  defendant  as  to  what  took  place. 
I  find  that  at  that  time  it  was  agreed  and  arranged  between  the 
plaintiff  and  Smith  and  the  defendant  that  the  rent  should  not  be 
paid  in  advance.  After  possession  of  the  premises  being  taken 
some  time  in  July,  the  plaintiff  and  Smith  agreed  with  one  Boyle, 
to  let  to  him  a  portion  of  the  premises,  and  subsequently  a  lease, 
or  underlease,  of  the  premises  was  granted  by  the  plaintiff  and 
Smith  to  Boyle,  and  Boyle's  name  was  indicated  on  the  face  of  the 
premises,  which  I  find  that  the  defendant  knew  of  and  saw  almost 
immediately  after  it  was  painted.  And  I  find  that  the  defendant 
really  knew  of  the  lease  granted  to  Boyle  soon  after  that  lease  was 
granted,  and  knew  all  that  was  necessary  for  him  to  know  as  to  the 
terms  of  the  tenancy.  There  is  a  dispute  between  the  plaintiff  and 
defendant  as  to  a  certain  letter  alleged  to  have  been  sent  at  the 
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time  to  the  defendant,  and  a  certain  answer  alleged  to  have  been 
sent  by  the  defendant.  On  that  I  am  against  the  plaintiff.  I  do 
not  believe  that  snch  a  letter  ever  existed.  If  those  two  letters 
had  existed  there  would  have  been  in  the  pleadings  an  allegation 
of  performance  of  that  covenant,  which  there  was  not,  and  if  there 
had  been  such  an  allegation  it  would  have  put  the  plaintiff  on 
inquiry,  and  before  the  cause  came  to  trial  he  might  have  found  out 
what  it  was  the  plaintiff  was  relying  on  as  a  license  in  writing,  and 
might  himself  have  endeavoured  to  place  before  the  Court  the 
evidence  necessary  to  show  that  it  did  not  exist.  Neither  letter  is 
produced,  and  therefore,  although  I  find  that  soon  after  Boyle  was 
in  possession  the  plaintiff  knew  that  he  was  in  possession,  and 
soon  after  the  lease  was  made  the  plaintiff  knew  that  the  lease 
had  been  made,  I  find  that  he  did  not  know  of  Boyle's  tenancy 
before  he  was  a  tenant,  and  he  did  not  give  any  express  assent 
to  that  tenancy.  My  finding  in  favour  of  the  defendant  ends 
there.  I  find  that  the  defendant  knew  of  Boyle's  tenancy  after  it 
had  been  made,  and  received  rent  with  a  knowledge  of  the  tenancy. 
The  next  fact  in  the  case  is  the  dissolution  between  the  plaintiff 
and  Smith  and  the  advertisement  of  that  dissolution.  There  again 
I  believe  that  the  defendant  knew  of  the  dissolution  soon  after  it 
took  place.  I  do  not  believe  he  was  consulted  as  to  the  dissolution 
or  the  terms  of  it.  I  find  that  the  assignment  of  the  lease  was 
made  by  Smith  to  the  plaintiff  without  the  knowledge  of  the 
defendant,  but  the  defendant  knew  it  soon  afterwards,  and  received 
rent  with  full  knowledge  of  the  assignment.  I  also  find  that  the 
proper  notice  for  exercising  the  option  of  purchase  was  given. 
On  those  facts  the  plaintiff  claims  specific  performance  of  this  term 
of  the  lease  which  gives  him  the  option  of  purchase.  The  defendant 
contends  that  the  plaintiff  cannot  succeed  because  he  has  not 
duly  performed  the  covenants  in  all  respects,  and  the  particulars  of 
the  breaches  relied  upon  were  three — (1)  That  without  the  consent 
in  writing  of  the  defendant,  the  lessee,  Smith,  assigned  his  interest 
in  the  lease  to  the  plaintiff,  (2)  and  that  the  plaintiff  and  Smith 
underlet  a  portion  of  the  premises  to  Boyle,  and  (8)  that  they  did 
not  repair.  Another  contention  was  that  the  notice  to  exercise  the 
option  was  given  by  one  lessee,  and  ought  to  have  been  given  by  both. 
To  these  contentions  the  plaintiff  offered  three  answers.    He  said  in 
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the  first  place  that  these  words — "the  lessees     .     .     .     having  *'*o. 

duly  paid  the  said  rent  and  performed  the  said  covenants  in  all  i889 

respects"  were  not  a  condition  precedent,  and  that  notwithstanding        wnsoir 

the  covenants  were  broken  the  plaintiff  was  entitled  to  exercise  his       ^    ^- 

.Stjiwaxt. 
option.     The  second  answer  was  that,  having  received  rent  with  

knowledge  of  the  breaches  of  covenant,  he  had  waived  this  parti-  ^  ^^*  ' 
colar  clause  or  part  of  the  clause.  He  had  waived  the  performance 
of  the  covenants,  so  to  speak,  and  consequently,  though  the  cove- 
nants had  not  been  performed,  the  plaintiff  was  still  entitled  to 
specific  performance.  The  third  answer  was,  that  the  defendant 
was  estopped  from  raising  the  question.  I  propose  to  consider  the 
question  as  to  whether  or  not  these  words  were  a  condition  prece- 
dent first,  on  the  document  and  the  reason  of  the  thing  itself, 
and  then  with  reference  to  the  authorities ;  and  in  doing  that  the 
first  question  I  asked  myself — in  fact,  I  asked  counsel-— was :  If 
those  words,  "  having  duly  paid  the  said  rent  and  performed  the 
said  covenants  in  all  respects"  are  not  a  condition  precedent,  what 
is  their  force  or  effect  ?  what  meaning  have  they  in  the  clause  ? 
Dr.  Madden  urged  that  they  only  meant,  provided  the  lease  were 
existing.  But  that  view  treats  the  words  as  creating  a  condition 
precedent,  and  then  gives  them  a  meaning  different  from  their 
natural  meaning.  Now,  as  I  can  give  no  meaning  to  those  words, 
and  as  the  ingenuity  of  counsel  was  not  able  to  give  any  meaning  to 
the  words  without  making  them  a  condition  precedent,  I  must  decide 
that  they  are  a  condition  precedent.  Then  comes  the  next  branch  of 
that  question :  if  they  be  a  condition  precedent  do  they  mean  what 
the  learned  counsel  for  the  plaintiff  suggested  they  did  mean,  simply 
that  it  was  an  agreement  for  the  lease  being  an  existing  lease.  I 
cannot  so  far  give  the  go-by  to  the  language  used  as  to  say  it  means 
not  what  it  has  said,  but  something  different.  I  cannot  say  that 
''  having  duly  performed  the  covenants  in  all  respects "  means 
^' provided  the  lease  be  in  existence;*'  and  therefore  it  seems  to 
me  to  be  clear  that  those  words  indicate  a  condition  precedent  that 
the  covenants  must  have  been  performed.  It  was  urged  that  in  a 
subsequent  part  of  this  clause  it  was  provided  that  the  conveyance 
was  only  to  be  ^pon  the  payment  of  the  rent  up  to  the  time  of  the 
conveyance,  and  consequently  as  it  was  payable  in  advance  those 
words  cannot  have  that  their  primdjacie  meaning.     The  answer  to 
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1889  of  the  rent  not  being  paid,  and  yet  for  the  lessor  being  ready  to  go 

on ;  but  it  is  perhaps  a  more  correct  answer  to  say  that  this  core- 
nant  provides  that  at  the  time  of  giving  the  notice  the  covenants 
shoald  have  all  been  performed,  and  consequently  that  there  might 
^^^*  be  some  of  them  between  giving  the  notice  of  completing  the 
purchase  and  completing  that  might  not  be  performed;  and  the 
lessor  says,  '^  after  giving  the  notice  all  I  am  concerned  about  is 
the  payment  of  rent,  and  therefore  I  provide  that  I  am  not  to 
transfer  or  to  convey  unless  in  addition  to  having  performed  all 
covenants  up  to  the  time  of  giving  notice,  the  lessees  also  pay  the 
rent  up  to  the  completion  of  the  term."  That  being  in  my  opinion 
the  proper  construction  of  the  document,  apart  from  the  authorities, 
let  us  see  whether  the  cases  bear  it  out.  I  must  say  I  think, 
as  Mr.  Justice  Kay  said  in  one  of  the  cases,  Bastin  v.  Bidweli  (n), 
that  an  examination  of  the  authorities  on  this  particular  point  have 
not  been  of  much  assistance.  There  are  two  cases:  Finch  t. 
Underwood  (o),  and  Bastin  v.  Bid/well  (j?),  to  which  I  will  refer. 
One  of  those  cases  was  cited  by  Dr.  Madden  {Bastin  v.  Bidweli), 
in  which,  dealing  with  very  similar  words  to  these,  it  was  said  thai 
such  words  in  other  documents  had  not  been  held  to  indicate 
a  condition  precedent,  and  it  was  urged  that  wherever  you  find  the 
same  words  you  must  always  give  them  the  same  meaning.  I 
think  that  is  not  a  correct  argument.  I  think  in  each  document 
you  should  look  at  the  whole  scope  of  the  document,  and  tty  and 
work  out  from  it  what  the  intention  of  the  parties  was  as  expressed 
in  the  particular  part  of  that  document  in  which  the  words  occur, 
and  the  same  words  in  documents  dealing  with  different  subjects 
might  have  a  very  different  meaning.  Applying  that  to  this  case  it 
will  be  found  that  wherever  a  particular  part  of  a  contract  is  unilateral 
the  tendency  has  been  to  give  words  even  not  as  strong  as  these  a 
meaning  making  them  a  condition  precedent,  especially  where  no 
other  meaning  can  as  here  be  given.  In  Finch  v.  Underwood  (o), 
the  words  were,  ^'  in  case  the  covenants  and  agreements  on  the 
said  tenants'  part  shall  have  been  duly  observed  and  performed.'' 
In  this  case  they  are,  **  the  said  lessees  having  duly  performed.*' 

(»)    18  Ch.  D.  p.  242.  (o)  L.R  2  Ch.  3J0. 

(p)  18  Ch.  D.  238. 
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It  is  very  difficult  to  find   why  a  different   meaning  should  be  f.o. 

given,  and  it  is  certainly  very  noticeable  that  Mr.  Justice  Kay,  x889 

in  Bastin  y*  Bidwell  (q),  treats  the  words  in  Finch  v.  Underwood        wuJbov 

as  if  they  had  been  what  they  are  in  this  particular  case.     He  «• 

Stbwabt. 
says  at  p.   262,   "  The  words    in    Finch  v.    Underwood  were,  _ 

*the    covenants    having    been    performed,'"    which    are    almost      ^^^> *^- 

identical  with  the  words  here,  and   speaks  of  it  as  a  decision 

that  those  wbrds  in  Finch  v.  Underwood  are  a  condition  precedent. 

It  is  clear  from  those  two  cases  that  in  the  view  of  the  courts 

in  those  cases  those  words   import  a  condition  precedent;   and 

that  in  my  opinion  is  a  correct  inference  to  be  drawn  in  this 

particular  case. 

The  next  answer  given  by  the  plaintiff  was  that  the  breaches  of 
the  covenants  have  been  waived.  I  have  tried  to  fully  appreciate 
the  force  of  that  argument,  but  it  certainly  is  in  conflict  vrith  the 
opinion  of  Mr.  Justice  Kay  in  Bastin  v.  Bidwell,  and  on  the  reason 
of  the  thing  it  is  difficult  to  understand  how  a  waiver  of  the  present 
right  to  take  advantage  of  a  provision  for  re-entry  can  be  said  to 
deprive  him  of  a  right  to  say  that  the  covenants  have  been  broken — 
because  that  is  really  what  it  means.  And  in  order  more 
thoroaghly  to  test  the  contention,  it  seems  to  me  we  might  consider 
what  would  be  the  position  of  these  parties  if  there  were  no  proviso 
for  re-entry  in  the  deed;  then,  undoubtedly,  the  lessor  could  receive 
the  rent  and  sue  for  breaches  of  the  covenant.  If  that  be  so,  how 
does  receipt  of  rent  operate  to  deprive  him  of  the  right  of  suing 
because  there  is  also  a  proviso  for  re-entry  in  the  deed?  An 
examination  of  the  authorities  appears  to  me  to  show  that  a 
person  cannot  treat  a  man  as  a  tenant  and  a  trespasser  at  the  same 
time.  If  you  accept  the  rent,  you  thereby  infer  that  the  man  is 
your  tenant,  and  if  he  is  your  tenant  it  indicates  that  you  have 
elected  not  to  exercise  your  right  of  turning  him  out,  but  to  treat 
him  as  your  tenant  under  the  particular  document  under  which  he 
holds.  That  is  what  was  said  by  L.  J.  Mellish  in  Finch  v.  Under- 
wood, and  is  precisely  what  appears  in  Bastin  v.  Bidwell  at  p.  249, 
where  Mr.  Justice  Kay,  referring  to  the  words  of  Lord  Justice 
Mellish,  says : — "  Keceipt  of  rent  waives  a  forfeiture  '*  (that  is,  of 
course,  the  right  of  re-entry  under  a  power  to  re-enter),  *'  because 

{q)  18  Ch.  D.  238. 
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i'*C!.  it  admits  the  lease  to  be  subsisting,  but  it  does  not  follow  from 

1889  that  that  a  condition  precedent  to  granting  a  new  lease  is  waived." 

Yfiigfyjf        I  confess  upon  consideration  that  satisfies  my  mind  completely. 

^    »•  Supposing  there  was  a  waiver  of  a  right  of  re-entry,  it  does  not 
Stewabt. 
seem  to  me  at  all  to  follow  that  the  precedent  condition  would  be 

^  ^*'  '  waived  or  affected  in  the  least  degree.  So  in  this  case  (puttmg 
this  in  another  way)  I  assume  that  the  tenant  had  not  repaired 
these  premises,  and  with  knowledge  of  that  the  landlord  had 
received  the  rent,  that  does  not  deprive  the  landlord  of  the  right  to 
sue  for  breach  of  the  covenant,  and  he  has  not  waived  the  per- 
formance of  that  covenant,  but  only  of  the  right  to  re-enter  for 
forfeiture.  So  that,  in  my  opinion,  the  circumstance  that  the 
defendant  received  the  rent  does  not  operate  to  discharge  the 
plaintiff  from  performing  his  covenants  before  he  can  exercise  the 
option  of  purchase. 

There  comes  now  the  third  and  last  answer  of  the  plaintiff  to 
the  defendant's  objections.  He  says  that  the  defendant  is  estopped 
from  raising  the  objections,  that  there  is  something  equivalent  to 
an  estoppel.  In  order  to  deal  with  this,l  must  first  state  the 
proposition  to  which  the  facts  would  have  to  be  applied  to  estop 
the  defendant.  It  may  be  stated  in  this  way,  that  if  a  man,  by 
words  or  acts,  intentionally  leads  another  to  believe  in  the  existence 
of  a  certain  state  of  things  and  to  act  on  that  belief,  the  former  is 
precluded  from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  that  time.  Now,  assuming  that  to  *'  words  or  conduct*' 
we  give  this  meaning,  ''  saying  something  that  he  ought  not  to  say, 
or  being  silent  when  it  was  his  duty  to  speak"  that  by  ''conduct" 
we  include  not  only  the  acts,  but  the  omissions  to  act  the 
proposition  seems  to  be  broad  enough  to  cover  both  the  cases  of 
this  class  at  law  and  in  equity.  In  Carr  v.  London  and  North' 
Western  Railway  Company  (r),  very  recently  approved  of,  the  Conrt 
of  Appeal  states  the  proposition  almost  in  the  way  I  have  stated 
it,  and  it  is  broad  enough  to  include  Ramsden  v.  Dyson  (s)  on  the 
equity  side  of  the  Court  where  the  law  was  stated  in  the  following 
words,  at  p.  140 : — '*  If  a  stranger  begins  to  build  on  my  land 
supposing  it  to  be  his  own,  and  I,  perceiving  his  mistake,  abstain 
from  setting  him  right  and  leave  him  to  persevere  in  his  error,  a 
(r)  L.U.  10  C.P.  307.  (#)  1  B.  &  I.  App.  129. 
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Court  of  Equity  will  not  allow  me  afterwards  to  assert  my  title  to  f.o. 

the  land  on  which  he  had  expended  money  on  the  supposition  that  i889 

the  land  was  his  own.    It  considers  that,  when  I  saw  the  mistake  '    " 

WlLBOV 

into  which  he  had  fallen,  it  was  my  duty  to  be  active  and  to  state  v. 

Stbwast 
my  adverse  title ;  and  that  it  would  be  dishonest  in  me  to  remain  

wilfully  passive  on  such  an  occasion  in  order  afterwards  to  profit  ^odgea,  J. 
by  the  mistake  which  I  might  have  prevented.  But  it  will  be 
observed  that  to  raise  such  an  equity  two  things  are  required ; 
first,  that  the  person  expending  the  money  supposes  himself  to 
be  building  on  his  own  land ;  and,  secondly,  that  the  real  owner 
at  the  time  of  the  expenditure  knows  that  the  land  belongs  to 
him  and  not  to  the  person  expending  the  money  in  the  belief  that 
he  is  the  owner.  For  if  a  stranger  builds  on  my  land  knowing 
it  to  be  mine,  there  is  no  principle  of  equity  which  would  prevent 
my  claiming  the  land  with  the  benefit  of  all  the .  expenditure 
made  on  it.  There  would  be  nothing  in  my  conduct,  active  or 
passive,  making  it  inequitable  in  me  to  assert  my  legal  rights." 
Giving  the  words  the  meaning  which  I  have  suggested,  the  propo- 
sition I  have  stated  above  seems  to  be  broad  enough  to  cover  cases 
at  law  and  in  equity.  Now,  has  the  defendant  done  anything  which 
prevents  him  from  saying  you  have  broken  your  covenants  ?  I  was 
anxious,  if  I  could  have  seen  my  way  to  it  legally,  to  have  decided 
this  part  in  favour  of  the  plaintiff,  but  I  have  got  to  find  that  the 
defendant  by  words  or  conduct  asserted  something  he  is  now 
estopped  from  denying.  I  cannot  find,  and  it  is  not  even  suggested, 
that  he  ever  asserted  that  he  had  given  a  consent  in  writing,  and  if 
he  had  so  asserted  it  would  be  difficult  for  that  to  have  affected 
the  plaintiffs  mind,  for  he  would  have  known  that  he  had  not, 
and  the  case  here  must  be  of  ignorance.  I  cannot  find  that 
he  ever  alleged  or  suggested  to  the  person,  ''Go  on,  the  consent 
in  writing  shall  be  given.''  I  cannot  find  anything  which  the 
defendant  said  or  did  which  misled  the  plaintifi*,  or  anything 
which  he  omitted  to  say  or  do  which  misled  the  plaintiff,  and 
unless  there  is  something  leading  the  plaintiff  to  believe  the 
existence  of  something  on  which  he  afterwards  wants  to  rely,  I 
cannot  see  where  the  doctrine  affects  the  case  at  all.  I  can 
find  nothing,  and  consequently  in  my  opinion  that  argument 
falls  to  the  ground. 
V.Ii.R..  Vol.  XV.  3E 
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^•^'  Those  being  the  three  grounds  upon  which  the  plaintiff's  answer 

1889  to  the  defendant's  objections  rested,  the  plaintiff  must  in  my 

wiii^ir        opinion  fail. 

There  is  one  matter  I  want  to  add  to  prevent  any  donbt  as  to 
further  proceedings.  It  was  suggested  during  a  portion  of  the 
case  that  there  was  disrepair.  It  must  be  distinctly  understood 
that  I  find  that  there  was  no  disrepair.  That  relied  on  was  of  a 
door  twenty-six  years  old,  which  originally  cost  12.,  and  had  got  a 
crack  in  it.  My  finding  on  that  is  distinctly  for  the  plaintiff,  and  I 
decide  against  the  plaintiff  on  the  grounds  I  have  stated,  which  are 
rather  questions  of  law  than  questions  of  fact.  I  have  not  omitted 
to  consider  that  the  covenant  to  keep  in  repair  means  a  covenant  to 
put  in  repair,  and  as  the  defendant  has  raised  issues  of  that  kind, 
and  as  I  think  that  the  only  reason  for  his  objecting  to  the  renewal 
has  been  that  he  has  found  the  property  has  increased  in  value,  and 
not  because  the  covenants  were  broken,  I  think  he  ought  not  to  get 
any  costs.  In  one  sense  during  the  whole  intervening  period  the 
defendant  was  not  thinking  about  renewal  at  all,  but  I  have  not 
the  slightest  doubt  what  first  brought  his  mind  to  it  was  when 
offers  were  made  to  him,  which  showed  it  was  much  more  valuable. 
Though  he  is  entitled  on  my  judgment  to  his  pound  of  flesh,  he 
shall  have  no  more.     Judgment  for  the  defendant  without  costs. 


From  this  decision  the  plaintiff  appealed  to  the  Full  Court 
[Coram  Hiqinbotham,  G.J.,  Holroyd  and  Eerferd,  JJ.] 

Dr.  Madden  and  Weigall  for  the  plaintiff  appellant — ^It  is  sub- 
mitted that  the  words  of  the  option  of  purchase  do  not  fonn  a 
condition  precedent  to  the  right  to  exercise  the  option:  AUeny, 
Babbington  (t) ;  Dawson  v.  Dyer  {v) ;  Hays  v.  Bickerztaff  («?) ; 
Brient  v.  Pilcher  {x).  It  is  no  doubt  hard  to  reconcile  the  different 
parts  of  the  covenant,  but  it  is  submitted  that  the  words  '^  having 
duly  paid  the  said  rent  and  performed  the  said  covenants  "  mast 
be  read  as  though  they  were  **  assuming  that  the  lease  is  still  in 

(0    Siderfin  280.  (w)    2  Leach's  Mod.  Rep.  34. 

(v)  5  B.  &  Ad.  5S4.  (ar)    16  C.B.  354. 
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existence,  and  has  not  been  determined  by  re-entry.'*  The  lease 
still  in  existence,  and  has  not  been  determined  by  re-entr; 
Assuming  for  the  purposes  of  argument  that  the  words  do  form 
condition  precedent,  the  defendant  had  full  knowledge  of  tl 
breaches  of  covenant  as  they  occurred,  and  with  such  knowledj 
received  rent  monthly  from  the  plaintiff,  and  thereby  waived  h 
right  of  forfeiture,  and  re-established  the  covenant  giving  tl 
option  of  purchase.  Waiver  of  the  forfeiture  re-establishes  tl 
lease  in  every  respect,  as  well  as  the  possession  of  the  property 
Per  Lord  Mellish  in  Finch  v.  Underwood  (y). 

[HoLBOTD,  J.     It  leaves  the  right  to  sue  on  the  covenants  £ 
the  breach  untouched.] 

Yes ;  but  the  only  remedy  is  by  way  of  damages.  Further,  tl 
defendant,  by  his  conduct  in  allowing  the  plaintiff  after  the  breach* 
to  spend  a  large  amount  of  money  in  building  upon  the  land, 
estopped  from  contending  that  the  due  performance  of  thecovenan 
is  a  condition  precedent  to  the  right  to  exercise  the  option 
purchase.  After  the  breaches  of  covenant,  of  which  the  defenda: 
did  not  complain,  though  he  knew  of  them,  the  plaintiff  spei 
equal  to  four  years'  rent  in  building.  He  has  altered  his  positi( 
reasonably  believing  that  the  defendant  was  not  going  to  tal 
advantage  of  the  breaches  of  covenant,  and  the  defendant  cann 
now  say  that  the  performance  of  the  covejiants  was  a  conditi< 
precedent  to  the  exercise  of  the  option:  Carr  v.  London  ai 
North-Westem  Railway  Co.  (z)  ;  Cairncross  v.  Lorimer  (a] 
Ramsden  v.  Dyson  (6).  Besides  there  never  was  any  breach  of  tl 
covenants  within  the  meaning  of  this  condition.  A  negati 
covenant,  a  covenant  not  to  do  something,  does  not  come  within  ti 
meaning  of  such  a  clause  as  this — that  if  a  person  shall  ha 
performed  his  covenants  he  may  have  an  option  of  purchasi 
West  V.  Dobb  (c).  And  even  if  there  was  a  breach  of  covena 
within  the  meaning  of  the  clause  the  Court  will  not  allow  t: 
defendant  to  benefit  by  the  clause,  for  it  would  be  inequitable  so 
do:  WoodfalVs  Landlord  and  Tenant  (12th  ed.),  626;  Richardson 
Evans  (d) ;  Walker  v.  Jeffreys  (e). 

(y)  2Ch.  D.,p.21.  (o)  L.R.  6  Q.B.  460. 

(«)  L.R.  10  C.P.  807.  (d)  3  Mad.  218.' 

(a)  3  Macq.  H.L.  Gas.,  p.  829.  \e)  1  Ha.  352.3. 

(h)  L.R.  1  £.  &  I.,  App.  140-1. 
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F.c.  [HoLBOTD,  J.     There  are  some  words  at  the  end  of  the  coTenant 

1889  which  support  your  argument  that  this  clause  is  not  a  condition 

yZTTjf        precedent,  yiz. :  "  And  the  said  lessor,  etc.,  will  at  the  end  of  the 

«•  said  term,  upon  payment  of  the  said  sum  of  1,4001.  and  of  all 

Stkwabt. 

rent  due  to  the  end  of  the  said  term,"  etc.,  conyey.     Now  as  the 

rent  was  payable  in  advance,  if  there  were  any  rent  due  at  the  end 

of  the  term  there  must  have  been  a  breach  of  covenant.] 

Yes ;  that  clause  undoubtedly  shows  that  the  parties  did  not 

intend  a  forgiven  breach  to  operate  against  the  lessee's  right  to 

exercise  the  option  of  purchase. 

Neighbour  and  Higgins,  for  the  defendant  respondent,  were  not 
called  upon,  either  on  the  question  of  waiver  or  on  the  question  of 
estopppel : — Conditions  of  this  sort  must  be  strictly  performed— 
they  are  in,  fact,  a  condition  precedent  to  the  exercise  of  the 
option :  Lord  Ranelagh  v.  Melton  (/) ;  Davie  v.  Thomas  (g). 

[HiaiMBOTHAM,  C.J.  If  the  first  words,  "  having  duly  paid 
the  said  rent  and  performed  the  said  covenants,"  were  a  con- 
dition precedent,  the  later  words,  '' payment  ...  of 
all  rent  due  to  the  end  of  the  said  term,"  would  have  no 
meaning.] 

If  the  word  "  end  "  is  given  a  different  meaning  in  the  different 
parts  of  the  clause  it  would.  At  first  it  appears  to  mean  towards 
the  close  of  the  term ;  in  the  latter  part  the  moment  the  term 
ceases.  The  last  clause  relates  merely  to  what  is  to  be  paid,  not 
to  the  right  to  exercise  the  option.  The  draftsman  has  apparenUj 
forgotten  that  the  rent  is  made  payable  in  advance,  and  has  used 
the  form  applicable  where  rent  is  paid  at  the  end  of  the  quarter  or 
term.  It  may  be  perhaps  unnecessary,  but  cannot  affect  the 
construction  of  the  first  part  of  the  clause  which  clearly  makes 
it  a  condition  precedent.  They  are  not  only  a  condition  precedent 
to  becoming  a  purchaser,  but  they  are  a  condition  precedent  to 
giving  the  notice.  It  cannot  be  a  covenant  to  perform  the  cove- 
nants— it  must  be  a  condition,  and  the  question  whether  it  is  a 
condition  precedent  or  not  is  a  question  of  time  only.  Here  the 
words  used  are  the  past  participle  *^  having  performed." 

(/)  2Dr.  &Sm.  278.  (^)   1  Ruas.  &  Mj.  506. 
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The  case  of  Hays  v.  Bickerstaff  (h),  cited  contra, 
with  disapprobation  by  Kay,  J.,  in  Bastin  v.  Bidwel 
is  no  case  in  which  equity  will  relieve  from  the  perfon 
a  condition :  Job  v.  Bannister  (k).  In  Walker  v.  Jej 
eontray  there  was  no  question  of  a  condition  preceden 
waiver  of  a  right  to  forfeit  a  lease  is  not  a  pardon  o 
The  only  way  of  getting  rid  of  an  obligation  under  a 
accord  and  satisfaction,  or  by  a  release  under  seal  < 
equitable  release :  2  BvlUn  d  Leake  (4th  ed.),  800. 

Dr.  Madden  in  reply — It  is  submitted  that  there 
breach  of  covenant  in  this  case.  The  assignment  was 
of  covenant :  Corporation  of  Bristol  v.  Westcott  (m). 
of  purchase  is  given  to  the  lessee,  the  lessor  cann* 
revoke  it ;  it  is  a  contract  binding  on  both  parties,  ar 
by  either:  Fry  on  Specific  Performance  (2nd  ed.),  2( 
V.  Weeding  (n). 

Cur. 

HiaiNBOTHAM,  G.J.  This  was  a  suit  for  the  spec 
ance  of  a  covenant  in  a  lease  giving  an  option  of  pux 
lessees  of  the  land  and  premises  for  the  sum  of  1,4002 
was  made  in  1882,  and  came  into  operation  on  12th  . 
year.  The  plaintiflf,  one  of  the  lessees,  Andrew  Wil 
partner,  Alfred  AUthorpe  Smith,  dissolved  partnership 
1888.  The  defence  was  that  the  plaintiff's  right  of  ] 
conditioned  by  the  terms  of  the  lease  on  the  lessees* 
of  the  covenants  of  the  lease,  and  that  one  or  m 
covenants  had  been  broken.  Three  of  the  covenanti 
upon,  and  have  been  referred  to  by  the  learned  j 
judgment.  First,  the  taking  by  the  plaintiff  of  an  ai 
his  interest  from  his  partner  Smith  without  the  landlc 
in  writing.  The  second  was  the  underletting  by  both 
sub-tenant  Boyle,  without  the  landlord's  consent  in 

{h)   2  Leach's  Mod.  Rep.  34.  (Q    1  Ha.  852-3. 

(t)     18  Ch.  D.  238.  («)  12  Gh.  D.  461. 

(I)    2  K.   &   J.   374;    and  on  appeal    (»)  IJ.  &  H.  424. 
5  W.B.  177. 
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F.G.  the  third  was  that  the  notice  required  by  the  condition  to  be  given 

1S89  to  the  lessor  was  signed  only  by  the  plaintiff,  not  by  both  the 

_  lessees,  contrary  to  the  same  provision  of  the  lease.     If  any  one  of 

«•  those  alleged  breaches  constituted  a   good  breach  it  would  be 
Stbwaht* 
'      sufficient  to  sustain  the  defence ;  and  in  respect  of  one  of  them, 

ffiqinbotkam^CJ,  namely  the  underletting  to  Boyle  without  the  written  consent  of 
the  landlord,  no  argument  has  been  addressed  to  us  to  show  that 
that  was  not  a  breach  of  the  covenant  of  the  lease.  By  it  the 
lessees  bind  themselves  and  their  executors  that  they  will  not, 
during  the  term,  demise  the  land  without  the  consent  in  writing 
of  the  lessor.  To  this  defence  the  plaintiff  set  up  three  different 
replies  or  answers.  He  said  in  the  first  place  that  the  condition 
relied  upon  by  the  defendant  in  this  particular  clause,  giving  the 
option  of  purchase,  did  not  constitute  a  condition  precedent :  the 
words  here  are  that  if  the  lessees  *'  having  duly  paid  the  taid  rent 
and  performed  the  said  covenants  in  all  respects,  shall,  at  the  end 
of  the  said  term  ....  be  desirous  of  purchasing .... 
and  of  such  their  desire  and  intention  so  to  purchase  shall,  during 
the  said  term  .  .  .  give  to  the  said  lessor  .  .  .  three 
calendar  months'  notice  in  writing  expiring  at  or  before  the  end  of 
the  said  term,  then,  and  in  such  case,  the  said  lessees  .  .  . 
shall  become  the  purchasers.**  If  that  be  not  a  condition  precedent, 
although  the  lessees  may  have  committed  a  breach  of  their 
covenants,  -there  would  be  a  right  of  purchase  in  them.  The 
learned  judge  held  that  these  words  constituted  a  condition  pre- 
cedent, and  we  are  of  the  same  opinion  after  giving  a  most  careful 
attention  to  the  very  able  and  lengthy  arguments  addressed  to 
us  on  the  subject.  The  words,  in  their  natural  and  grammatical 
meaning,  point  to  a  condition  precedent.  The  words  are  used  in 
the  past  participle,  '*  having  duly  paid  the  said  rent  and  performed 
the  said  covenants,**  the  lessees  may,  upon  notice  given,  become 
purchasers.  I  think  that  in  endeavouring  to  ascertain  what  was 
the  intention  of  both  parties  at  the  time  when  this  lease  was 
executed,  it  is  necessary  to  consider  the  terms  of  the  whole  of  this 
lease,  and  immediately  preceding  the  condition  giving  the  option 
of  purchase  by  the  lessees  there  is  a  condition  for  the  continuance 
of  the  lease  after  its  expiry  in  April  1889.  It  is  provided  with 
respect   to    that    that   the  lessees    ''shall    have    the   option  of 
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eontinaing  this  lease  for  a  farther  term  to  be  mutnally  agreed  f.o. 

upon  between  the  parties  at  the  same  rent  payable  in  the  same  ^889 

manner  as  is  hereinbefore  mentioned  upon  giving  to  the  lessor,  his  — 

executors  or  administrators,  three  calendar  months'  previous  notice  t*. 

in  writing  of  their  intention  so  to  do."      That  would  confer  upon  1  ' 

the  lessees  a  not  very  beneficial  option — it  would  enable  them  to  ■fi^^'»^o<*g»><?«J'» 
continue  the  lease  for  a  period  not  specified  but  forming  the  subject 
of  future  agreement.     It  would  not  be  necessary  in  giving  them 
the  advantage  of  an  option  of  that  kind  to  stipulate  with  care  for 
the  exact  performance  of  their  covenants  during  the  term.     If  they 
should  commit  any  such  breach  of  their  covenants  as  would  induce 
their  landlord  to  exercise  his  right  of  forfeiture  during  the  term,  of 
coarse  this  option  would  never  come  into  being.      But  if  they  did 
not  commit  any  such  breach,  but  had  satisfied  the  covenants  in  such 
a  way  as  to  satisfy  the  landlord  to  the  end  of  their  term,  he  might 
be  willing,  with  no  further  protection  than  a  due  notice,  to  allow 
the  time  to  be  extended.     In  respect  of  this  option  there  was  no 
condition  precedent  except  the  giving  of  three  calendar  months' 
notice  in  writing.     But  I  think  that  it  cannot  be  doubted  that  that 
clause  did  make  the  giving  of  that  notice  a  condition  precedent. 
The  words  used  are  "  upon  giving  to  the  lessor  "  three  months' 
notice  of  their  intention.      The  word  "  upon  "  as  was  held  in 
Reg.  V.  Humphrey  (o)  "  in  difierent  cases  may,  undoubtedly,  either 
mean  before  the  act  done  to  which  it  relates,  or  simultaneously 
with  the  act  done,  or  after  the  act  done,  according  as  reason  and 
good  sense  require  the  interpretation   with  reference  to  the  context 
and  subject  matter  of  the  enactment,"  that  is,  the  Act  of  Parliament 
which  was  being  construed.      Accordingly  it  has  been  held  that 
where  freight  was  to  be  paid  *^  on  right  delivery  of  cargo,"  the 
two  acts   were  concurrent,  and  delivery  of  the  cargo  was  not  a 
condition  precedent  to  the  payment  of  freight :  Paynter  v.  James  (p). 
l^ut  here  the  notice  of  intention  to  exercise  the  option  must  be 
given  three  calendar  months  before  they  avail  themselves  of  it. 
Then  the  second  alternative  is  stated  in  these  terms — "  And  it  is 
hereby  farther  covenanted  and  agreed  by  and  between  the  said 
parties  hereto  that  if  the  said  lessees,  their  executors,  administra- 
tors, or  assigns,  having  duly  paid  the  said  rent  and  performed  the 
(o)  10  Ad.  &  El.  336.  (p)  L.R.  2  C.P.  848, 
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F.o.  said  coyenantfi  in  all  respects,  shall,  at  the  end  of  the  said  term  of 

1889  seven  years  hereby  granted,  be  desirous  of  purchasing  the  fee 

Wusov        simple  and  inheritance  of  the  premises  hereby  demised  for  the  snm 

«'  of  1,4002.,  and  of  snch  their  desire  and  intention  so  to  parchase 
Stbwast. 
'       shall,  during  the  said  term  of  seven  years  hereby  granted,  give  to 

Hxffinbotham,aJ.  ^^  ^^  lessor,  his  executors,  administrators,  or  assigns,  or  leave 
for  him  or  them  at  his  or  their  last  known  place  of  abode  in  the 
colony  of  Victoria,  three  calendar  months'  notice  in  writing, 
expiring  at  or  before  the  end  of  the  said  term,  then,  and  in  snch 
case,  the  said  lessees,  their  executors,  administrators,  or  assigns 
shall  become  the  purchasers  thereof  at  that  sum.  And  the  said 
lessor,  his  heirs,  executors,  administrators,  or  assigns,  will,  at  the 
end  of  the  said  term,  upon  payment  of  the  said  snm  of  1,400{.  on 
or  before  the  last  day  of  the  said  term,  and  of  all  rent  due  to  the 
end  of  the  said  term,  and  at  the  expense,  in  all  things,  of  the  said 
lessees,  their  executors,  administrators  or  assigns,  well  and 
sufficiently  convey  and  transfer  all  and  every  the  said  land,  heredi- 
taments, and  premises,''  etc. 

It  is  not  possible  to  reconcile  the  whole  of  the  terms  of  this 
covenant  with  one  another.  It  is  loosely  drawn,  but  its  general 
effect  is  to  give  a  very  great  advantage  to  the  lessees.  At  their 
option  it  enables  them  at  any  period  of  this  long  term  by  giving 
three  months'  notice  in  writing  to  secure  the  right  of  purchase  at 
the  end  of  the  term.  The  purchase  cannot  be  completed  till  the 
end  of  the  term,  but  it  may  be  made  secure  at  any  time  after  three 
months  from  the  beginning  of  the  term.  Now,  we  might  expect 
that  the  landlord  would  provide  that  that  should  be  done  only  upon 
the  due  observation  of  all  conditions  and  covenants.  That  would 
be  naturally  done  by  using  the  words  in  the  past  participle.  Due 
performance  of  the  covenants  and  conditions  must  have  taken 
place  before  the  right  to  purchase  should  arise.  If  those  words  are 
not  so  interpreted  I  think  it  is  impossible  to  see  what  the  object  of 
introducing  them  could  have  been.  It  was  contended  by  Dr.  Madden 
that  they  meant  no  more  than  that  the  condition  should  be  carried 
out  if  the  lease  should  last  to  the  end  of  the  term ;  but  that  is 
shown  not  to  be  so  by  the  other  terms.  The  whole  clause  is 
conditional  on  the  lessees  being  desirous  at  the  end  of  the  seven 
years.     If  a  forfeiture  intervenes  within  the  seven  years,  the  term 
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does  not  end  at  the  end  of  seven  years,  and  this  agreement  would  f.o. 

never  come  into  operation.     I  think  that  the  learned  judge  was  1939 

right  in  finding  that  this  constituted  a  condition  precedent,  and  he        ^ 

was  supported  in  that  hy  the  two  cases  which  were  cited  before  him  v. 

Stewart 
of  Finch  v.  Underwood  (q),  and  Bastin  v.  Bidweli  (f).  

Then  the  plaintiff  set  up  another  point ;  he  said  that  the  defen-  »^Moiham.aj, 
dant  had  waived  these  breaches  of  covenant,  and  he  attempted  to 
prove  waiver  by  proof  that  the  defendant  had  received  rent  during 
the  whole  of  the  term.  Now  the  acceptance  of  rent  is  un- 
doubtedly a  waiver  of  a  right  of  forfeiture  accrued  for  non-payment 
of  rent.  If  the  landlord  receives  rent  after  the  tenant  has  done 
an  act  which  would  entitle  the  landlord  to  turn  the  tenant  out 
of  possession  if  he  elected  so  to  do,  he  thereby  elects  irrevocably 
not  to  avail  himself  of  the  right  of  forfeiture,  and  intimates  that 
he  regards  the  tenancy  as  continuing  to  exist.  That  is  the  way 
in  which  all  the  cases  have  presented  this  question :  that  the 
landlord  cannot  at  once  treat  the  tenancy  as  having  been  deter- 
mined, and  possession  as  having  become  unlawful  because  of  a 
breach  of  contract  if  he  subsequently  takes  payments  of  rent.  If  he 
accepts  the  rent  he  waives  the  forfeiture.  But  it  has  never  been 
determined  that  waiver  of  a  right  of  forfeiture  is  a  waiver  of  the 
breaches  of  covenant.  It  is  entirely  consistent  with  the  landlord's 
receipt  of  rent  that  he  insists  upon  damages  for  breach  of  a  cove- 
nant previously  to  his  acceptance  of  it.  And  the  mere  fact  that  he 
receives  rent  is  not  therefore  a  waiver  of  a  right  to  receive  damages, 
but  only  of  the  right  to  re-enter  and  take  possession  of  the 
premises. 

The  plaintiff  lastly  contended  that  the  landlord  was  estopped 
under  the  circumstances  of  this  case  from  alleging  that  any  breaches 
of  the  covenants  had  been  committed,  and  in  support  of  this  view 
the  plaintiff  referred  to  the  well-known  doctrine  of  Courts  of 
Equity,  which  was  also  pressed  upon  our  attention,  and  it  is  very 
clearly  stated  by  the  Lord  Chancellor  in  Caimcrots  v.  Larimer  (a), 
in  these  words :  "  The  doctrine  will  apply,  which  is  to  be  found,  I 
believe,  in  the  laws  of  all  civilised  nations,  that  if  a  man,  either  by 
words  or  by  conduct,  has  intimated  that  he  consents  to  an  act 

(g)  2  Ch.  D.  310.  (r)  18  Ch.  D.  238. 

(«)  3  Macq.,  H.  L.  Cas.,  p.  829. 
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F.c.  which  has  been  done,  and  that  he  will  offer  no  opposition  to  it, 

1S89  although  it  could  not  have  been  lawfally  done  without  his  consent, 

Wilson        *^^  ^^  thereby  induces  others  to  do  that  from  which  they  otherwise 

V'  might  have  abstained,  he  cannot  question  the  legality  of  the  act 
Stewart  *  «j 
'       he  had  so  sanctioned  to  the  prejudice  of  those  who  have  so  given 

^T.^^"":^  faith  to  his  words  or  to  the  fair  inference  to  be  drawn  from  his 
conduct.*'  But  in  order  to  apply  this  doctrine  it  lies  upon  the 
party  who  alleges  estoppel  to  prove  some  act  done  or  some  course 
of  conduct  followed,  whereby  the  consent  of  the  other  party  can  be 
inferred  to  the  doing  of  the  act  which  might  not  have  been  done 
but  for  such  consent ;  and  it  also  requires  proof  of  knowledge  bj 
the  other  party  that  an  act  is  being  done  from  which  that  ultimate 
disadvantage  would  arise.  In  this  case  the  landlord  has  done 
absolutely  nothing.  The  learned  judge  says :  **  I  cannot  find— 
and  it  is  not  even  suggested — that  he  ever  asserted  that  he  had 

given  a  consent  in  writing I  cannot  find  that  he  ever 

alleged  or  suggested  to  the  person,  *  Go  on,  the  consent  in  writing 
shall  be  given.'  I  cannot  find  anything  which  the  defendant  did 
which  was  active  in  misleading  the  plaintiff,  or  anything  which  was 
passively  misleading  to  the  plaintiff."  There  can  be  no  doubt  at 
all  that  he  was  aware  of  the  improvements  which  the  tenants  were 
making  on  this  property ;  but  that  they  were  making  such  improve- 
ments  with  a  view  to  or  with  the  intention  of  exercising  the  option 
of  purchase  at  the  end  of  the  lease  is  not  proved.  They  were  made 
at  an  early  period  of  the  lease,  and  might  have  been  made,  or  the 
landlord  might  have  supposed  that  they  were  being  made,  for  the 
tenant's  own  enjoyment  during  the  subsistence  of  the  lease,  or  with 
a  view  to  getting  an  extension  of  the  term  under  the  power  in  the 
lease.  If  the  landlord  did  not  know  of  their  intention  of  availing 
themselves  of  the  power  of  purchasing — and  there  is  no  evidence 
that  he  did — he  cannot  be  held  to  have  in  any  way  assented  to  the 
imperfect  or  improper  mode  in  which  they  carried  out  the  cove- 
nants of  the  lease.  The  probabilities  are  that  nobody  at  the  time 
this  lease  was  made  contemplated  or  conceived  the  state  of  circum- 
stances under  which  both  parties  became  anxious  about  the  option 
of  purchase,  the  lessee  to  enforce,  the  lessor  to  prevent,  the  exercise 
of  this  option.  The  landlord,  though  he  has  done  nothing  to 
prevent  himself  from  setting  up  this  defence,  has  availed  himself 
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of  breaches  of  covenant  which  were  followed  by  no  damage  to  him-  f.c. 

self,  which  nnder  other  circumstances  no  reasonable  landlord  would  i889 

think  of  complaining  of.    The  learned  judge  below,  in  view  of  those        wTmoh 

circumstances,  fi^ave  no  costs  to  the  defendant,  and  holding  the  «• 

Sthwabt. 
same  view  of  the  defendant's  conduct  we  dismiss  this  appeal,  

giving  no  costs.      The  circumstances  compel  us   to  dismiss  the    *^*  ^     m,  .  . 

appeal,  but  justify  us  in  dismissing  it  without  costs. 

HoLROTD,  J.  The  plaintiff  made  three  answers  to  the  breaches 
of  covenant  which  the  defendant  alleged  against  him.  I  have  not 
felt  by  any  means  so  confident  as  the  learned  Chief  Justice  with 
reference  to  the  first  of  these  answers,  namely,  that  the  performance 
of  the  covenants  was  not  a  condition  precedent  to  the  exercise  of 
the  option.  I  only  hold  that  they  are  a  condition  precedent  because 
I  do  not  know  what  other  interpretation  to  give  them.  I  think 
that  the  clause  itself  is  contradictory,  and  in  some  respects  unin- 
telligible, and  I  cannot  help  suspecting  that  the  words  "  having 
duly  paid  the  said  rent  and  performed  the  said  covenants  "  were 
intended  to  be  introduced  into  the  previous  covenant,  and  that  there 
has  been  some  mistake.  But,  if  there  has  been,  it  is  mere  conjec- 
ture, and  we  cannot  correct  it.  The  second  answer  is  that  having 
received  rent  with  knowledge  of  the  breach  the  defendant  has  waived 
the  breach.  It  would  not  affect  the  right  to  sue  for  the  breach 
if  he  had;  it  would  only  affect  the  right  of  re-entry.  As  to 
estoppel,  that  alleged  is  that  the  plaintiff  had  incurred  expense  on 
the  faith  of  an  expectation,  encouraged  by  the  defendant,  that  he 
would  be  at  liberty  to  purchase.  Possibly  that  expectation  was 
encouraged,  and  expense  incurred  by  the  plaintiff  on  the  faith  of  it, 
but  there  is  no  sufficient  evidence  of  that,  and  the  burden  of  proof 
is  on  the  plaintiff.  There  is  another  contention  of  the  defendant 
mentioned  in  the  judgment  of  the  Court  below  which  was  not 
much  argued  before  us,  but  which,  I  think,  is  against  the  plaintiff, 
that  the  notice  of  the  exercise  of  the  option  is  given  by  one  lessee 
only,  and  ought  to  have  been  given  by  both.  I  do  not  know 
that  exactly  in  that  form  it  could  be  sustained,  but  in  a  slightly 
altered  form  it  might  be.  I  think  it  is  clear,  upon  the  terms  of  this 
covenant  for  the  option  of  purchase,  that  it  is  a  condition  precedent 
that  notice  of  the  desire  and  intention  so  to  purchase  should  be  given 
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by  the  lessees,  their  execntors,  administrators,  or  assigns.  Now  the 
assignment  from  the  plaintiff's  partner  to  himself  has  not  been  pnt 
in  evidence,  but  it  is  stated  that  his  partner  did  assign  to  the 
plaintiff.  Whether  the  plaintiff  can  be  treated  as  the  assignee  of 
the  two  lessees,  he  himself  being  one,  may  be  donbted.  If  he 
could  not,  the  notice  would  not  be  from  the  lessees  or  their 
assigns,  but  if  he  could,  and  I  am  myself  inclined  to  think  he 
could,  he  was  not  a  permitted  assign.  That  I  think  is  another 
circumstance  which  would  prevent  the  plaintiff  from  recovering.  I 
entirely  agree  with  the  refusal  to  give  costs  in  this  case.  A 
similar  course  was  taken  in  Learmonth  v.  Morris  (Q.  The 
judgment  respecting  the  costs  of  the  appeal  will  be  found  at  p.  90. 
That  was  a  suit  for  specific  performance  by  Mr.  Learmonth.  His 
agent  had  made  some  statements  which  were  not  regarded  with 
favour,  and  though  the  Court  did  not  refuse  specific  performance, 
yet  in  consequence  of  those  improper  statements  it  declined  to 
give  the  plantiff  any  costs  either  in  the  court  below  or  on  appeal. 


Eehferd,  J.  I  concur  in  the  judgment  of  the  Court,  and  I 
share  the  views  which  have  been  so  well  expressed  by  my  brother 
Holroyd,  with  regard  to  the  construction  of  these  two  covenants. 
The  first  covenant  is  the  right  of  renewal,  and  then  immediately 
following  is  the  option  of  purchase.  If  we  take  twelve  words  from 
the  first  part  of  the  covenant  for  the  option  of  purchase  and  read 
them  into  the  option  of  renewal  it  will  read  properly.  A  covenant 
constructed  in  that  form  would  commend  itself  to  the  judgment  ot 
most  people.  Whether  the  draftsman  in  putting  these  covenants 
together  with  paste  and  scissors  put  a  piece  which  ought  to  have 
gone  into  one  covenant  into  another  we  have  not  now  got  to  deal 
with.  The  parties  do  contract  in  the  form  in  which  the  lease  now 
is.  It  may  be  difficult  to  give  a  meaning  to  it  as  it  stands,  but  we 
have  got  to  give  it  a  meaning  if  we  can.  So  far  as  I  am  able  to 
form  an  opinion  no  other  meaning  can  be  put  upon  the  words, 
whether  sensible  or  nonsensical,  than  that  they  are  a  condition 
precedent.  I  share  the  opinion  of  my  brother  Holroyd,  on  the 
third  ground.     As  to  the  notice  to  exercise  the  option  being  a  good 

(0  6  W.  W.  &  A'B.  (Eq.)  74. 
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notice,  these  two  persons  were  partners,  both  were  in  possession  of 
the  premises,  and  the  landlord  was  entitled  to  a  notice  of  assign- 
ment in  terms  of  the  contract.  He  made  the  contract  with  two,  to 
whom  he  gave  a  right  of  exercising  the  option,  and  he  has  got  a 
notice  from  one  only.  I  also  concur  in  the  view  which  has  been 
taken  with  regard  to  costs.  I  think  the  landlord  is  not  entitled  to 
the  costs  of  the  appeal,  and  the  primary  judge  properly,  I  think, 

deprived  him  of  his  costs  below. 

Appeal  dismissed  with  costs. 

Solicitors  for  plaintiff :  Klingender^  Dickson  d  Kiddle. 
Solicitors  for  defendant :  Grant  d  Son. 

A.  J.  A. 


F.O. 

1889 

Wilson 
Stbwabt. 
Ker/erdf  J. 


OLIVER  T.  GLOSSOP. 

Conveyance  hy  hutband  to  wife—'*  Seal  Property  Statute  1864 "  {No.  218),  m.  69 
and  71 — Married  Wom<in — Conveyance  by  married  woman — Unaoknowledyed 
deed—''  Married  Women's  Property  Act "  (No,  384),  w.  2,  3,  and  4,— Power  of 
married  woman  to  dispose  qfreal  estate. 

One  Oliver  Glossop  in  1867  conyeyed  land  to  his  wife  in  her  maiden  name  of 
Mary  Meehan  withoat  the  intervention  of  a  use.  In  1881  she  conveyed  the  same 
to  the  plaintiff  by  a  conveyance  executed  by  her,  by  her  mark  in  her  maiden  name, 
bat  not  acknowledged  under  sees.  69  and  71  of  the  "Seal  Property  Statute  1864" 
(No.  213).  In  an  action  by  the  plaintiff  against  Oliver  Glossop,  who  was  in  posses- 
sion  of  the  land,  for  its  recovery,  it  was  proved  that  Mary  Meehan  (or  Glossop)  was 
dead,  and  that  the  attesting  witness  was  dead,  but  his  signature  was  proved  by  a 
person  who  was  acquainted  with  it. 

Held,  that  proof  of  the  attesting  witness's  signature  was  sufficient  without  proof 
of  the  identity  of  the  person  executing  the  document  with  the  person  therein  named. 

Held  also,  that  the  conveyance  by  the  husband  to  the  wife  was  null  and  void, 
inasmuch  as  a  husband  could  not  convey  to  his  wife  without  the  intervention  of  the 
Statute  of  Uses ;  that  she  did  not  thereby  take  even  any  equitable  estate  in  the  land, 
and  that  her  husband  was  not  estopped  from  raisiug  such  defence. 

Seld  also,  that  the  "Married  Women's  Property  Act*'  (No.  384),  wliich  was  in 
force  at  the  time  of  the  conveyance  by  her  to  the  plaintiff,  did  not  affect  the  matter. 

The  "Married  Women's  Property  Aet"  (No.  884),  sec  2,  does  not  enable  a 
married  woman  to  dispose  of  real  estate  without  reference  to  the  time  at  which  she 
acquired  it,  but  is  to  be  read  in  conjunction  with  sees.  3  and  4  of  that  Act. 

AoTiON  for  the  recovery  of  land  and  mesne  profits. 

The  action  was  brought  by  Mary  Oliver  against  Charles  Glossop 
and  H.  C.  A.  Harrison,  Acting  Registrar  of  Titles,  and  the  state- 
ment of  claim  alleged  that  the  plaintiff  was  the  wife  of  Edwin 
Francis  Denby  Oliver,  and  was  possessed  of  or  entitled  to  the 
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benefit  of  certain  separate  property.  By  deed,  dated  6ih  March 
1867,  the  defendant  Glossop  granted  and  conveyed  to  one  Mary 
Meehan  the  fee  simple  of  and  in  a  piece  of  land  in  the  parish 
of  Oakleigh.  By  deed,  dated  6th  Aagust  1881,  the  said 
Mary  Meehan  granted  and  conveyed  the  fee  simple  of  and  in  the 
said  land  to  the  plaintiff.  On  or  abont  6th  August  1881,  the 
plaintiff  entered  into  possession  of  the  land,  and  erected  certain 
fences  thereon.  The  defendant  Glossop  entered  into  possession  of 
the  land  on  or  about  14th  March  1882,  and  had  remained  in 
possession  thereof  up  to  the  present.  The  defendant  Glossop 
had  applied  to  the  Registrar  of  Titles  to  bring  the  land  under  the 
provisions  of  the  Transfer  of  Land  Statute,  and  the  plaintiff 
claimed  against  Glossop  recovery  of  possession  of  the  land,  and 
30Z.  for  mesne  profits,  and  as  against  the  Acting  Registrar  of 
Titles,  an  injunction  restraining  him  from  granting  the  application 
and  issuing  a  certificate  to  Glossop. 

The  defendant  Glossop,  by  his  defence,  denied  that  the  plaintiff 
had  ever  been  in  possession  of  the  land  or  erected  fences  thereon, 
and  alleged  that  he  had  himself  been  in  exclusive  and  continuous 
possession  of  the  land  for  more  than  20  years  immediately  pre- 
ceding the  issue  of  the  writ,  and  was  now  in  possession,  and  he 
would  rely  on  the  provisions  of  the  **  Real  Property  Status  1864  " 
(No.  218),  Part  11.  He  alleged  that  the  person  referred  to 
in  the  statement  of  claim  as  Mary  Meehan  was  rightly  called 
Mary  Glossop,  and  was  on  6th  March  1867  his  wife,  and  he  denied 
that  the  plaintiff  had  any  title  or  right  to  any  of  the  relief  sought 
in  the  action. 

By  her  reply  the  plaintiff  objected  that  even  if  Mary  Meehan 
was  rightly  called  Mary  Glossop,  and  was  the  defendant's  wife  at 
that  date,  it  would  afford  no  answer  to  the  plaintiff's  claim,  as  the 
defendant  by  his  execution  of  the  deed  of  6th  March  1867  was 
estopped  from  setting  up  any  defence  founded  on  the  fact  that 
Mary  Meehan  is  or  was  his  wife,  and  on  the  further  grounds  that 
the  defendant  by  the  execution  of  the  deed  created  a  separate 
estate  in  Mary  Meehan,  who  became  entitled  to  dispose  of  the  same 
by  deed  without  the  defendant  joining  therein,  and  without  the 
necessity  of  her  acknowledging  the  deed  under  the  provisions  of 
the  "  Real  Property  Statute  1864,"  Part  IV. 
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William  John  Fookes,  solicitor,  was  called  for  the  plaintiff. 
The  conveyance  from  Mary  Meehan  to  the  plaintiff  was  put  in  his 
hands,  signed  by  her  by  her  mark,  and  attested  by  one  William  A'BeckeH,  J. 
Whiting,  and  the  witness  said  he  knew  William  Whiting's  signa- 
tnre ;  it  was  his  signature  as  attesting  witness ;  he  believed  he 
was  dead — he  was  commonly  reputed  to  be  dead.  The  document 
was  then  tendered  in  evidence. 


Weigall,  for  the  defendant,  objected  to  its  admission: — Its 
execution  is  not  proved.  It  is  not  proved  that  William  Whiting 
is  dead,  and  there  is  no  proof  of  the  identity  of  Mary  Meehan,  and 
some  evidence  of  identity  is  necessary:  Roscoe  on  Evidence 
(15th  ed.),  127;  Whitelocke  v.  Musgrove  (a). 

Isaacs  contra — Evidence  will  be  given  of  the  death  of  William 
Whiting.  A  deed  does  not  require  signature ;  sealing  is  sufficient. 
Execution  of  a  deed  is  proved  by  attesting  witness  if  alive  or  within 
the  jurisdiction,  or  by  proof  of  his  signature  if  dead  or  without  the 
jurisdiction:  Starkie  on  Evidence  (4th  ed.),  519;  Roden  v. 
Ryde  (6)  ;  Hamber  v.  Roberts  (c)  ;  Hong  Kong  d  Macao  Olass 
Co.  V.  Oritton  (d).  It  is  to  be  presumed  that  the  attesting  witness 
would  not  put  his  signature  to  a  lie :  Nelson  v.  WhittaU  (e) ;  Pa^e 
V.  Mann  (/) ;  Kay  v.  Brookman  (g) ;  Roscoe  on  Evidence 
(15th  ed.),  128.  Starkie  on  Evidence  (4th  ed.),  521,  disapproves 
of  the  case  of  Whitelocke  v.  Musgrove,  cited  contra. 

Weigall  in  reply — ^If  the  person  executing  the  deed  were  named 
John  Smith  it  would  have  to  be  shown  that  he  was  the  John  Smith 
in  question,  and  there  may  be  many  more  Mary  Meehans  than 
this  one. 


a'Beckett,  J.     I  always  understood  the  rule  to  be  that  the 
name  was  prima  facie  evidence.     We  have  it  in  evidence  that  the 


(a)  iCr.&M.  511. 

(b)  4Q.B.626. 

(e)  18  L.J.  C.P.  260. 

(<0  iaV.L.B.  128. 


(e)    lB.&AId.  19. 
(/)  Moodj  &  Malkin  79. 
iff)    3  Car.  &  P.  566. 
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Olitbb  deed  ander  the  circumstances  to  be  sufficiently  proved.     I  will, 

Glomop.  therefore,  receive  the  evidence. 


A'BmfMi,  J. 


Subsequently  a  certificate  of  the  death  of  William  Whiting  was 
put  in  evidence.  The  defendant  proved  that  Mary  Meehan  was  his 
wife  at  the  time  of  the  execution  of  the  conveyances  and  afterwards. 
He  also  gave  evidence  as  to  his  possession  of  the  land  which,  in 
the  view  that  the  learned  judge  took,  it  is  unnecessary  to  refer  to. 

I$aac8  for  the  plaintiff. 

The  acting  Registrar  of  Titles  did  not  defend  the  action. 

WeigaU  for  the  defendant — Mary  Meehan,  named  in  the  con- 
veyance, was  the  wife  of  the  defendant,  who  has  always  remained 
in  possession  of  the  land  in  dispute.  The  conveyance  by  the 
husband  to  the  wife  is  null  and  void  unless  made  in  accordance 
with  the  machinery  provided  by  the  Statute  of  Uses,  and  it  was 
not  so  made  in  this  case.  It  is  said  that  the  defendant  is  estopped 
from  raising  the  question  that  the  conveyance  was,  in  fact,  to  his 
wife,  as  he  conveyed  it  to  her  in  her  maiden  name.  Bat  it  is 
submitted  that  he  is  not  so  estopped.  There  is  a  certain  statutory 
mode  which  must  be  carried  out,  viz.,  in  accordance  with  the 
Statute  of  Uses.  Before  that  Act  he  could  not  have  conveyed  to 
her  at  all :  WiUiaTns  on  Real  Property  (14th  ed.),  241.  And,  even 
supposing  that  conveyance  to  be  good,  it  could  at  most  make  the 
property  her  separate  estate,  and  she  could  not  convey  it  to  the 
plaintiff  without  acknowledging  the  deed  of  conveyance  under 
Part  y.  of  the  Act  (sees.  69  and  71),  which  she  did  not  do  in  this 
case.     The  plaintiff's  case  must  therefore  fail. 

Isaacs  in  reply — The  plaintiff  dealt  with  Mary  Meehan  as  a 
feme  sole^  not  knowing  that  she  was  a  married  woman.  The  defen- 
dant put  it  in  her  power  to  deal  with  this  land  as  such,  and  it  is 
submitted  that  he  is  estopped  from  saying  that  she  was  a  married 
woman,  or  that  she  is  his  wife.  It  is  submitted  that  the  husband 
has  created  in  his  wife  a  separate  estate  in  equity  by  attempting 
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to  convey  it  to  her :  Per  Baggalley,  L.  J.,  in  Ashworth  v.  Outram  (A); 
Smith  V.  Hope  (t).  In  1881,  when  the  land  was  conveyed  to  the 
plamtiff,  the  "  Married  WatmiC%  Property  Act "  (No.  384)  was 
in  force,  and  by  sec.  2  of  that  Act  she  was  capable  of  holding  or 
aUenating  it  as  if  she  were  a/eme  soU. 

[a'Beokett,  J.  That  section  applies  only  to  land  acquired 
after  the  Act.] 

It  is  submitted  not :  Re  McLosky  (k),  referred  to  by  the  Chief 
Justice  in  Bank  of  Victoria  v.  Henderson  (J),  where  he  also  says 
that  sec.  2  is  merely  introductory  to  sec.  4,  but  in  that  it  is  sub- 
mitted that  he  was  not  correct.  Sec.  2  is  in  general  terms  that 
*'  a  married  woman  "  shall  be  capable  of  acquiring  and  alienating 
real  estate  as  if  she  were  a  feme  sole.  Sec.  8,  that  every  woman 
who  marries  after  the  Act  is  to  hold  real  estate  belonging  to  her 
before  marriage,  or  acquired  by  her  aft^  marriage,  free  from  the 
debts  of  her  husband,  in  all  respects  as  if  she  had  continued 
unmarried.  Sec.  4  provides  that  every  woman  married  before  the 
Act  shall  hold  all  the  real  estate,  her  right  to  which  shall  arise 
after  the  Act  free  from  the  debts,  etc.,  of  her  husband  in  all 
respects  as  if  she  had  continued  unmarried.  Sec.  2  would  be 
superfluous  in  many  respects  if  it  were  held  to  be  merely  intro- 
ductory to  sec.  4.  It  is  for  the  defendant  who  sets  up  adverse 
possession  to  prove  it,  and  he  has  not  done  so. 

[a'Beoebtt,  J.  You  need  not  address  yourself  to  the  question 
of  adverse  possession.     I  am  against  them  on  that.] 

Apart  from  the  question  of  adverse  possession  the  plaintiff  has 
an  equitable  right  to  the  land,  and  therefore  a  right  to  prevent  the 
defendant  from  getting  a  certificate  of  title  to  the  land  which  would 
sweep  away  her  rights. 
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a'Beokett,  J.  I  am  prepared  to  deal  with  this  case  on  the 
''Real  Property  Statute  1864'*  (No.  213),  without  reference  to 
adverse  possession.  The  plaintiff  rests  her  right  upon  two  con- 
yeyances,  one  from  a  man  to  a  woman  who  was  the  man's  wife, 
and  another  from  that  woman  to  the  plaintiff.  It  is  pointed  out 
in  the  defence  that  this  woman  to  whom  the  conveyance  was  made, 


{h)    6  Ch.  D.  p.  942. 
(•)    9  V.L.R.  (L.)  217. 
V.L.R.,  VoL  XV. 


(k)    4  V.L.R.  (I.)  24. 
(0     8  V.L.R.  (L.)  p.  49. 
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and  by  whom  the  second  oonyeyanee  was  made,  was  a  married 
woman :  that  shows  that  it  is  intended  to  assert  that  those  con- 
▼eyanoes  were  void.  The  answer  to  that  is  not  that  the  husband 
was  oonoemed  in  any  fraudulent  design  as  regards  this  particolar 
person  or  the  world  in  general,  but  that  it  created  in  the  wife  an 
equitable  estate,  and  made  it  her  separate  estate,  and  over  that  she 
would  have  a  right  of  disposition  untrammelled  by  real  property 
law.  I  quite  agree  with  the  principle  that  if  an  equitable  separate 
estate  had  been  created  in  the  wife  she  could  so  deal  with  it  and 
convey  it  away,  but  I  decide  that  she  did  not  get  any  such  equit- 
able estate.  The  authorities  referred  to  of  Aihworth  v.  Outram  (m) 
and  another  case  cited,  are  cases  in  which  a  person  has  by 
certain  acts  constituted  himself  a  trustee  for  her,  and  that 
which  he  has  done  has  been  held  to  amount  to  an  acknow- 
ledgement on  his  part  that  he  holds  the  property  as  trustee 
for  someone  else ;  but  it  has  not  ever  been  the  law  that,  where 
a  person  ineffectually  attempts  to  convey,  a  trust  has  sprung 
up.  A  person  dealing  with  a  married  woman  by  an  unacknow- 
ledged deed,  unfortunately,  got  nothing.  The  imperfectly  assign- 
ing did  not  make  the  person  attempting  to  assign  a  trustee. 
So  that  I  have  simply  to  face  these  facts  :  that  a  person  is  suing 
on  deedsi  which  under  the  law  of  this  colony  must  be  acknowledged, 
one  to  a  married  woman  by  her  husband,  and  the  other  by  the 
married  woman  to  the  present  plaintiff,  and  unacknowledged,  and 
I  am  not  saying  that  under  certain  circumstances  a  husband  who 
chooses  to  convey  to  his  wife,  treating  her  as  if  she  was  not  his 
wife,  may  not  make  himself  liable  to  equities,  but  on  the  pleadings 
in  this  action  no  such  case  is  made.  A  deed  is  relied  on  as  legal 
which  in  my  view  has  no  legal  effect.  The  inefficacy  of  the  first 
deed  depends  upon  old  principles  of  common  law,  which  have  been 
held  as  existing  as  part  of  the  common  law,  notwithstanding  all 
the  alteVations  which  have  been  made  in  the  legal  position  of 
married  women  by  equitable  doctrines  and  by  subsequent  legisla- 
tion; and,  under  that,  that  deed  to  Mary  Meehan,  as  she  was  called, 
is  inoperative.  The  difficulty  as  to  the  second  deed — that  it  was 
a  deed  by  a  married  woman,  and  unacknowledged  as  it  should  be — 
can  only  be  met  by  saying  that  the  Married  Women's  Property  Act 

(m)  6  Ch.  D.  923. 
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then  in  force  enabled  her  so  to  convey,  and  sec.  2  has  been  referred 
to,  which,  looked  at  alone,  appears  in  fayonr  of  that  view.  But, 
when  read  with  sees.  8  and  4, 1  do  not  think  it  does.  The  under- 
standing in  the  profession  has  been  in  accordance  with  the  views 
indicated,  though  perhaps  not  decided  by  Mr.  Justice  Molesworth 
in  the  case  of  Re  McLosky  (n) .  If  the  Act  conferred  upon  a  married 
woman  a  general  power  of  disposition  by  her,  no  matter  when  she 
got  it,  it  would  have  been  unnecessary  for  Mr.  Justice  Molesworth 
to  consider  when  she  did  get  it ;  but  the  effect  which  in  this  case 
Mr.  Isaacs  sought  to  give  the  Act  would  enable  her  to  dispose  of 
it  as  she  pleased,  so  that,  though  before  that  date  a  wife  could  do 
nothing,  after  that  date  she  could  do  what  she  liked.  The  consent 
of  her  husband  would  be  unnecessary,  and  the  relation  of  husband 
to  wife  in  reference  to  property  would  be  affected  by  that  Act  of 
Parliament.  There  are  other  sections  of  the  Act,  among  others 
sec.  4,  which  I  think  sufficiently  show  that  that  was  not  intended. 
I  hold  that  it  was  not  so  intended,  and  in  so  holding  I  do  not 
consider  that  I  am  making  a  new  decision,  but  that  I  am  merely 
adhering  to  the  former  cases  as  I  remember  them.  I  hold  that 
that  section  did  not  enable  the  wife  to  deal  with  it  without  reference 
to  her  husband.  So  that  the  second  deed  is  bad,  as  well  as  the 
first,  and  the  whole  right  on  which  this  case  rests  fails.  Then  I 
have  to  consider  the  question  of  costs.  This  deed  was  prepared  by 
a  solicitor  of  this  Court,  who  I  should  not  assume  would  lend 
himself  to  any  imposition  by  one  party  dealing  with  another.  I 
take  the  defendant  as  responsible  for  the  form  in  which  the  deed  is 
framed  so  &r  as  costs  are  concerned,  and  his  having  done  an  act 
which  was  a  quibble  is  sufficient  reason  for  not  giving  costs  as  against 
this  present  plaintiff,  who  might  naturally  have  been  misled  by  the 
facts  of  the  case,  and  by  the  form  of  the  deed  which  emanated  from 
the  defendant.  I  therefore  give  judgment  for  the  defendant, 
without  costs.  As  against  the  Registrar,  I  dismiss  the  action. 
Order  that  the  money  paid  in  for  interrogatories  be  paid  out  on 
both  aides. 
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Solicitors  for  plaintiff:  Crisp y  Lewis  d  Hedderwick. 
Solicitors  for  defendant :  Duffett  dt  Brown. 

(»)  4  V.L.R.  (I.)  24. 
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A.  J.  A. 
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Oct.  17. 

"  Ituolvencj^  Statute  1871 "  {No.  379) — Imoloeney  practiee — Order  urn  improperlg 

Hodgea,  J,  taken  out^BUcharge  of  order  mn—Coite. 

Where  an  order  nisi  for  the  seqaestration  of  an  estate  is  taken  ont  and  afterwards 
abandoned  and  costs  np  to  date  tendered,  the  respondent  is  entitled  to  come  to  the 
Coart  and  have  the  order  «m  discharged ;  and  is  entitled  to  hts  costs  of  so  doing. 


An  order  nisi  for  the  seqaestration  of  the  estate  of  Charles  Blame 
was  taken  oat,  which  was  in  the  ordinary  form,  sequestrating  the 
estate  into  the  hands  of  one  of  the  assignees  in  insolvency  antil  the 
order  should  be  discharged  or  made  absolute.  The  act  of  insolvency 
alleged  was  the  non-satisfaction  of  a  jadgment  under  sec.  37, 
sub-sec.  viii.  of  the  "  Insolvency  Statute  1871  "  (No.  379).  Before 
taking  out  the  order,  and  before  issuing  execution  on  the  judgment, 
the  petitioning  creditor  had  assigned  the  judgment.  He  was 
therefore  advised  to  abandon  the  proceedings.  He  accordingly 
intimated  to  the  respondent  before  the  return  of  the  order  nisi 
that  he  intended  to  abandon  the  proceedings,  and  offered  to  pay 
costs  up  to  that  date,  which  offer  was  refused. 

Neighbour^  for  the  respondent,  now  moved  that  the  order  nisi  be 
discharged  with  costs. 

Cussenj  for  the  petitioning  creditor,  consented  to  its  being 
discharged,  but  without  costs : — The  costs  tendered  were  all  the 
respondent  was  entitled  to.  If  they  had  been  accepted,  the  order 
nisi  would  have  been  struck  out,  as  there  would  have  been  no 
appearance  by  the  petitioner. 

Neighbour  in  reply — The  respondent  is  entitled  to  more  than 
having  the  order  struck  out.  If  struck  out  of  the  list  the  estate 
would  still  be  sequestrated  in  the  hands  of  the  assignee,  and  the 
order  would  remain  on  the  files  of  the  Court  and  would  affect  any 
real  estate  the  respondent  may  have  or  hereafter  acquire.  Besides, 
it  might  be  revived  by  another  creditor  under  sec.  49. 


Digitized  by 


Google 


VOL.  XV.]  LII  &  LIII  VICT.  8X8 

HoDGBS,  J.     I  think  I  ought  to  discharge  this  order  nisi  with  1889 

costs.    The  respondent  is  entitled  to  have  it  discharged,  and  not  in  re 

simply  struck  out,  and  therefore  he  is  entitled  to  his  costs  of  coming  ^^^'' 

here  to  have  that  done.  Mod^w,  J. 

Solicitors  for  petitioner  :  Hart  dt  Benjamin, 
Solicitors  for  respondent :  Oldham  dt  Chambers. 

A.  J.  A. 


SEATH  V.  BOGLE.  1889 

Oct.  23. 
WiU  conttrueiion — Vendor  and  Purohaeer — ScUe  of  land — Devise  of  land  sold  to  

pwehaser — Pwrchase-money,  Hodges,  J. 

A  father  sold  to  his  two  sons  certain  land  for  1,050Z.,  taking  601,  as  a  deposit^  and 
the  balance  being  payable  by  two  equal  instalments  in  five  and  ten  years.  Afker  the 
sale  the  father  made  his  will  and  devised  and  bequeathed  this  very  property  unto  the 
same  two  sons  **  for  their  own  use  in  equal  shares,"  and  died  before  the  first  of  the 
instalments  fell  due. 

Seldf  that  the  devise  of  the  land  was  intended  to  be  a  discharge  of  the  sons' 
liability  under  the  contract,  and  that  they  took  the  land  discharged  from  payment  of 
the  instalments.  ■ 

Action  by  William  Seath,  one  of  the  executors  of  the  will  of 
Thomas  Bogle,  deceased,  for  specific  performance  of  a  contract  for 
the  sale  of  land  against  his  co-executor  David  Bogle  and  James 
Bogle,  the  sons  of  the  testator. 

By  a  contract  in  writing  dated  4th  July  1884,  Thomas  Bogle 
sold  to  his  sons,  the  defendants  David  and  James  Bogle,  certain 
land  at  Doncaster  for  1,0502.,  60{.  being  paid  as  a  deposit,  the 
balance  to  be  paid  as  follows :  2502.  to  be  paid  by  each  of  the  defen- 
dants on  Ist  July  1889,  and  a  like  amount  by  each  on  1st  July  1894. 
On  the  4th  January  1885,  nothing  but  the  deposit  having  then  been 
paid,  the  vendor,  Thomas  Bogle,  died,  haying  by  his  will  dated 
11th  December  1884,  after  appointing  the  plaintiff  and  his  son, 
the  defendant  David  Bogle,  his  executors,  inter  alia,  devised  and 
bequeathed  his  '' freehold  property  at  Doncaster,  consisting  of 
55  acres  or  thereabouts,  together  with,  etc.,  unto  my  two  sons, 
David  Bogle  and  James  Bogle^  for  their  own  use  in  equal  shares." 
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1889  The  property  described  in  the  will  was  the  property  already  sold 

SsATH  to  his  sons.  Dayid  Bogle,  who  was  one  of  the  executors,  on  the 
BoeLK.  death  of  his  fAther  obtained  possession  of  the  contract  of  sale,  and 
did  not  until  recently  disclose  the  fact  of  its  existence  to  his 
co-executor,  who  on  learning  of  it  brought  the  present  action  to 
have  the  contract  specifically  performed. 

MacaHhur  for  the  plaintiff. 

Topp  and  Afidenon  for  the  defendants. 

HoneES,  J.  It  is  for  you  to  open,  Mr.  Topp.  The  burden  of 
proof  is  on  you. 

Topp — ^It  is  apparent  upon  the  face  of  the  will  that  the 
testator  intended  to  release  his  sons  from  further  payment  under 
the  contract;  for,  if  it  were  not  so,  the  devise  of  the  land  in 
the  will  would  be  meaningless,  for  it  was  theirs  already.  NettU- 
ton  V.  Molineaux  (a)  is  a  somewhat  analogous  case  where  the 
purchaser  died  before  a  contract  for  the  sale  of  land  was  complete, 
haying  devised  his  estate,  right,  title,  and  interest  in  the  land  to 
the  vendor. 

Macarthur  for  the  plaintiff — No  doubt  it  is  a  question  of  the 
intention  of  the  testator.  He  does  not  bequeath  to  his  sons  the 
purchase-money  still  owing;  if  such  was  his  intention,  that  was 
the  only  natural  way  to  state  it  and  carry  it  out.  But  here  he 
devises  the  land.  As  they  had  the  beneficial  interest  already,  it 
is  submitted  he  devised  to  them  the  legal  estate  only  by  such 
devise :  1  Jarm.  on  WiUs  (4th  ed.)  708-4 ;  WaU  v.  Bright  (h). 
In  any  case  it  was  this  executor's  duty  to  raise  this  point,  and  it  is 
submitted  that  he  is  entitled  to  costs. 

Topp  in  reply — It  is  submitted  that  the  plaintiff  should  be 
ordered  to  pay  the  costs.  The  Court  may  order  an  executor  to 
do  so  where  it  thinks  fit :  HxU  v.  Stewart  (e).    Here  the  property 

(«)  15  V.L.R.  13.  {b)  IJ,  &.  W.  401.  (e)  13  V.L.R.  7a 
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in  dispute  is  the  whole  estate,  and,  if  the  plaintiff  does  not  pay  ^889 

costs,  the  defendants  will  be  forced  to  sell  it  at  a  bad  time.  Siath 


Hodges,  J.  By  a  oontraot  dated  4th  Jane  1884  one  Thomas 
Bogle  contracted  to  sell  certain  land  to  his  two  sons,  David  and 
James.  He  died  shortly  afterwards,  and  shortly  before  his  death, 
and  after  the  contract  of  sale,  he  devised  the  same  piece  of  land  to 
the  two  defendants,  David  and  James  Bogle,  for  their  own  use 
absolutely.  The  contract  at  that  time  still  remained  incompleted, 
and,  with  the  exception  of  the  deposit,  no  moneys  had  been  paid 
upon  it.  The  plaintiff,  as  the  executor  of  Thomas  Bogle,  seeks 
now  to  have  a  declaration  that  that  contract  should  be  specifically 
performed.  The  defendants  say  they  are  entitled  to  the  land, 
discharged  from  any  further  payments,  by  reason  of  the  devise  in 
the  will.  In  my  opinion  that  contention  is  correct.  The  devise  in 
the  will,  if  it  only  gave  them  the  land  after  payment  of  those 
moneys,  would  be  giving  them  nothing  at  all — would  be  devising 
nothing  to  them — and  consequently,  so  far  as  a  testamentary 
disposition  is  concerned,  would  have  no  effect  whatever — would 
simply  give  them  what  they  would  have  a  right  to  without  it,  and 
nothing  more.  I  think  I  ought  to  give  the  testator's  words  some 
meaning,  and  as  I  cannot  give  them  any  meaning  unless  that  for 
which  the  defendants  contend,  I  decide  that  contention  is  correct. 
Further,  I  think  that  that  view  is  supported  by  considering 
the  particular  language  of  this  clause  of  the  will  in  which  he 
gives  them  this  property  **.  for  their  own  use,"  and  that  these  two 
defendants  might,  after  probate  was  granted,  have  gone  to  the 
plaintiff  and  demanded  that  he  should  transfer  to  them  the  estate. 
I  think  the  executor  would  have  had  no  answer  to  such  a  demand, 
and  would  have  had  to  transfer  to  the  two  defendants.  If  they  did 
that,  then,  when  the  executor  came  four  years  afterwards  and  said, 
*'  The  first  instalment  of  purchase-money  under  this  contract  is 
payable — ^pay  me,"  the  defendants  would  have  said,  **  When  we  have 
paid  the  purchase-money  you  must  convey  us  the  estate,"  and  the 
executor  would  have  had  to  convey  but  would  have  been  unable 
to  do  so,  for  he  would  then  have  parted  with  the  legal  estate. 
So  that  I  think  it  is  clear  that  the  testator  meant  the  two  defen- 
dants   to  get  this    property  discharged  from  those   payments. 


V. 

Boou. 


Digitized  by 


Google 


816  SUPREME  COURT:  VICTORIA.  [V.L.R. 


Sodge9,J, 


I  therefore  refuse  to  make  the  declaration  asked,  and  give  judg- 
SsATH  ment  for  the  defendants.  But  one  of  the  defendants  was  a 
BooLB.  co-execator  with  the  plaintiff,  and  got  the  contract  of  sale 
immediately  on  his  father's  death,  and  the  whole  estate  appears 
to  have  been  administered  without  his  co-executor  knowing 
anything  whatever  about  the  document,  and  consequently  without 
the  possibility  of  his  co-executor  dealing  with  it  till  the  estate 
had  been,  so  to  speak,  completely  administered.  I  therefore  think 
I  should  not  give  him  costs. 

Judgment  for  the  defendant  without  costi. 

Solicitor  for  plaintiff :  Michie. 

Solicitors  for  defendants :  Andenon  dt  Son, 

A.  J.  A. 


1889  In  eb  ESTHER  LEOH,  Deobabbd. 
Nov.  4,  6.         Probate  Practice — Will — Executor  incapable   of  traneacting    businete — Admimit- 
„  ,       J             tration  ejt.a, — Pereon  entitled  to  grant — PrUnogeniiwre — Majority  of  intereete. 
Where  everythmg  eke  is  equal  the  eldest  next-of-kin  will  be  entitled  to  adminis- 
tration of  the    estate  of   a  deceased  person,  but  primogeniture    gives   no   right 
against  the  minority  of  interests  in  the  estate. 

Where  a  person  appointed  executrix  and  sole  devisee  under  a  will  is  so 
enfeebled  by  age  as  to  be  incapable  of  transacting  business,  and  therefore  unable  to 
take  out  probate,  the  Court  will  have  regard  to  her  wishes,  if  she  be  capable  of 
expressing  them,  as  to  which  of  the  next-of-kin  should  obtain  admininistration  ei.a^ 
and  will  refuse  fuiministration  c.t,a,  to  the  eldest  next-of-kin  if  she  have  a  strong 
feeling  against  him. 

Obdeb  niei  for  the  grant  of  administration  c.t,(u  of  the  estate 
of  Esther  Legh,  deceased,  during  the  incapacity  of  the  executrix  of 
her  will. 

By  her  will,  dated  17th  September  1878,  Esther  Legh  devised  and 
bequeathed  all  her  property  to  her  mother,  Mrs.  Lucas,  and  appointed 
her  sole  executrix.  She  died  in  April  1889,  leaving  her  mother  and 
brothers  and  sisters  her  surviving.  The  mother  was  so  enfeebled 
in  mind  and  body  by  age  that  she  was  incapable  of  properly 
administering  the  estate,  but  she  was  quite  capable  of  expressing 
her  likes  and  dislikes,  and  her  reasons  for  her  dislikes.  As  she 
had  not  applied  for  probate,  her  eldest  son,  Benjamin  Muton  Lucas, 
lodged  an  application  for  administration  c.Ua.  of  his  deceased 
sister's  estate.    A  caveat  was  then  lodged  by  Mrs.  Lucas  against 
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the  application,  and  on  the  26th   September  1889  the  applicant  ^^889 

obtained  an  order  nisi  under  sec.  36  of  **  The  Administration  Act  in  re 

1872"   (No.   427),   calling   on   the  caveator  to   show  cause  why  °^°' 

administration  ct.a.  should  not  be  granted  to  him.  Hodges,  J. 

Mrs.  Lucas  did  not  approve  of  her  eldest  son  Benjamin  obtain- 
ing administration,  as  she  had  a  strong  dislike  to  him  because 
of  the  way  he  had  spoken  of  her.  She  wished  her  next  son, 
John  Foster  Lucas,  to  obtain  the  grant.  He  was  willing  to  apply, 
but  had  not  yet  done  so.  The  rest  of  the  family  also  disapproved 
of  the  applicant's  obtaining  the  grant. 

Topp  for  the  applicant,  the  eldest  son — Where  other  interests 
are  equal,  primogeniture  entitles  to  administration.  Here  the  only 
person  interested  in  the  estate  is  incapable  of  managing  the  affairs 
of  the  estate,  and  administration  ct.a.  should  be  in  such  a  case 
granted  to  the  eldest  next-of-kin:  1  WiUiams  on  Execviors 
(7th  ed.),  617;  Re  Boyd  (a),  especially  if  he  be  first  in  the  field. 

Higgins  for  the  caveator — ^Primogeniture  gives  no  right  of  pre- 
ference unless  everything  else  is  equal :  1  Williams  on  Executors 
(7ih  ed.)  425-7.  Here  the  only  person  interested  in  the  estate 
is  Mrs.  Lucas,  who  has  a  strong  feeling  against  her  eldest  son,  and 
is  quite  capable  of  expressing  her  want  of  confidence  in  him.  The 
other  members  of  the  family  also  disapprove  of  him,  and  wish  that 
John  Foster  Lucas,  who  has  the  confidence  of  the  mother,  should 
have  the  grant;  or,  failing  him,  that  the  Trustees,  Executors,  & 
Agency  Company  Limited,  should  be  appointed. 

Topp  in  reply — The  application  is  regular  in  all  respects,  and 
the  only  person  who  has  applied  to  the  Court  for  administration  is 
the  eldest  son.  The  other  son  suggested  has  not  put  himself  in 
such  a  position  as  to  enable  the  Court  to  judge  between  them. 

[Hodges,  J.  The  applicant  took  it  out  of  his  power  to  do  so, 
for  he  had  the  will.] 

The  will  was  filed  in  court  a  month  ago,  and  could  have  been 
used  on  his  application.  Mrs.  Lucas  is  unable  to  transact  business, 
and  could  not,  therefore,  obtain  probate.  The  testatrix's  death  took 
place  six  months  before  the  applicant  advertised  his  intention  to 

(a)  11  V.L.R.  117. 
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ifKM         appljy  and  no  person  thought  fit  of  applying  except  the  applicant. 
/•fw         He  is  a  person  by  law  entitled  to  do  so  who  would  have  to 
^'         enter  into  the  usual  bonds  for  the  protection  of  the  estate. 
Hodgm,J.  [HoDOES,  J.    He  is  a  person  who,  by  virtue  of  being  bom  first, 

is  in  a  veiy  slightly  better  position  than  his  brothers  and  sisters.] 

The  argument  for  the  other  side  amounts  to  this,  that  a  person 
who  is  entitled  to  probate,  but  does  not  choose  to  apply,  is  entitled 
to  nominate  a  substitute.  That  cannot  be  so,  for  it  was  necessary 
to  get  express  Acts  of  Parliament  to  enable  public  companies  to 
act  on  such  nominations. 

[HoDOBS,  J.  Although  there  is  no  power  for  a  person  entitled 
to  delegate  the  right  to  the  grant,  the  Court  will  have  regard  to  his 
wishes.  If  he  has  not  only  the  right  to  probate,  but  has  a 
substantial  interest  in  the  property,  a  person  preferred  by  him  will 
be  preferred  by  the  Court.] 

The  dislike  stated  has  arisen  through  a  law  case  which  was 
unexpectedly  decided  against  the  applicant,  and  is  no  reason 
against  his  getting  administration.  In  any  case  the  applicant 
should  get  his  costs  out  of  the  estate.  He  was  the  first  and  only 
one  in  the  field,  though  a  long  period  had  elapsed  since  the  death. 

Cur.  adv.  vtiU. 

Hoi>GB8,  J.  Esther  Legh  made  a  will  bearing  date  the  17th 
day  of  September  1878,  by  which  she  devised  all  her  property 
to  her  mother,  and  appointed  her  sole  executrix.  She  died  in 
April  of  this  year,  leaving  her  mother  surviving  her,  and  on 
26th  September  a  rule  nisi  was  obtained  by  the  eldest  brother 
of  the  deceased  for  the  administration  of  the  estate  of  the  sister 
who  is  dead.  The  mother  opposes  the  grant  of  administration  to 
this  son,  and  the  question  is  whether  or  not  that  order  nisi  should 
be  made  absolute  in  his  favour.  There  is  no  doubt  that  the 
mother,  if  she  were  capable  of  properly  administering  the  estate, 
is  the  proper  person  to  do  so,  she  being  the  executrix  appointed, 
and  being  also  the  person  solely  interested  in  the  administration  of 
the  estate.  But,  on  the  evidence  before  me,  it  appears  that  the 
mother,  though  not  in  any  sense  a  lunatic,  has,  by  reason  of  age, 
become  so  enfeebled,  that  mind  and  body  are  in  such  a  condition 
that  she  would  be  unable  properly  to  administer  the  estate,  and, 
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therefore,  it  will  be  necessary  for  some  one  else  to  do  so.     The  1^89 

question  is,  should  it  be  her  eldest  son  or  should  it  be  one  of  the  in  re 

other  sons  ?  The  rule  as  laid  down  in  Williams  on  Executors,  and  .  ^^' 
as  undoubtedly  supported  by  the  authorities,  is  that  where  every-  Sodget,  J. 
thing  else  is  equal,  the  eldest  of  the  next-of-kin  would  be  the  person 
entitled;  but  the  writer  also  states  that  primogeniture  gives  no 
right  of  preference  so  as  to  weigh  against  the  wish  of  the  majority 
of  interests.  In  this  case  primogeniture  seeks  to  have  it  against  all 
the  interests,  and  against  the  wish  of  the  mother,  who,  not  of  such 
a  condition  as  to  be  able  to  administer  the  estate,  appears  to  have  a 
mind  which  is  in  no  sense  lunatic,  and  is  well  capable  of  expressing 
her  likes  and  dislikes,  and  her  reasons  for  her  dislikes.  The  son 
who  has  made  application  to  administer  this  estate  is  one  against 
whom  she  has  a  very  strong  feeling,  and  one  against  whom  I  think 
very  properly  she  has  that  strong  feeling,  as  he  is  a  son  who  has 
spoken  of  the  mother  in  a  way  which  the  mother  naturally  feels  to  be 
extremely  dishonouring,  and  who  in  the  witness  box  did  not  abso- 
lutely reassert  in  positive  terms  the  dishonouring  statement,  but 
whose  conduct  showed  that  he  was  prepared  to  reiterate  thestatement. 
She  being  capable  of  expressing  that  dislike,  and  being  the  only  person 
interested,  it  is  really  as  against  all  the  interests,  and  as  against  all 
the  interests  I  cannot  grant  him  the  rule  to  administer  when  there 
is  another  person  who  is  able  and  willing  to  administer  the  estate, 
who  is  in  the  same  degree  of  kinship,  and  who  is  preferred  by  the 
mother,  and  all  the  rest  of  the  family ;  and  although  he  has  not 
yet  made  application,  his  previously  making  the  application  has 
been  rendered  impossible  by  the  conduct  of  the  applicant.  The 
order  nisi  was  granted  before  the  will  was  lodged,  and  so  all  the 
mother  could  do  was  to  wait  till  this  application  was  disposed  of. 
I  think  there  are  other  reasons  here  why  this  application  should 
not  be  granted.  A  man  who  is  not  able  to  keep  himself  practically 
out  of  the  Insolvent  Court,  who  is  at  the  time  an  insolvent,  is 
not  a  proper  person  to  choose  to  manage  the  affairs  of  others.  I 
therefore  think  the  rule  should  be  discharged  and  with  costs. 

Solicitors  for  the  applicant :  C.  M.  Watson. 
Solicitors  for  the  caveator :  Briggs  dk  Snowball. 
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1889  In  the  Will  of  JOHN  MARK  BUCKLEY,  Dbc^asbd. 

Nov,  7.  14. 

Probate  Practice—"  The  Probate  Act  1887"  (No.  928),  ».  4—JExempUfieaHom  of 

Hodges,  J.  fiale  probate— Affixing  teal—*'  Shall  "—Conetruetian  of  Act—Ditcretian  of 

Begietrar, 

"  The  Probate  Act  1887  "  (No.  928),  most  be  regarded  as  an  Act  dealing  withUie 
granting  of  probates  and  letters  of  administrations,  and  with  reference  to  the  kw  u 
it  stood  in  regard  to  them  at  the  time  it  was  passed,  and  objections  which  wonld  lie 
to  an  application  for  an  original  grant  of  probate  or  letters  of  administration  would 
lie  to  an  application  to  the  Registrar  to  have  the  seal  of  the  Supreme  Coort  affixed  to 
an  exemplification  nnder  sec  4. 

The  word  "Oi^"  in  360.  4i  of  "The  Probate  Act  1887 "  (No.  928),  is  diiectoiy 
only. 

Motion  to  have  the  setll  of  the  Supreme  Court  affixed  to  an 
exemplification  of  probate  of  the  will  of  John  Mark  Buckley, 
deceased. 

The  testator  died  in  Europe  in  1854  leaving  a  will  whereby  he 
appointed  his  widow,  his  brother  James,  and  one  James  Wilson, 
executors.  Probate  of  the  will  was  granted  in  England  in  1855. 
The  testator  left  certain  real  estate  in  England  of  the  value,  at  the 
time  of  his  death,  of  lOOZ.,  but  now  of  the  value  of  2,7501.  No 
probate  or  letters  of  administration  were  taken  out  in  Victoria.  In 
order  to  deal  with  the  Victorian  property  the  sole  surviving  executor 
recently  obtained  an  exemplification  of  the  probate  of  the  will 
originally  granted,  and  her  attomey-under-power  applied  to  the 
Registrar  of  Probates  to  affix  thereto  the  seal  of  the  Supreme  Court 
under  the  4th  section  of  "  The  Probate  Act  1887  "  (No.  928). 
The  Registrar  refused  to  do  so  on  the  ground  of  the  long  delay 
that  had  occurred,  which  was  unexplained.  It  was  now  asked  that 
the  Court  should  direct  the  Registrar  so  to  affix  the  seal. 

McHugh  in  support  of  the  motion — The  reason  of  the  Regis- 
trar's refusal  is  that  the  Court  will  not,  after  a  long  delay,  grant 
an  original  probate  for  the  purposes  of  making  title  as  in  /2e 
Jones  (a).  But  it  is  submitted  that  that  reason  cannot  be  applied 
here.  When  certain  preliminary  steps  have  been  taken,  section  4 
says  that  the  probate  *'  shall "  be  sealed,  giving  the  Registrar  no 

(a)  12  V.L.E.  807. 
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discretion.     All  the  materials  that  the  Act  requires  have  been 
produced,  and  it  is  submitted  that  the  seal  should  be  affixed  to  this  in  re 

document.  Bucklbt. 

•  Cw.  adv.  VtdU  SodgeM.J. 

HoDGBS,  J.  In  this  case  one  John  Mark  Buckley  died  in  Nov,  14. 
August  1864,  and  probate  of  his  will  was  granted  in  England  in 
1855.  About  thirty-four  years  afterwards  an  exemplification  of  the 
probate  was  obtained  in  England,  and  the  Registrar  was  asked  to 
affix  the  seal  of  the  Supreme  Court  to  that  exemplification.  The 
Registrar  refused  to  do  so,  and  application  is  now  made  to  this 
Court  to  direct  him  to  affix  the  seal.  It  has  been  contended  that 
the  Court  has  no  discretion  in  the  matter,  and  that  sec.  4  of  the 
Act  No.  928  provides  that  when  certain  things  are  done  the  seal 
*'  shall  "  be  affixed.  In  my  opinion  the  Act  must  be  construed  as 
an  Act  dealing  with  the  granting  of  probates  and  letters  of 
administrations  and  must  be  construed  with  reference  to  the  law 
on  those  subjects  at  the  time  the  Act  was  passed,  and  it  has  long 
been  the  practice  of  the  Court  not  to  make  such  grants  for  the 
mere  purpose  of  facilitating  the  making  of  title.  I  think  this  rule 
should  be  borne  in  mind  in  the  construction  of  this  Act.  Undei 
the  circumstances  disclosed  in  this  case,  if  an  original  probate  or 
letters  of  administration  were  being  applied  for  the  Court  would 
refuse  to  make  such  grant.  Therefore,  I  think  I  ought  to  refuse 
to  direct  the  Registrar  to  affix  the  seal  to  this  document.  I  do  not 
say  there  are  no  circumstances  in  which  the  application  could  be 
granted  even  after  this  long  lapse  of  time,  but  I  do  say  that  where 
no  such  circumstances  are  shown  an  executor  ought  not  to  get  the 
seal  attached  to  an  exemplification  obtained  thirty-four  years  after 
the  original  probate  was  granted.  There  is  nothing  to  show  that 
justice  will  be  done  by  granting  it  or  injustice  by  not  granting  it. 
On  a  proper  application,  saving  the  rights  of  every  person  who  may 
have  acted  on  the  law  and  facts  as  they  then  existed,  I  might  make 
an  order,  but  on  the  materials  before  me  now  I  refuse  the  present 
application. 


Solicitors :  Davies,  Price  dc  Wighton. 


A.  J.  A. 
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ifoo.7,13,14^26.      Iv  Bi  THE  ROYAL  STANDARD  INVESTMENT  COMPANY  LIMITED. 

^^'^'  »The  Compamet  Statute  1864"  (No.  190),  #.  Ii4r-Wimdi9ff  up^Liqmdator- 
Hodgety  J.  Romovcd  of  Liquidator — Due  eauee  ekowu — AppUeaui's  ealla  unpaid—  Propoted 
Ufuidator  a  debtor  to  Company, 

The  mere  fact  that  a  oontribatory  of  a  company  incorporated  under  "The 
Companiee  Statute  1864''  (No.  190),  is  in  default  in  payment  of  his  oallt,  is  not  a  bar 
to  his  petitioning  for  the  removal  of  a  liqoidator  of  the  company  on  a  winding-up, 
if  he  is  not  disputing  Ms  liability,  nor  is  the  fact  of  his  being  a  debtor  in  a  small 
amount  to  the  company  a  bar  to  his  being  himself  appointed  liquidator.  The  Conrt 
will  in  such  a  case  appoint  him  as  liquidator  on  condition  that  he  pay  the  amount  of 
his  debt  to  the  company. 

If  the  Court  thinks  it  is  for  the  substantial  and  real  interests  of  the  penons 
interested  in  the  winding-up  of  a  company  under  "  The  Companiee  Statute  1864" 
(No.  190),  that  a  liquidator  should  be  removed,  it  has  power  under  sec.  124  of  that 
Statute  to  remove  him  and  appoint  another  in  his  place,  as  for  "  due  cause  shown," 
although  he  has  been  guilty  of  no  impropriety  whatever.  The  fact  that  another 
person  will  act  as  liquidator  gratuitously  is  sufficient  reason  for  removing  a  liqnidstcr 
who  is  receiving  a  commission. 

Motion  under  sec.  124  of  "  The  Companies  Statute  1864 " 
(No.  190),  for  the  removal  of  C.  P.  Williams,  the  liquidator  of  the 
Boyal  Standard  Investment  Company  Limited,  which  was  being 
voluntarily  wound  up,  and  for  the  appointment  of  Thompson  Moore 
in  his  stead. 

According  to  the  affidavits  filed  in  support  of  the  motion  which 
was  by  Mr.  Thompson  Moore  and  by  Messrs.  Mackinnon  and  Brett 
who  were  shareholders  and  contributories,  a  committee  of  the 
shareholders  of  the  company  was  appointed  in  December  1888  to 
investigate  its  affairs,  who,  after  investigation,  concluded  that  the 
company  had  been  formed  merely  for  the  purpose  of  taking  over 
from  the  directors  and  their  friends  property  which  they  possessed. 
In  January  and  February  1889,  several  meetings  of  the  shareholders 
were  held  at  which  the  directors  practically  admitted  that  this  was 
true,  but  they  satisfied  the  shareholders  that  they  had  secured 
agreements  to  cancel  all  the  contracts  entered  into  by  them  for  the 
purchase  of  lands  except  two,  one  with  Leschkam  and  another  with 
Glassford.  It  was  finally  resolved  in  February  1889,  that  the 
company  should  be  wound  up  voluntarily,  and  the  company  accord- 
ingly proceeded  to  liquidation.  On  7th  March  1889  G.  P.  Williams 
was  appointed  liquidator.  It  was  stated  that  instead  of  himself  doing 
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the  work  he  employed  hie   solicitor  to  do  it.      Several  acts  of  M89 

omission  and  commission  were  also  alleged  against  the  liquidator,  /•  r» 

and  it  was  alleged  that  he  was  not  personally  fit  for  the  position  of      gj*^^ 
liquidator  on  account   of  such  acts ;   that  one  of  the  applicants,  1»vmtmeht  Co. 

Thompson  Moore,  who  was  a  contributory  to  the  company,  was  

willing  to  act  gratuitously  as  liquidator,  and  that  it  would  be  to  ^^'  ' 
the  shareholders'  interest  if  he  were  appointed.  The  present 
liquidator  receiyed  his  commission  on  the  amount  of  moneys 
received  by  him,  and  he  was  going  to  make  a  call  which  was 
unnecessary  in  order  to  swell  the  amount.  If  Mr.  Moore  was 
appointed  he  could  obtain  sufficient  money  from  a  bank,  and  there 
would  be  no  necessity  for  any  further  call. 

In  answer  the  liquidator  denied  the  allegations  of  acts  of  omission 
and  commission,  and  the  statements  made  against  his  personal 
fitness,  or  that  the  call  he  was  making  was  made  with  the  object 
alleged. 

Hood,  Higgina,  and  Isaacs  in  support  of  the  motion — The 
shareholders  are  the  only  persons  interested  in  the  winding  up  and 
it  would  be  more  in  their  interests  to  have  Mr.  Moore  appointed 
than  to  have  Mr.  Williams  as  liquidator.  The  evidence  shows  that 
Mr.  Williams  is  not  doing  the  work  at  all,  that  it  has  all  been  done 
hitherto  by  his  solicitor,  and  it  is  submitted  that  it  is  improper 
that  Mr.  Williams  should  get  a  commission  for  doing  the  work  and 
another  person  should  do  it.  Mr.  Williams  is  to  get  6  per  centum 
commission  on  the  total  assets  received  by  him,  and  he  is  making 
calls  in  order  that  he  may  receive  commission  on  the  proceeds. 
If  he  be  removed  and  Mr.  Moore  appointed,  the  latter  can  borrow 
sufficient  money  from  a  bank  to  pay  all  the  present  creditors,  and 
DO  calls  need  be  made. 

[HoDOES,  J.  Is  he  to  be  deprived  of  his  commission  when  he 
has  done  a  lot  of  the  work  ?] 

No,  he  is  entitled  to  such  a  commission  as  the  Court  thinks 
reasonable  :  In  re  Association  of  Land  Financiers  (a).  Besides, 
Mr.  Moore  is  willing  to  be  appointed  liquidator  without  pay,  so 
that,  apart  from  any  objection  to  Mr.  Williams,  it  is  obviously  to 
the  interest  of  the  shareholders  that  Mr.  Moore  should  be  appointed. 


(a)  .10  Ch.  D  269. 
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1889  [HoDOBS,  J.  The  creditors  must  be  considered  as  well  as  ihe 

In  r€         shareholders.] 
^^|[^^^  No  doubt,  but  they  will  be  more  readily  paid  if  Mr.  Moore  be 

iHTBsnciNT  Co.  appointed  and  obtain  this  loan. 

LnOTBD. 

Ho^e$,jr.  Ooldimith  and  Topp  for  the  liquidator,  contra— This  is  an 

application  by  various  debtors  to  the  company,  who  are  also 
members  of  it,  that  the  present  liquidator  should  be  removed, 
and  one  of  their  own  number  appointed  in  his  stead,  because  he  is 
willing  to  act  without  charge.  It  is  also  said  that  Mr.  Williams  is 
harassing  the  company  by  making  calls  ;  but  the  money  he  ha^  got 
in  is  not  the  result  of  calls  at  all,  but  moneys  due  by  these  persons 
to  the  company  before  the  liquidation  commenced.  Even  if  the 
assets  of  the  company  in  hand  are  sufficient  to  pay  the  ordinary 
liabilities  of  the  company,  the  matter  would  not  end  there,  for  one 
of  the  liquidator's  duties  is  to  adjust  the  rights  of  the  contributories 
between  themselves ;  and  as  some  have  paid  a  call  made  before  the 
liquidation,  and  others  have  not,  he  must  call  up  a  further  amount. 
[HoDOES,  J.  If  Mr.  Williams  is  properly  paid  for  what  he  has 
done,  has  he  any  desire  to  continue  as  liquidator,  seeing  that  a 
tremendous  majority  of  shareholders  do  not  wish  it  ?  It  is  not 
merely  the  shareholders  who  have  not  paid  their  instalment  who 
are  in  favour  of  his  removal,  there  is  also  a  very  large  prepon- 
derance of  the  persons  who  have  paid  who  are  willing  that  he 
should  retire.  I  do  not  say  he  has  done  anything  he  ought  not 
to  have  done,  or  omitted  anything  he  ought  to  have  done.  I 
simply  put  it  in  this  aspect :  There  is  a  person  who  is  willing  to 
act  for  nothing,  and  he  is  supported  by  a  majority  of  the  share- 
holders. If  I  could  have  seen  my  way  I  would  rather  have 
appointed  them  joint  liquidators,  but  I  think  there  would  always  be 
collision.] 

Ooldsmith — The  liquidator  has  considered  your  Honor's  sug- 
gestion, and  is  unwilling  that  he  should  be  removed ;  because  if  he 
be  in  fact  removed,  though  for  no  misconduct,  it  will  be  thought 
that  it  was  for  misconduct,  as  an  application  for  his  removal  has 
been  made,  and  certain  charges  brought  against  him.  The  first 
duty  of  a  liquidator  is  to  enforce  the  payment  of  all  debts  due  to 
the  company,  and  Mr.  Moore  being  a  debtor  to  the  company  is 
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therefore  unfit  to  be  appointed  liquidator:    Re  Provincial  and  1889 

Suimrhan  Bank  (b) ;  Re  Federal  Hat  Company  (c).  Inr9 

[HoDQES,  J.     In  those  cases  he  would  have  had  to  decide  the       STAHDiM^ 
question  of  his  liability  or  no-liability  for  himself.     Here  the  debt  Invmtmbmt  Co. 

is  undisputed.  

Higgins — We  are  willing  to  undertake  that  Mr.  Moore  will  pay         ^^**  ' 
the  amount  of  his  debt.] 

It  is  submitted  that  a  shareholder  in  the  company  is  not  a 
proper  person  to  appoint  liquidator. 

[Hodges,  J.  Is  not  the  real  principle  this  :  that  the  persons 
who  are  interested  in  the  winding-up  are  the  persons  who  ought  to 
be  considered  on  an  application  of  this  kind.  If  I  arrive  at  the 
conclusion  that  the  persons  mainly  and  principally  interested  are 
the  shareholders,  am  I  not  to  consider  their  wishes  and  give  them 
the  chief  voice  in  the  matter  ?] 

The  Court  has  to  consider  the  wishes  of  the  creditors  also. 

Hodges,  J.  I  have  got  to  find  out  what  are  the  wishes  of  the 
persons  mainly  interested  :  Re  Association  of  Land  Financiers  (d). 
I  will  direct  a  separate  meeting  of  the  shareholders  and  of  the 
creditors  on  Thursday  next,  and  appoint  a  chairman,  the  meeting 
to  be  held  at  such  time  of  day  and  place  as  the  chairman  may 
appoint,  the  questions  to  be  put  to  the  meeting  being : — 

(1)  Whether  they  have  any  objection  to  Mr.  Williams  being 
removed  from  his  ofl&ce  of  liquidator. 

(2)  Whether  they  have  any  objection  to  Mr.  Thompson  Moore 
being  appointed  liquidator. 

(9)  Whether  they  desire  Mr.  Williams  to  be  removed  and 
Mr.  Moore  appointed. 

The  names  of  the  persons  voting  for  or  against  are  to  be  stated 
in  the  report,  and  I  will  direct  the  chairman  to  report  to  my 
associate.  The  order  to  be  entered  and  passed  forthwith.  The 
expense  of  the  meetings  and  remuneration  of  the  chairman  to  be  fixed 
by  the  Chief  Clerk.  If  each  side  writes  down  the  names  of  four 
persons  whom  they  propose  as  chairman,  my  associate  will  write  the 
eight  names  on  one  piece  of  paper,  and  I  will  choose  one  of  them 
to  act  as  chairman. 


(i)  5  V.L.R.  (Eq.),  p.  178. 

(c)  13  V.L.R.  88. 

(d)  10  Ch.  D.  269, 

V.L.R.,  Vol.  XV. 
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1889  That  haying  been  done  by  the  associate  the  learned  judge  chose 

In  re  Mr.  Murray  Smith,  or,  failing  him,  Mr.  William  Templeton,  from 

Stakdabd       ^«  lis*- 

iNTXaTMBNT  Co.  

LlMITBD. 

SodqZ  J  '^^    meetings    were    accordingly    held,    and    the     chairman 
reported. 

Nov.  26.  Hodges,  J.,  now  announced  that  the  first  and  second  questions 

were  answered  in  the  affirmative  by  three  creditors,  representing 
4682.  12«.,  and  in  the  negative  by  two,  representing  99Z.  3«.  6<2., 
and  the  third  question  in  the  affirmative  by  two  creditors,  repre- 
senting 99Z.  8«.  6d.,  and  in  the  negative  by  four  creditors,  repre- 
senting 7,028{.  6«.  8c2.  At  the  shareholders'  meeting  the  first 
question  was  answered  in  the  affirmative  by  twenty-seven  share- 
holders, representing  8,625  shares,  and  in  the  negative  by  ninety 
shareholders,  representing  48,835  shares,  and  the  second  and  third 
questions  in  accordance  with  it.  So  that  so  far  as  the  shareholders 
are  concerned  there  is  a  very  large  majority  in  favour  of  Mr.  Moore. 
As  far  as  the  creditors  are  concerned,  the  largest  stands  aside,  and 
the  majority  of  the  smaller  creditors  are  in  favour  of  Mr.  Williams. 

Goldsmith — The  Court  has  to  find  that  it  is  in  the  interest 
of  the  liquidation  that  Mr.  Williams  should  be  removed  :  Re  Adam 
Eyton  Limited  exparte  Charlesworth  (e).  Persons  who  are  debtors 
to  the  company  have  no  locm  standi  to  apply  for  the  removal  of  a 
liquidator :  Norwich  Provident  Assurance  Society  (/). 

Cur.  adv.  vuU. 

Deo.  2.  HoDGBS,  J.     This  is  an  application  under  the  124th  section  of 

"  The  Companies  Statute  1864  "  (No.  190),  to  remove  Mr.  C-  P. 
Williams  and  to  appoint  Mr.  Thompson  Moore  as  liquidator  to  the 
company  in  his  place.  The  first  objection  taken  was  in  the  nature 
of  a  preliminary  objection,  but  it  was  raised  after  the  case  had  been 
substantially  argued.  It  was  that  the  persons  applying  could  not 
be  applicants  inasmuch  as  they  were  in  default,  and  the  case  of 

(#)  36  Ch.  D.  299.  (f)  49  L.  J.  (Ch.)  187. 
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the  Norwich  Provident  Assurance  Society  {g)  was  relied  upon  in  1889 

sapport  of  that  contention.     Before  examining  the  authorities,  I  in  re 

propose  to  look  at  the  section  and  see  whether  that  objection  siAKDim^ 

is  a   good  one  on  the  construction  of  the  Act.     Sec.  124  does  imriBTitwn?  Co. 

LnCITBD. 

not  state  in  express  terms  by  whom   the  application   is  to  be  

made,  or  any  qualification  which  an  applicant  must  possess.  In  o<<y<*»  »^' 
the  earlier  part  of  the  section  it  may  be  inferred  that  it  is  to  be  by 
a  contributory,  but  beyond  that  there  is  nothing  in  the  section 
which  indicates  by  whom  it  is  to  be  made,  or  what  are  the  qualifi- 
cations of  an  applicant.  Under  those  circumstances  it  would  seem 
to  be  adding  words  to  the  section  to  say  that  the  application  can 
only  be  made  by  a  contributory  who  is  not  in  default.  I  do  not 
mean  to  say  that  where  a  person  is  disputing  his  liability,  that 
may  not  be  a  very  good  reason  for  refusing  to  hear  him  when 
he  desires  to  interfere  in  the  affairs  of  the  company.  I  do  not 
mean  to  say  that  in  a  case  like  the  one  cited,  the  Court  would 
not  refuse  to  hear  a  person  who  said  that  he  was  on  the  list 
of  contributories,  but  was  applying  to  have  his  name  removed  from 
the  list,  and  that  he  ought  not  to  be  a  contributory.  I  do  not 
mean  to  say  that  under  circumstances  of  that  kind  the  Court 
would  hear  an  applicant  before  it  was  settled  that  he  was  a 
contributory  ;  but  the  mere  circumstance  that  he  is  in 
default,  will  not,  in  my  opinion,  be  an  answer  to  him  on  the 
construction  of  the  section,  and  apart  from  the  authorities. 
Looking  at  the  authorities,  the  main  case  relied  upon  by  the 
liquidator  was  EskeWs  case.  In  that  case  Yice-Chancellor  Bacon 
refused  to  make  absolute  a  rule  for  the  removal  of  a  liquidator 
upon  the  ground  that  the  person  applying  who  was  a  contributory 
was  in  default,  and,  as  he  put  it,  the  applicant  called  himself  a 
contributory,  and  in  the  same  breath  told  him  he  was  not,  and 
intended  to  take  steps  to  dispute  his  character  of  contributory.  If 
the  applicant  were  disputing  that  he  was  a  contributory,  I  might 
decline  to  hear  him.  So,  without  saying  whether  that  case 
should  be  relied  upon  as  good  law,  I  should  be  inclined  to 
yield  to  it,  and  decline  to  hear  such  a  person.  It  is  said  in  the 
head  note  to  that  case  that  the  same  rule  applied  to  the  removal 
of  a  liquidator  as  to  a  person  presenting  a  petition  for  winding  up 
(g)  49  L.J.  (Ch.)  187. 
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1889  a  company.     In  that  case  only  two  anthorities  were  cited  in  support 

In  re  of  the  objection.     The  first  was  a  case  of  In  re  European  Life 

Staitdii^      Assurance  Association   (fe),   in   which   the   then  Vice-Chancellor 

iKYnnraKT  Co.  James  dismissed  a  petition  on  the  ground  that  the  person  present- 

ing  it  had  not  paid  the  calls  that  were  in  arrear.      That  case  was 

**'  followed  in  a  case  in  In  re  St-eam  Stoker  Company  (i),  by  Vice- 

Ghancellor  Bacon.  The  foundation  appears  to  be  that  decision  of 
Vice-Chancellor  James.  In  a  later  case  of  the  Diamond  Fitel 
Company  (fc),  Vice-Chancellor  James,  who  had  then  become  a 
Lord  Justice,  considered  he  was  wrong  in  that  former  case  which 
was  the  foundation  of  the  other  authorities,  and  that  he  had  been 
rather  supplementing  the  Act  than  interpreting  it,  and  in  that  case 
overruled  the  earlier  decisions.  This  last  case  being  a  decision  of 
the  Court  of  Appeal,  I  would  certainly  follow,  and  it  gets  rid 
of  the  only  difficulty  I  should  have  felt  from  the  authorities  cited. 
That  case  also  appears  to  be  in  accordance  with  the  decisions 
earlier  than  EskelVs  case,  which  were  decided  under  the  previous 
Act.  That  Act  was  in  regard  to  these  sections  similar  to  the 
present  Act,  though  the  section  under  which  In  re  The  Sherwood 
Loan  Company  (I),  was  decided  was  in  slightly  different  phraseo- 
logy.    In  that  case  the  Vice-Chancellor  said  : — 

"  With  regard  to  the  petitioner  not  being  entitled  to  apply  for  the  order,  it  wu 
said  that  from  the  state  of  the  aocoants  it  would  be  shown  that  he  having  had  tbe 
benefit  of  a  loan.of  50^.,  was  greatly  in  arrear  to  the  society  with  regard  to  the  pay- 
ments which  he  was  bonnd  by  the  roles  and  regulations  to  make  on  aoconnt  of  that 
loan,  and  that  those  arrears  more  than  exhausted  his  whole  interest,  and  therefore  he 
was  no  longer  entitied  to  any  portion  of  the  property  of  the  company.  But  I  do  not 
think  that  signifies;  because  the  petitioui  according  to  the  provisions  of  the 
Winding-up  Act  1848,  is  to  be  presented  by  any  person  being  or  claiming  to  be  a 
contributory." 

Mr.  Thompson  Moore  claims  to  be  a  contributory,  and  that  is 
enough.  And  he  not  only  claims  to  be  a  contributory,  but  he  is 
one.  Therefore,  I  think  he  is  entitled  to  make  the  application. 
The  next  objection  was  that  a  debtor  to  the  company  could  not  be 
appointed  liquidator.  No  authority  directly  supporting  that  pro- 
position has  been  cited,  and  I  think  the  language  used  in  Re  Pro- 
vincial and  Suburban  Bank  (m)  is  inconsistent  with  the  idea  that 

(A)   L.R.  10  Eq.  403.  (0    1  Simons  (N.S.)  165. 

(»)    L.R.  19  Bq.  416.  («)    5  V.L.R.  (Eq.)  159. 

(*)     13Ch.D.400. 
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the  mere  fact  that  a  person  is  indebted  to  the  company  is  a  bar  to  1889 

his  being  appointed  a  liquid^-tor,  because,  in  that  case,  a  person  in  re 

whom  it  was  desired  to  have  appointed  was  not  only  a  debtor  to      standabd^ 

the  bank  but  one  whose  transactions  with  the  bank  were  in  dispute,  Invkstmkut  Co. 

Limited. 
and  it  was  rather  put  upon  the  ground  that  the  transactions  were  

in  dispute  than  that  he  was  a  debtor.     At  p.  178  Mr.  Justice         ^  ^^*' 

Molesworth  says : — 

'*  Mason  was  challenged  at  the  meeting  as  unfit  to  he  a  liquidatoFi  heing  a  dehtor 
to  the  company.  He  did  not  answer  that  challenge  distinctly.  It  was  renewed  at 
the  hearing  before  me  more  distinctly,  and  on  affidavit  that  after  the  suspension  of  * 
the  bank  Mason  was  indebted  to  it  on  current  account  over  200/.,  and  in  a  sum  over 
800/.  on  a  dishonoured  acceptance  for  which  he  had  given  security  not  worth  more 
than  300/.  In  answer  to  this.  Mason's  counsel  stated  that  the  acceptance  was  joint, 
and  the  bank  owed  him  more  than  its  amount.  The  matter  stood  for  his  explanatory 
affidavit,  which  he  made,  stating  that  he  had  incurred  the  800/.  bill  for  the  accom- 
modation of  another,  and  that  the  security  was,  as  he  believed,  worth  more  than  300/.'* 

If  his  being  a  debtor  was  sufficient  there  was  no  necessity  for 
the  cause  standing  over  for  an  explanatory  affidavit.  The  learned 
judge  goes  on : — 

"  This,  at  all  events,  shows  him  to  be  an  embarrassed  man,  and  a  debtor  to  the 
bank.  The  first  duty  of  liquidators  will  be  to  enforce  the  payment  of  his  and  of  all 
debts  due  to  the  bank,  and  I  think  him  an  unfit  person  and  would  not  appoint  him 
at  the  wish  of  any  majority  of  creditors  against  a  minority." 

I  do  not  think  the  fact  that  Mr.  Moore  is  indebted  in  the  small 
sum  of  621.  10a.  is  an  absolute  bar  to  his  appointment,  but  I  think 
I  ought  to  impose  it  as  a  condition  upon  him  before  appointing 
him  that  he  should  pay  that  62Z.  10a.,  because  if  money  has  to  be 
gathered  in  I  think  that  the  liquidator  should  not  have  the 
temptation  of  calling  in  the  other  moneys  first  and  his  own  last. 

The  real  matter  in  dispute  between  the  parties  is  as  to  whether 
or  not  I  ought  to  remove  Mr.  Williams  and  appoint  Mr.  Thompson 
Moore  liquidator  in  his  place.  The  authority  of  the  Court,  to 
remove  a  liquidator  depends  "  on  due  cause  "  being  shown.  The 
first  matter  to  be  considered  is,  therefore,  what  is  the  meaning  of 
the  expression  "  due  cause  "  ?  Lord  Justice  Bo  wen  in  Re  Adam 
Eyton  Limited  exparte  Charlesworth  (w)  says : — 

"  To  my  mind  the  Lord  Justice  has  correctly  intimated  that  the  ^due  cause  is  to 
be  measured  by  reference  to  the  real,  substantial,  honest  interests  of  the  liquidation, 
and  to  the  purpose  for  which  the  liquidator  is  appointed.  Of  course,  fair  play  to  the 
liqcddator  himself  is  not  to  be  left  out  of  sight,  but  the  measure  of  due  cause  is  the 
sabstantial  and  real  interest  of  the  liquidation." 

(»)  36  Ch.  D.,  p.  306. 
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1880  Lord  Justice  Cotton,  in  the  same  case.  Bays : — 

Inr€  "If  the  Coart  is  sfttiBfied  on  the  evidence  before  them  that  it  is  against  the 

^B  Royal  interest  of  the  liquidation,  by  which  I  mean  all  those  who  are  interested  in  the  com* 

IHTUTMBiTT  Co.  ^^^^^  being  liquidated,  that  a  particular  person  should  be  made  liquidator,  then  the 

LiiciTJED.  Court  has  power  to  remove  the  present  liquidator,  and,  of  course,  then  to  appoint 

some  other  liquidator  in  his  place." 


Modffe$,  J. 


I  have,  therefore,  to  determine  in  this  case  whetiier  it  is  for  the 
substantial  and  real  interests  of  the  liquidation  that  Mr.  Williams 
should  be  removed  and  Mr.  Thompson  Moore  appointed,  ue., 
whether  it  is  for  the  substantial  and  real  interests  of  the  persons 
interested  in  the  winding-up  that  the  order  should  be  made.  The 
application  is  supported  by  an  overwhelming  majority  of  the  share- 
holders. The  creditors  of  the  company  have  substantially  stood 
aside,  and  it  was  contended  that  the  reason  of  their  having  done  so 
was  that  they  were  sure  to  get  their  money  in  any  case,  and 
Mr.  Goldsmith  frankly  admitted  that  that  was  so,  that  they  could 
get  their  money  at  any  moment.  So  that  the  only  persons  really 
interested  in  this  case  are  the  shareholders,  and  as  the  application 
is  made  by  an  overwhelming  majority  of  the  only  persons  who  have 
any  real  interest  in  the  winding-up  of  this  company,  I  think  I 
should  grant  the  application.  I  have  had  some  doubt  whether  that 
of  itself  is  not  within  the  authorities  '^  due  cause  " — ^in  other  words, 
whether  I  should  not  allow  these  persons  to  manage  their  own 
business  by  their  own  nominee.  That  certainly  is  borne  out  by 
some  of  the  language  in  a  case  to  which  I  was  referred :  In  re 
Association  of  Land  Financiers  (o).  In  that  case  it  did  not 
happen  to  be  the  shareholders  who  were  interested,  as  the  capital 
was  all  called  up,  and  consequently  they  had  no  interest  whatever. 
The  secured  creditors  were  amply  secured,  and  therefore  the  only 
persons  interested  were  the  unsecured  creditors.  Yioe-Ghancell<n' 
Malins,  after  saying  that  an  overwhelming  majority  of  the 
unsecured  creditors  was  against  the  appointment  of  Mr.  Waddell 
on  the  ground  of  expense,  and  that  they  thought  that  the  assets 
would  be  better  realised  by  tradesmen  and  merchants,  said : — 

**  It  has  been  much  pressed  upon  me  that  a  merchant  or  tradesman  cannot  be 
competent  to  do  such  business,  but  I  altogether  dissent,  and  I  see  no  resson  why 
they  should  not,  with  proper  assistance,  seU  this  property,  and  get  in  the  debts  and 
pay  the  creditors,  and  deal  with  the  assets  in  a  proper  manner." 

(o)  10  Ch.  D.  269. 
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And  then  he  says : — 

"  If  I  am  satiflfied  that  Mr.  Simfl  and  Mr.  Standing  can  well  perform  these  dntiee, 
and  will  perform  them  gratnitonsly,  so  as  to  save  the  usual  expense  of  an  official 
liquidator,  and  are  supported  by  those  whose  interests  they  are  to  represent,  why 
should  they  not  be  appointed  P  If  this  had  been  a  bankruptcy  the  creditors  and  not 
the  CSourt  would  have  selected  the  trustee  or  assignee;  and  when  the  creditors  hare 
by  a  yery  large  majority  desired  the  appointment  of  these  two  gentlemen,  I  think 
I  ought  to  accede  to  the  motion.  The  creditors  have  a  right  to  the  management  of 
their  own  aflairs,  not,  of  course,  personally,  as  they  are  too  numerous,  but  by  their 
repreaentatives,  and  they  choose  these  two  gentlemen.*' 

So  that  the  language  there  may  seem  to  say  that  a  large 
majority  may  choose  these  persons.  Though  that  is  to  me  a  very 
strong  ground,  I  do  not  propose  to  rely  on  it  only.  There  is 
another  matter  which  influences  me.  This  is  not  like  an  ordinary 
liquidation.  The  liquidator  has  to  negotiate  at  the  outset  with 
certain  persons  who  are  making  claims  in  regard  to  certain 
contracts  about  which  there  is  the  greatest  possible  doubt  as  to 
whether  they  are  enforceable  or  not.  I  have  not  got  to  see  whether 
they  are  to  be  rescinded.  I  ofier  no  opinion  as  to  the  setting 
aside  of  the  contracts.  I  do  not  desire  to  prejudice  the  case  of 
Mr.  Glassford,  who  is  not  before  me,  by  what  I  am  saying.  I 
only  say  that  on  the  facts  before  me,  it  seems  as  if  there  ought 
to  be  something  done  to  prevent  that  contract  being  enforced ; 
that  the  company  ought  to  get  something  out  of  it  instead  of 
having  to  lose  by  it,  and  I  think  Mr.  Williams  is  not  the  best 
person  to  do  this.  It  is  a  matter  which  I  think  a  business 
man  would  better  deal  with  than  Mr.  Williams  would.  I  say 
it  not  only  from  his  calling,  but  from  his  manner  in  the  witness- 
box.  His  manner  was  not  likely  to  carry  weight  in  difficult 
negotiations.  I  also  think  it  would  be  more  cheaply  managed  by 
Mr.  Moore.  There  is  another  matter  which  influences  me.  In 
negotiations  of  this  kind  it  is  extremely  important  that  persons 
conducting  them  should  have  an  interest  in  them,  that  his  interest 
and  his  duty  should  be  on  the  same  side.  In  Moore's  case  they 
would  be  on  the  same  side.  But  Mr.  Williams'  interest  and  his 
duly  are  in  most  direct  conflict.  It  is  to  his  interest  that  he 
should  have  to  pay  every  farthing  to  the  London  Chartered  Bank, 
to  Olassford,  to  McMahon  and  others,  because  the  more  he  pays 
the  more  money  he  has  to  get  from  the  shareholders,  and  the  more 
he  gets  from  the  shareholders  the  greater  is  his  commission.    I 


1880 

In  re 

Thb  Rotal 

Stavdabd 

INTXBTI^IIT  Co. 

Ltmitbd. 
Hodgea,  J. 
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1889  therefore  think  I  ought  to  make  the  order.     There  is  one  matter 

jn  re  I  am  anxioas  ahout,  and  that  is  as  to  the  proper  way  to  recompense 

^TAHDABD^  Mr.  Williams  for  his  trouble  up  to  the  present,  and  as  to  the  power 

Inybstmbnt  Co.  j  ]jave  to  order  remuneration  to  be  ascertained  in  any  special  wav. 

LiMITBD.  "^       ^ 

But  as  I  consider  that  in  making  the  order  I  am  acting  for  the 

^^'  J  benefit  of  the  company,  I  will  make  it  in  this  way :  That  on 
Mr.  Moore  paying  to  Mr.  Williams  such  sum  as  the  Chief  Clerk 
shall  ascertain  to  be  a  fair  remuneration  for  his  services,  Mr.  Moore 
be  appointed.  If  Mr.  Williams  objects  to  that  I  will  give  him 
5  per  cent,  on  the  moneys  received  up  to  the  present.  Mr.  Moore 
will  be  recouped  by  the  company.  I  should  say  in  making  the 
order  that  I  do  not  reflect  in  any  way  on  Mr.  Williams'  omissions 
or  commissions.  I  do  not  think  it  necessaiy  to  decide  anything 
with  regard  to  them.  I  base  my  decision  on  the  grounds  I  have 
stated  in  my  judgment.  I  direct  the  costs  of  both  sides  to  come 
out  of  the  company's  funds. 

Obdeb  made  for  the  removal  of  Mr.  Williams  and  the  appointment  of  Mr.  Thompeon 
Moore  as  liquidator,  the  costs  to  he  paid  by  the  company,  and  Mr.  Williams  to  receive 
such  commission  as  may  be  awarded  by  the  Chief  Clerk ;  or»  if  he  prefera  it,  a 
commission  of  5  per  cent,  on  the  moneys  already  received. 

Solicitors  for  applicants :  Blake,  Riggall,  MacHnnon  d  Brett. 
Solicitors  for  liquidator  :  Braham  d  PiranL 

A.  J.  A. 
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In  thb  Will  op  THOMAS  EDWARD  PUGH,  Dbobased. 

'The  WUU  Statute  1864"  (^b.  222),  «.  l^^Willr-Alteration  after  exi 
"  Signature''  of  testcOar— Initials  of  testator. 

Although  a  testator  has  executed  hit  will  by  signing  his  name  in  fa 
tdBdent  signature  to  an  alteration  made  in  it  after  execution  if  he  puts  hi 
only  opposite  the  alteration. 


Motion  for  probate  of  the  will  of  Thomas  Edward 
deceased,  to  O^orge  Withers  and  Thomas  Bigby,  as  ex 
according  to  the  tenor. 

By   his  will  the  testator  provided  as  follows  :— 

"  I  Appoint  Thomas  Pngh  and  William  J.  Sutcl 
Liverpool,  England,  my  eiteoutors,  and,  pending 

Witness—  Qi  Withers,  of  Melbourne 

W.i^li^  instructions,  would  ask  Mr.--S.— Tjnnrcll;  of  Sydn 
brother-in-law  Mr.  T.  Bigby,  of  Melbourne,  to  t 
necessary  steps  to  realise  my  estate." 
The  above  alteration  was  made  some  time  after  the  ex( 
of  the  will.  It  was  initialled  by  the  testator  in  thef  body 
will  and  witnessed  by  the  witnesses,  who  wrote  their  names 
margin  opposite  the  alteration.  The  testatdr  signed  H 
with  his  ordinary  signature. 


Higgine  in  support  of  the  motion — Sec.  19  of  "  The 
StatwU  1864  "  (No.  222)  pro^des^  that  an  alteration  mad 
will  shiill  be  deemed  to  be  duly  executed  if  the  signature 
testator  and  the  subscription  of  the  witnesses  be  made 
margin  or  on  some  other  part  of  the  wiU  opposite  or  n^ar  t 
alteration.  The  witnesses'  names  are  signed  in  the  marg 
the  testator  hilnself  has  placed  las  initials  only  alongsi< 
alteration^.  It  is  submitted,  however,  that  such  initiallin 
8u£Scient  signature  :  Re  Blewitt  (a). 

IHoDGES,  J;  That  case  seems  very  apposite.  The  alt< 
should,  however,  appear  in  the  probate,  as  it  is  like  a  subseq 
executed  codicil.] 

(a)  5  P.D.  116. 
V.L.R..  Vol.  XV.  8H 
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i»89  It  id  also  submitted  that  the  applicants  are  executors  according 

In  re  to  the  tenor,  as  they  have  to  realise  the  estate.     It  is  asked  that 

^^'  probate  should  go  to  them,  as  executors,  according  to  the  tenor, 

Hodges,  J.  xiat\{  the  Other  two  persons  appointed  come  in  and  prove. 

Hodges,  J.  In  this  case  the  testator  made  a  will  b;  which  he 
appointed  certain  persons  out  of  the  colony  executors.  He  also 
appointed  two  other  persons  to  take  all  necessary  steps  to  realise 
his  estate,  pending  instructions  from  the  first  two.  That,  in  my 
opinion,  would  make  the  second  two  persons  executors  according 
to  the  tenor,  because  it  authorises  them  to  get  in  the  estate  and  to 
deal  with  the  estate  for,  at  any  rate,  a  limited  period.  In  other 
words  it  authorises  them  to  discharge  the  ordinary  duties  of 
executors,  and  persons  appointed  to  discharge  the  ordinary  duties 
of  executors  are  executors  according  to  the  tenor.  After  the  will 
was  executed  the  testator  altered  his  will  by  striking  out  the  name 
of  one  of  those  persons  who  would  be  executors  according  to  the 
tenor,  and  inserting  the  name  of  another.  In  the  margin  opposite 
that  alteration  two  persons  wrote  their  names  as  witnesses,  and  the 
testator  put  his  initials  opposite  the  alteration.  The  question  is 
whether  that  alteration  is  properly  executed  so  as  to  comply  with 
the  Wills  Statute^  and  entitles  the  applicants  to  get  probate  of  the 
document  in  its  altered  form.  That  depends  on  the  construction 
of  the  19th  section  of  the  Wills  Act,  which  provides  that  no 
alteration  made  in  any  will  after  its  execution  shall  be  valid  or 
have  any  effect  unless  such  alteration  shall  be  executed  in  Uke 
manner  as  is  required  for  the  execution  of  the  will.  I  need  not 
refer  to  those  requirements.  Then  the  section  provides  "  but  the 
will,  with  such  alteration  as  part  thereof  shall  be  deemed  to  be  duly 
executed,  if  the  signature  of  the  testator  and  the  subscription  bf 
the  witnesses  be  made  in  the  margin  or  on  some  other  part  of  the 
will  opposite  or  near  to  such  alteration,"  etc.  So  that  the  question 
is  whether  the  writing  of  their  names  by  the  witnesses  in  the 
margin  and  the  initials  by  the  testator  opposite  the  alteration  is  a 
sufficient  execution.  Are  the  initials  of  the  testator  a  signature  ? 
At  first  I  had  some  doubt  whether  the  writing  of  the  initials  could 
be  called  a  signature  inasmuch  as  it  was  not  the  way  in  which  the 
testator  ordinarily  signed,  nor  the  way  in  which  he  executed  the 
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will.    Bat  the  Statute  does  not  say  it  is  to  be  duly  executed  by  1889 

the  testator  if  he  make  his  nsxial  signature,  but  simply  that  if         .^Trv 
his  signature  be  opposite  the  alteration,  it  is  sufficient.     The  case        ^^°' 
referred  to  by  Mr.  Higgins  decides  that  the  signature  may  be  by      Boff^es,  J. 
initials.      That  was  a  case  which  was  contested,  and  was  before 
the  president  of  the  Probate  Court,  and  he  there  decided  that 
although  a  person  signs  the  will  by  writing  his  name  in  full  yet 
it  is  a  proper  signature  of  an  alteration  if  he  sign  by  his  initials. 
This  being  done  in  the  case  before  me  it  is  a  sufficient  signature 
within  the  meaning  of  the  section.     I  shall  therefore  grant  the 
probate  to  these  persons  until  the  persons  appointed,  so  to  speak, 
afterwards  come  in  and  prove. 

Solicitors :  Klingender^  Dickson  d  Kiddle. 

A.  J.  A. 


END  OP  VOL.  XV. 
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28  —  Mandamus  —  Application  for  license  for 
slamgkter-house  —  Determination  hy  municipal 
eounciL']  Mandamus  will  not  lie  to  compel  a 
monicipal  council  to  hear  and  determine  according 
to  law  an  application  for  a  license  for  a  slaughter- 
house under  sec.  28  of  Act  No.  856.  The  deter- 
mination on  such  an  application  is  a  matter  for 
the  discretion  of  the  council,  and  cannot  be  im- 
peached for  the  reason  that  it  was  arrived  at  in 
the  absence  of  the  applicants,  or  without  hearing 
evidence  from  them.  Woolooce  v.  Collino- 
WOOD,  City  op  -        -        -        -     *  -        -    81 

ACCOUNTS— Executors'  accounts— Passing  of 
— ^Appointment  of  company  in  place  of 

executor 570 

See  Pbobatb  Pbaotigb.    3. 

Non-filing — Breach  of  administration  bond 

— Motion  to  assign       -        -        -    671 
See  Adhinistkation  Act. 

ACT  OF  INSOLVENCY  — Defeating  or 
delaying  creditors  -  •  •  664 
See  Insolybncy  Stattitb.    9. 

Notice  of  objections — **  Within  twelve  days" 

—Costs 684 

See  Iksolybnot  Statutb. 

ACTING     BEOISTBAB-OENEEAL  — 

Judical  notice  of  signature  -        -    504 
See  CoMFAKiBS  Statutb.    3. 

AJDDINO  DEFENDANTS— Limit  of  power 
given  by  rules  to  add  parties  -  280 
See  PsAOTiOB. 

ADDING  PABTIBS— Joinder  of  parties  300 
See  Pbaotiob.    20. 

ADJOUBNING  CASE— Prisoner  taken  by 
surprise — Practice  -  -  -  337 
See  JirsTiOBS  ov  thb  Pbaob.    3. 

ADUNISTBATION— Foreign  administra- 
tion— Seal  of  Supreme  Court — Office 
copy  of  order  of  CoxxYi  of  Australasian 

colony 116 

See  PjioBATB  Pbaotiob.    5. 
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ANIKUS  SEVEBTENDI— ContinouB  pos- 
setBion — Abandonment  of  possession — 
Reviving  rights  of  registered  proprietor 
See  TsAKBPBB  of  L  and  St atutb.    [738 

ANSWERS  TO   INTEBBOOATO&IES 

— Tending    to    criminate  —  Refasal    to 

answer 612 

See  Iktbbbooitobieb. 

APPEAIi— "  Mulee  of  Supreme  Court  1884  "— 
Order  LTJII,,  r.  16 — Security  for  eoits  of  appeal 
— Special  circumstaneee — Delay  in  making  appU- 
eaiion.']  Where  there  are  special  circumstances 
excusing  the  delay,  a  motion  for  security  for  costs 
of  an  appeal  will  be  granted,  although  the  appli- 
cation  has  not  been  made  promptly.    Fobstth 

o.  BuBKS 359 

2.  "Rulee  of  Supreme  Court  1884"— 

Order  LVIIL,  r.  16 — Security  for  coeie— Special 
eireumttanoee — FractieeJ]  Where  an  appeal 
involves  an  important  point  of  law  affecting  a 
matter  of  public  interest,  security  for  costs  of  the 
appeal  will  not  be  ordered,  although  the  poverty 
of  the  appellant  is  admitted.  Hitchinb  o. 
PoBT  Mblbottbitb,  Matob.  Etc.,  of         «    358 

Want   of  means    of   respondent — Stay  of 

proceedings  ....    52) 

See  Pbactice.    3. 

APPEALS  AaAINST  RATES— Bias  of 
justices — Ratepayers  -  -  -  328 
See  Local  QoYBBKif  ent.    3. 

APPEAL  TO  PRIVY  OOVN OIL— Practice 

— Decieion  of  Full  Court  on  point*  reserved, 
appeal  from!]  Where  the  Full  Court  has  given 
its  decision  on  questions  reserved  for  its  opinion, 
the  party  aggrieved  may  appeal  from  such  decision 
before  motion  is  made  to  the  primary  judge  to 
enter  judgment  in  pursuance  of  such  decision. 
Stbtenboii  V,  Jaheb        ^       .        .        .    7X1 

2.  Supreme  Court    Act   (ConttUution) 

16  Vict,  (No.  10),*.  34i— Orders  in  Council  for 
appeal  to  Privy  CouncU,  9th  June,  1860 — Appeal 
to  Privy  Council — Enlargement  of  time  for  giving 
security  for  costs — Application  to  enlarge  time 
made  to  judge.']  Held,  reversing  the  judgment  of 
A'Beckett,  J.  A  judge  has  no  jurisdiction  under 
sec.  84  of  16  Vict.  (No.  10)  to  enlarge  the  time 
for  giving  security  for  costs  in  an  appeal  to  the 
Privy  Council  unless  the  application  to  enlargpe 
time  be  made  before  the  expiration  of  the  original 
time  prescribed  for  entering  into  such  security, 
viz.,  three  months.  Under  the  Orders  in  Council 
there  is  no  power  to  enlarge  the  time  for  giving 
security  for  costs  at  whatever  time  the  application 
be  made.    Pbabbon  v.  Russell         -        -    89 
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randum of— Service  of-  •  •  2 
See  Pbactice.    18. 

APPLICATION  FOB  MINING  LEASE 

— ^Marking  out  claim  pending — ^Taking 

possession 240 
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APPOINTMENT  OF  NEW  TBU8TBB 

— Absence  Arom  the  jurisdiction — Statute 

of  Trusts 567 

See  Tbusts. 
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TIVE— Death  of  defendant  after  came 
set  down  for  trial  ...  5^ 
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ABBITBATION— Condition    to    refer   to— 
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See  Insubavob. 
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to  discharge  person  arrested  nndei^— 
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ABTICLED  CLEBK— Filing  of  artidefl— 
Duty  of  solicitor  -  .  -  -  g 
See  SoLiciTOB. 

ASSAULT— Evidence  of  identltj— What  is— 

Belief 264 

See  Cbimikal  Law.    2. 

ASSiaNEE     IN     INSOLVENCY  —  No 

power  to  admit  or  reject  proof  of  debts 
before  meetings  of  creditors  -  -  175 
See  lysoLVEKCY  Statute,    6. 

ASSIGNMENT  OF  CONTBACT— Devise 

of  land  subject  to  payment  of  debts  13 
See  Will. 

ATTESTATION  CLAUSE— WiU-Signa. 
ture  by  testator  in  attestation  claose— 
Materials'  for  obtaining  probate  -  602 
See  Pbobate  Pbactice.    7. 

HAN.KEB — ^Libel — Statement  made  in  ordinary 
course  of  business — Privileged  commnni- 

cation 9 

See  Depamation.    2. 

BANKEBS'  BOOBS   EVIDENCE   ACT 

1878— (^b.  620),  s.  &— Production  of  bank's 
books  at  the  trial — Practice.]  The  Court  bas 
power,  under  sec.  8  of  Act  No.  620,  to  order  the 
production  of  bank  books  at  the  trial  of  an  action, 
although  the  bank  is  not  a  party  to  the  action. 
Hay  v.  Patebson     •  ...    3^0 

BABBISTEBS  >'*£«/»  of  the  Supreme 
Court  1887  "—Admission  of  barristers,  rr.  8, 

10,  11,  17 — Meaning  of  words  "  University 
recognised  by  the  University  of  Melbourne"-^ 
Statutes  of  the  University  of  Melbourne,  chop. 

11,  r.  8.]  Applicant  for  admission  to  practise  at 
the  Bar  of  Victoria  had  taken  the  degree  of 
Bachelor  of  Laws  at  the  University  of  Adelaide. 
The  University  of  Melbourne  refused  to  admit 
applicant  ad  eundem  gradum.  The  University  of 
Melbourne  had,  it  was  admitted,  ahneady  admitted 
a  graduate  of  the  degree  of  Bachelor  of  Arts  of 
the  University  of  Adelaide  ad  eundem  gradum  :— 
Held,  that  this  waa  a  recognition  of  the  Univer- 
sity of  Adelaide ;  that  the  Court  could  not  enter- 
tain the  question  of  the  equivalence  of  the  Bachelor 
of  Laws  degree  in  the  two  Universities,  and  there- 
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tore  that  the  applicant  had  brotight  himself  within 
the  meaning  of  the  words  of  rnle  8,  of  having 
*'  been  admitted  to  the  degree  of  Bachelor  of  Laws 
after  examination  in  some  University  recognised 
by  the  University  of  Melboome,"  and  was  entitled 
to  be  admitted  to  practise  as  a  barrister  of  the 
Comt.     Bb  JoiTES.  .        .        i        .    497 

BILL  OF  EXCHAKaE— iVomwofy  note 
— Notice  of  dishonour — Knowledge.']  Mere  know- 
ledge of  a  party  to  a  promissory  note  that  the 
note  will  not  be  paid  upon  its  presentment  does 
not  dispense  with  the  necessity  of  giving  him 
notice  of  dishonour.  GREia  &  Mubbay  v. 
Taylob.     -        -        .        -        .        -        -    88 

BIXiL  OF  SALE—Satisfaction  on  bill  of  sale 
— Company  -        -        -        -    270 

See  Pbactiob.    4. 

Contract  for  letting  and  hiring — Signature 

of  both  parties  to  both  documents        1 
See    Instbumbnts     and     Secubities 
Statxitb. 

BLANK  CHEQTJE— Circumstances  entitling 
holder  to  recover  •  -  -  480 
See  Chbqub. 

BOABD  OF  HEALTH— Powers  of  Central 
Board — ^Theatre,  construction  of— Site 
See  Hbalth.  [375 

BOND — Administration  —  Non-filing    accounts 
Breach  of  bond — Discretion  of  Court 
See  ADursiSTRATiOK  Act.  [671 

BO&BOWINQ  MONEY— Partner  borrowing 
money  for  partnership  purposes — Power 
of  partner — Interest,  unreasonable  rate 
See  Pabtnbbs.  [36 

CAPIAS  —  Application  to  discharge  person 
arrested  under — Rule  or  order — Practice 

as  to 712 

See  Pbaoticb.     5. 

OASES^Anderson  v.  Majf  { 
mented  on  - 
See  CoBTS.    2. 

Me  Coleman  (4  V.  L.  R.  (1)  22)  followed  692 

See  Pbobatb  Pbactiob.    7. 

CritehUy  v.  Qraham  (2  VV.  &  W.  (L.)  2in 

application  of      -        -         -        -    240 
See  MnriNG  Statxtte. 

Se  Gordon  (10  V.  L.  R.  (1)  25)  followed 

See  Pbobatb  Pbactiob.    7.  [692 

Se  Jones  (12  V.  L.  R.  307)  followed  -     610 

See  Pbobatb  Pbactiob.    9. 

Kemp  V.  Douglas  (1    V.  L.   R.   Eq.  92) 

followed       ...  -    205 

See  Rbal  Pbofbbtt  Statute.    3. 

Kew  Local  Board  of  HeaUh  v.  Whidycombe 

(12  V.  L.  R.  347)  foUowed  -        -      25 
See  Health.    2. 


I  B.  &  P.  237)  com. 
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LeHer  v.  Torrena  (2  Q.  B.  D.  403)  distin- 

gnished 387 

See  LiOBVsnra  Act  1885.    2. 

Baskets  V.  Fraser  (8  A.L.T.  21)  followed 

See  PLEADiya.    3.  [509 

Smith   V.  Dohhin  (3  Ex.    D.)    disagreed 


with    - 

See  Pbactiob. 
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CAVEAT — Queen's  caveat — Registrar  lodging 
caveat— Eflfect  of  .  -  -  638 
See  Cbowh  Gbant. 

CEBTIFIC  ATE  FOB  COUKSEL— Amend, 
ment  of  order— Practice  -  >  294 
See  Costs. 

CEBTIFICATE  OF  TITLE  —  Equitable 
title — Certi6cate  not  in  name  of  vendor 

iSetfVElTDOBANDPUBOHASEB.    11.    [457 

''  Interest  of  any  tenant  "—Sec.  49  -    329 

See  TBAifSPEB  OP  Land  Statutb.    3. 

Land  under  general  law — Breach  of  contract 

— Conditions  of  sale     -        -        -    674 
See  Vekdob  and  Pubohasbb.    6. 

CESSER,  PROVISO  FOBr-Defeat  of  life 

estate 743 

See  Will.    2. 

CHANQE  OF  VENT7E— Practice  -  363 
See  Vbnub. 


Practice  as  to  > 
See  Venue. 
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364 


CHEICIST    AND    DBUGaiST— Friendly 

society  —  Carrying  on  business  as  — 
Penal  proceedings  ...  535 
See  Phabuacy  Aot. 

CSEQiTnSA—Defendani^s  cheque  given  to  plaintiff 
seventeen  dags  after  its  date  hg  person  who  did  not 
obtain  it  honestlg — Circumstances  entitling  plain- 
tiff"  to  recover,']  Defendant  signed  a  blank  cheque, 
which  came  into  the  possession  of  one  G,  who  did 
not  obtain  it  honestly  from  the  defendant.  G  was 
defendant's  housekeeper,  but  they  had  quarrelled, 
and  it  was  alleged,  but  not  proved,  that  defendant 
had  previously  complained  to  plaintiff  that  his 
cheques  were  being  fraudulently  manipulated. 
Plaintiff  received  the  cheque  at  defendant's  house 
from  G  seventeen  days  after  its  date,  giving  value 
for  it,  and  being  unaware  of  the  unfriendly  terms 
upon  which  defendant  and  G  were  on  at  that 
time : — Held,  that  the  plaintiff  did  not  take  the 
cheque  under  such  circumstances  as  should  have 
excited  his  suspicions,  and  therefore  that  he  was 
entitled  to  recover  against  the  defendant  on  it. 
The  fact  that  a  holder  of  a  cheque  takes  it  some 
days  after  its  date,  is  a  material  fact  in  deciding 
whether  the  cheque  was  taken  under  drcum. 
stances  that  ought  to  have  aroused  the  holder's 
suspicion  when  taking  it.     Hatbs  v,  Robbbtson 
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OLAIX,  KABKnra  OTTT  of— PMkdenoy 
of  application  for  lease— Taking  poflsea- 

Bton 240 

8$$  UxajMQ  Stattttb. 

OOFFSB  PAULOB— LoM  of  goodi— Lodgen 
— ^Liability  forlo« — "  Package  or  parcel " 
8m  iKHxuFJDta.  [30 

COLLUSION— Adultery  of  petitioner— Calling 
of  witneeiea  by  judge  •  •    US 

5m  Mammlaqm  astd  Matbim omx 

G4U818. 

OOmilSSION   TO  SZBOUTOB— Oom- 

miiiion  amongtt  executors — Distribution 
of 734 

S00  AOiaHIBTBATIOV  AOT.     2. 

Executor  a  beneficiary — Effect  of       -    734 

Sm  ADxnriBTftAnov  Act.    2. 


•  Bemnneration  .... 
800  Pbobati  Peaotiob.    4. 


419 


COKKITTBB  OF  LXTV ATIC-Station  and 
stock — Lunatic  domiciled  abroad — Per- 
centage .....  274 
8m  LuiTAOT  Statutb. 


OOKXOH  INFOBKEB— Encroachment  on 
road— No  power  to  sue  for  penalty  for 
8s0  Local  OoYBBincBirT.  [392 

OOMPAKIBS  STATUTB  1864  (No.  190), 
«ff.  90, 116,  (Mi5-M0.  8),  «ff.  121,  lS4,—Applieation 
to  r&motf0  name  flrom  UH  of  oontribmioriu — 
VoUnUiry  winding-mp — JwritdicHon  of  Cowrt.'] 
Where  a  person's  name  has  been  put  on  the  list 
of  contributories  by  liquidators  in  the  course  ot  a 
voluntary  winding-up,  and  such  penon  has  re- 
ceived no  notice  of  intention  to  settle  such  list, 
the  Court  will  entertain  an  application  by  such 
person  to  have  his  name  removed,  and  will,  if 
necessary,  rectify  the  register.  The  rules  which 
prescribe  the  proceedings  for  settling  the  list  of 
contributories  apply  to  cases  where  the  company 
is  being  voluntarily  wound  up.  In  bb  Comfanibs 
Statutb  1864»  Bxpabtb  Lakb  -       -       -    525 

8.  {No.  190),  «ff.  76,  154,  eehodmU  7, 

oUm»o$  2  (1)  and  ^—Petition  for  wimiing-np  com- 
panjf'^AdnirHiommt—Dupenting  with  seven  clear 
dojfs*  notice — Signature  of  petition — Petition  hg 
oompamffor  winding-up  another  company — Credi- 
tor—jJfldaeU  verifying  petition,  hy  whom  ewom,'] 
A  petition  for  winding-up  a  company  under  *'  The 
Oompaniee  Statute  1864"  (No.  190)  may  be 
heard,  although  it  has  not  been  advertised  seven 
dear  days  before  the  hearing  in  the  Government 
Gazette  as  required  by  the  7tb  schedule,  clause  2, 
sub-sec.  1.  The  requirement  of  that  clause  is 
directory  only,  and  the  Court  may  dispense  with 
any  further  notice  where  five  clear  days'  notice  in 
the  Gaxette  has  been  given.  A  petition  for 
winding-up  a  company  under  *^  The  Companiee 
Statute  1864"  (No.  190)  may  be  good  without 


COKPANIBS  STATUTE  1864--ooii<iMw<. 

being  rigned.  A  company  incorporated  under 
"  The  cSmpaniet  Statute  1864"  (No.  190)  may 
be  a  creditor  of  another  company  under  that  Act, 
within  the  meaning  of  sec.  76  of  the  Act,  and  may 
present  a  petition  for  the  winding-up  of  such 
other  company.  Sec.  154  of  "  The  Compamet 
Statute  1864"  (No.  190),  providing  that  ""the 
proceedings  for  winding-up  a  company  by  the 
Court,  or  subject  to  the  supervision  of  the  Courts 
shall  be  conducted  in  the  manner  and  subject  to 
the  rules  contained  in  the  seventh  schedule  hereto, 
or  as  near  thereto  as  circumstances  may  admit," 
is  directory  only  as  to  the  mode  in  which  such 
proceedings  are  to  be  taken,  and  does  not  abrogate 
any  right  previously  g^ven  by  the  Act.  Accord- 
ingly as  the  right  to  petition  is  given  to  a 
oompany  or  corporation  under  sec.  76  of  the 
Act,  that  right  is  not  lost  by  the  insertion  of  a 
provision  in  schedule  7,  clause  4,  that  every 
petition  shall  be  verified  by  the  affidavit  of  the 
petitioner ;  but  such  affidavit  may  be  made  bj 
the  alter  ego  of  the  company  or  corporation,  the 
attorney,  or  manager  or  other  most  responsible 
person,  such  as,  in  the  case  of  a  chartered  bank, 
the  general  manager  throughout  the  Australian 
Colonies.  The  London  Chartered  Bank  of  Aus- 
tralia, having  its  head  office  in  London,  and  branch 
offices  in  these  colonies,  sent  out  a  power  of 
attorney  to  a  Mr.  Guthrie,  by  which  they  ap- 
pointed him  to  be  their  attorney  to  represent  the 
bank  in  all  or  any  of  the  colonies,  and  to  take  the 
management  and  superintend,  direct  and  control 
the  same,  and  gave  him  the  fullest  powers  over 
its  officers.  It  also  authorised  him  "  in  the  name 
and  on  behalf  of  the  bank  to  commence,  institute, 
prosecute  and  carry  on  one  or  more  action  or 
actions,  suit  or  suits  at  law  or  in  eqmty,  or  other 
proper  proceedings  as  the  said  attorney  for  the 
time  being  acting  in  the  execution  of  this  power 
as  aforesaid  shall  deem  requisite  and  necessary  to 
compel  the  payment  of  an^  money  due  to  tiie 
bank."  It  also  empowered  him  "for  and  on  behalf 
of  the  bank  to  petition  the  Court  for  the  relief 
of  insolvent  debtors  or  other  necessary  Court  of 
Judicature  in  the  said  colonies,  that  the  estate  of 
any  insolvent  person  indebted  to  the  bank  may  be 
placed  under  sequestration."  He  was  further 
empowered  **  for  and  in  the  name  of  the  bank  to 
take  and  use  all  such  other  ways  and  means  for  the 
conduct,  etc.,  of  the  bank  as  shall  seem  meet":— 
Held,  that  Mr.  Guthrie  was  authorised  by  the 
power  of  attorney  to  petition  the  Court  on  behalf 
of  the  bank  for  the  winding-up  of  a  oompany 
under  "  The  Companies  Statute  1864  "  (No.  190), 
which  was  unable  to  pay  its  debts.  Ik  m 
Fkdbbal  Lahb  Coxpaity  LunraB-       •    135 

8.  (iTo.   190),  s.  ie—*'The  Statute  of 

Evidence  1864"  (No.  197),  «.  ^^-Signatmre  of 
**  Acting  Hegietrar-General"— Judicial  notice 
of  signature-^Eegistration  of  company^  proof  of] 
In  proof  of  the  incorporation  of  a  company,  a 
Government  (?astf/^  was  put  in  evidence,  purporting 
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!  to  be  a  certificate  that  the  company  had  been 
regiftered  by  the  subscriber  **  Henry  Krone,  Acting 
R^strar-General "  -.^ffeld,  that  the  Ck>nrt  could 
take  judicial  notice  of  such  signature  under  sec. 
54  of  Act  No.  197,  and  that  there  had  been  full 
compliance  with  the  requirements  of  sec.  16  of  Act 
No.  190,  as  to  the  certificate  being  signed  by  the 
Begistrar-GeneraL    Union  Finanob,  Guasanthb 

AND  iNYBSTMBNT  COXFANT  OT  AUBTSAI.IA 
LdCITBD  V.  WOOLOOTT  -  504 

4.  Winding-up — Repudiation  of  Mharet 

— JppUeaiionfor  tummont  to  have  name  remm>ed 
from  register.  Where  a  shareholder  seeks  to  have 
his  name  removed  from  the  register,  he  must 
repudiate  his  shares,  and  also  commence  proceed- 
ings to  haye  his  name  removed  before  the  winding- 
ap  order  has  been  made.    In  bb  Fibb,  S(abinb 

AND  AOOIDBNT  InBBUNITT  COICFANT,  EXPABTB 
BUBDBKUr 298 

5.  {No.  190),  *.  \2^— Winding   up— 

UquidaUyr — Bemoval  of  Liquidator — Due  cauee 
tkornn — Applicant^ 9  ecUie  unpaid — Proposed  Uqui' 
dator  a  debtor  to  Company,  \  The  mere  fact  that 
a  contributory  of  a  company  incorporated  under 
**Tk€  Companies  Statute  1864"  (No.  190),  is  in 
de&ult  in  payment  of  his  calls,  is  not  a  bar  to  his 
petitioning  for  the  removal  of  a  liquidator  of  the 
company  on  a  winding-up,  if  he  is  not  disputing 
his  liability,  nor  is  the  fact  of  his  being  a  debtor 
in  a  small  amount  to  the  company  a  bar  to  his 
bong  himaelf  appointed  liquidator.  The  Court 
wiU  in  such  a  case  appoint  him  as  liquidator  on 
condition  that  he  pay  the  amount  of  his  debt  to 
the  company.  If  the  Court  thinks  it  b  for  the 
substantial  and  real  interests  of  the  persons 
interested  in  the  winding-up  of  a  company 
under  '*  The  Companies  Statute  1864"  (No.  190), 
that  a  liquidator  shoidd  be  removed,  it  has  power 
under  sec.  124  of  that  Statute  to  remove  him  and 
appoint  another  in  his  place,  as  for  "due  cause 
shown,"  although  he  has  been  guilty  of  no  im- 
propriety whatever.  The  fact  that  another  person 
wiU  act  as  liquidator  gpratuitously  is  sufficient  reason 
for  removing  a  liquidator  who  is  receiving  a  com- 
mission.   In  bb  Royal  Standard  Intbstxbnt 

COMFANT  LiHITBD 832 

COMPANT — Judgment  by  consent — Attaching 
nal  to  consent  ....  236 
See  Pbactigge.     18. 

Satisfaction  on  bill  of  sale — Corporate  seal 

—Practice 270 

See  Pbactioe.    4. 

COKFCJTATION  OF  TIME —  "  Within 
twelve    days  " — Technical    objection  — 

Costs 684 

5«0  Inboltbnct  Statutb. 

CONDITIONS  OF  SALE— Bringing  land 
under  The  Transfer  of  Land  Statute^ 
Time 424 

^etfVXNDOB  AND   PlTBOHABBB. 


Certificate  of  title— Certificate  not  in  name 

of  Vendor — Equitable  title  -        -    457 
See  Vbndob  and  Pubohabbb.    11. 

Grant  by  Qovernor  in  fee  simple  subject  to 

condition  of  resumption        -        -    638 
SeeCBOWV  Qxant. 

Defect  in  title  as  to  part  of  land  sold — Com- 
pensation clause  ...  370 
See  Salb  ot  Land. 

Land  under  general   law— Conditions  for 

sale  under  Transfer  of  Land  Statute'^ 

Rescission 074 

See  Vbndob  and  Pubohabbb.    6. 

Production  of  certificate  of  title— Resdssion 

of  contract — Forfeiture  of  deposit     568 
See  Vbndob  and  Pubohabbb.    2. 

Sale  of  land — Failure  of  purchaser  to  com- 
ply with  conditionB---Subsequent  pur- 
chaser          687 

See  Vbndob  and  Pubohabbb.    4. 

CONDITIONS  PRECEDENT— Option  of 
purchase — Waiver — Estoppel  -  781 
See  Landlobd  and  Tbnant. 

CONSOLIDATION   OF  AOTIONS-Test 

action — Conduct  of     -        -        .     267 
See  Pbaoiicb.     6. 

CONSTRUCTION  OF  WILL— 

See  Cabbs  undbb  Will. 

CONSTRUCTIVE  INTENT  TO  EVADE 

DUTY— Voluntary  transfers  in    lif^s- 
time— Ptobate  duty     -        -        -    212 
See  DuTiBB  ON  Ebtatbb  ov  Dbobabbd 
Pbbbonb. 

CONTEMPT  OF  OOTnLTH— Letters  to  nems^ 

papers — Comment  in  newspaper  on  cases  pemd* 
ing.'}  Acts  done,  or  words  spoke9  or  written, 
tending  to  create  bias  or  prejudice  in  the  minds 
of  judges,  jurors,  or  witnesses,  constitute  con- 
tempt of  Court,  even  when  not  springing  from 
any  wrong  intention.  A  number  of  prisoners 
were  placed  on  trial  for  peijury.  After  sentence 
had  been  passed  on  some  of  them,  and  before  tiie 
remaining  prisoners  had  been  tried,  their  solicitor 
wrote  letters  to  various  newspapers  stating,  among 
other  thin^,  that  the  prisoners  convicted  had 
been  '*  judicially  slaughtered"  in  a  "one-sided 
investigation,"  and  that  a  ''fearfhl  and  awftil 
mistake "  had  occurred  in  the  investigation : — 
Held,  that  such  action  was  aggravated  by  the  fiibct 
of  the  person  committing  it  being  a  solicitor  of 
the  Court;  that  the  letters  were  calculated  to 
poison  the  minds  of  the  jury  who  would  have  to 
try  the  cases,  and  that  the  solicitor  had  committed 
a  contempt  of  Court  punishable  by  fine  and  impri- 
sonment. A  newspaper  proprietor  caused  to  be 
inserted   in   his  journal,  before  the  remaining 
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OONTEICPT  OF  OOVnT—oonUwued, 

priBonen  had  been  tried,  an  artideon  the  lame  cases. 
The  article,  although  written  without  any  impro- 
per  intention  to  pr^udice  justice,  was  not  strictly 
or  literally  accurate,  and  tended  to  create  an 
erroneouB  impression  that  trials  had  resulted  in  a 
failure  of  justice : — Held,  that  he  had  committed 
a  contempt  of  Court.  Abstention  from  prejudicial 
comment  in  a  newspaper  in  cases  pending  is  not 
sufficient,  and  a  newspaper  proprietor  will  be  held 
answerable  for  publishing  anything,  whether  a 
comment  or  a  fact  (true  or  false),  that  has  a  ten- 
dency to  obstruct  the  even  and  ordinary  course  of 
justice.    In  bb  Daly.    Is  be  Wiktbb     -    402 

CONTRACTS    FOB    LETTING    AKD 

HIBIKG— Signature  of  parties        1 

8«€      INBTBUKEITTB     AKD      SbOUBITIBS 

Statute. 

OOSTB^PracHee—"  Mules  of  the  Supreme 
CauH  1884"— Ordw  XXVIIL,  r.  11— Order 
XJTF.,  r.  27  (16)— Certificate  for  counsel— 
Amendment  of  order."]  Where  an  order  has  been 
made  without  certifying  for  counsel,  and  no  appli- 
cation has  been  made  at  the  time  the  order  was 
granted,  the  judge  has  power,  upon  a  subsequent 
application,  to  amend  the  order  by  adding  a  certifi- 
cate for  counsel.  DoUaHEBTY  0.  DOUOHEBTY    894 

d.  Tiixation  of— Practice — BmUe    of 

Supreme  Court— Order  XIX,,  r,  21— Striking 
out — Attorney'M  hill  of  costs — Omission  to  tax 
within  twelve  mouths — Pleading  in  defence  of 
unreasonableness  of  hill  of  costs."]  In  an  action 
for  recovery  of  the  amount  of  a  solicitor's  bill  of 
costs  a  mere  omission  to  tax  the  bill  within  a 
period  of  twelve  months  does  not  preclude  the 
defendant  from  pleading  that  the  charges  in  the 
bill  were  unreasonable  or  excessive.  Application 
to  strike  out  paragraph  of  defence  pleading  such 
charges  as  being  excessive,  refused,  on  plaintiff's 
showing  only  that  bill  of  costs  had  not  been 
taxed  before  twelve  months  from  delivery  thereof. 
The  omission  to  tax  is  not  absolutely  conclusive 
as  to  the  client's  right  to  object  to  a  charge  as 
being  improper.  Anderson  v.  Mag  (2  B.  &  P. 
287)  commented  on.     Wilkie  v.  Gboox    -      55 

Abandonment  of  order  nisi        -        -    812 

See  Inbolyenct  Statute.    6. 

Matters    relating  to    costs — Not    material 

facts 509 

See  PLEADnra.    8. 

Security    for — Enlargement    of    time    for 

giving — Jurisdiction    -        •        .       39 
See  Afpbaii  to  Pbiyt  Council.    2. 

Specific  performance — Conduct         -    424 

See  Vekdob  and  Pubchaseb. 

-  Settled  estate — Building  lease— Opposition 

by  stranger  ...        -    474 

See  Real  Pbofsbtt  Statute.    2. 

' Witness  ordered  to  pay,  of  examination — 

Prohibition 736 

See  Insolvency  Statute.    3. 


COSTS  OF  APPEAIi^-Secority  for— Special 
circumstances — Delay  ...  359 
1890  Appeal. 


■  Special  circumstances — Practice 
See  Appbal.    2. 


358 


COUNSEL— Certificate    for    attendance   by- 
Practice      394 

See  Costs. 

Mistake  of— New  trial— Obacnrity  of  replj 

See  Pbaotice.    22. 


L94 


COUNTEBCLAHiC  —  Discontinuance  by 
plaintiff— Defendant's  right  to  continae 

action 417 

See  Pleading.    2. 

COXTVTT  COUBT  PSACTICS— Signing 
attorneys'  roll  ....  5IQ 
See  Pbaotiob.    7. 

COUNTY  COUKT  STATUTE  (No,  345). 
s.  4S — Application  to  remit  aetiou  to  Couaig 
Court — Security  for  costs  where  plaintiff  has 
property  out  of  the  jurisdiction —  Vitihlc  useans.'\ 
Sec.  43  of  the  Cowutg  Court  Statute  does  not  apply 
to  a  pliuntiff  who  has  means,  although  not  within 
the  jurisdiction,  but  to  one  who  has  no  mesDB 
anywhere.  A  case  will  not  be  renaitted  for  trial 
to  the  County  Court  where  a  pliuntiff  had  do 
means  in  Victoria,  but  has  means  in  England. 
PiLLET  «.  Pellet 57 

COUBT  FEES— Production  of  document  by 
prothonotary  ....  236 
See  Pbaotice.    23. 

COVENANT,  BREACH  OF— Option  of 
purchase-.-Condition  of  exercise  of  781 
See  Laitdlobd  akd  Tekaitt. 


CEIMINAL  J4KW—{No.2Sa),s.\\—AUemft 
to  murder — Attempt  to  shoot.]  The  prisoner  drew 
a  loaded  rerolver  from  his  pocket  with  intent  to 
shoot  the  prosecutor,  but  before  he  could  do  say- 
thing  else  in  order  to  discharge  tiie  reroWer  be 
was  seized  and  overpowered : — J7tfU,  there  wss  no 
eyidence  to  conyict  the  prisoner  under  sec  11  of 
Act  No.  233,  and  that  the  mere  drawing  from  his 
pocket  a  loaded  revolver  was  not  an  attempt  to 
discharge  it  at  another  person  by  drawing  atrigger 
or  in  any  other  manner.    R.  e.  Qbooak    -    340 

d.  Evidence— Identity — Belief]  A  pri- 
soner was  convicted  for  committing  an  assault  in 
company  with  other  persons.  Two  witnessei,  H 
and  H,  were  called  for  the  prosecution,  who  svore 
that  they  believed  that  the  prisoner  was  pment 
giving  orders  when  the  assault  was  committed, 
but  upon  cross-examination  they  stated  that  tbej 
could  not  positively  swear  that  he  was  there.  It 
appeared  from  other  evidence  that  the  priflODsr 
had  borrowed  a  cart  to  go  to  a  certain  place,  snd 
had  g^ne  off  in  the  vehide,  and  that  the  cart  hsd 
not  gone  to  such  place,  but  was  seen  and  identi- 
fied as  having  been  at  the  place  where  the  umnlt 


Digitized  by 


Google 


Vol-  XV. 


INDEX. 


843 


CRIMINAL  ItAW—eontinued. 

was  committed,  on  the  very  night  of  the  assaolt : 
— Held,  that  the  eyidence  of  M  and  H,  taken  with 
the  other  evidence,  was  properly  left  to  the  jury, 
and  that  the  jury  were  justified  in  concluding 
that  the  prisoner  was  present  Per  Williams,  J. 
That  the  evidence  of  M  and  H  was  evidence  by 
itself  from  which  a  jury  might  infer,  if  they 
chose,  that  the  prisoner  had  been  present  at  the 
assault.    Rboika  v.  Bbowit      <  •    264 

8. Larceny — Obtaining  goods  hg  forged 

order,']  The  prisoner  was  charged  with,  and 
convicted  of,  feloniously  receiving  goods,  knowing 
them  to  be  stolen,  under  the  following  circum- 
stances : — A  companion  of  the  prisoner,  by  means 
of  a  forged  order  purporting  to  be  an  order  of  a 
customer  of  a  tradesman,  obtained  goods  from 
such  tradesman  and  handed  them  to  the  prisoner : 
— Held^  that  the  manner  under  which  the  goods 
were  obtiuned  amounted  to  larceny,  and  that  the 
prisoner  was  rightly  convicted  of  feloniously 
receiving  stolen  goods.    Bbgina  v,  Gordon  708 

4.  Practice — Trial    in    open    court — 

Communication  betioeen  judge  and  jury — Die- 
cretion  of  judge,']  A  prisoner  was  charged  with 
perjury.  The  presentment  contained  three  assign- 
ments. After  the  jury  had  retired  to  consider 
their  verdict,  and  after  they  had  been  absent  for 
several  hours,  they  sent  a  message  to  the  judge, 
who  had  also  left  the  Court,  asking  a  question  on 
»  matter  material  to  one  of  the  issues  being  tried. 
The  judge,  without  communicating  with  eiUierthe 
prisoner  or  his  counsel,  sent  an  answer  in  writing 
by  the  sheriff  to  the  jury.  This  answer  was 
merely  a  repetition  of  what  the  judge  had  said  in 
his  direction,  and  contained  no  new  matter.  The 
jury  brought  in  a  general  verdict  of  guilty.  Some 
days  afterwards  the  prisoner's  attorney,  on  dis- 
covering that  a  communication  bad  taJcen  place 
between  the  judge  and  jury,  asked  the  judge  to 
state  a  special  case  upon  the  g^und  that  the  trial 
was  rendered  a  nullity  by  reason  of  this  communi- 
cation : — Seld  by  the  Court  [Williaks, 
HoLBOTD,  Ebbtbbd,  and  Hodobs,  JJ., 
HioiNBOTHAH,  C. J.,  diseenttente]  that  the  com- 
munication between  the  judge  and  jury,  being  on 
a  matter  material  to  the  issue,  should  have  taken 
place  in  open  Court  in  the  presence  of  the  prisoner 
or  his  counsel,  and,  inasmuch  as  it  had  taken  place 
in  the  absence  of  the  prisoner  and  his  counsel,  the 
trial  was  a  nullity.    Rbgiva  v,  Fitzobbald     40 

Evidence  of  child  of  tender  years — Child's 

capacity  to  g^ve  evidence — Cross-exami- 
nation by  prisoner's  counsel  -  -  15 
See  Etedbncb. 

CBIKIKALS  IKFLT7X— (18  VicL,  No.  3), 
«#.  1,  2,  16 — ffabeae  corpus — Admissibility  of 
affidavits  to  show  want  of  jurisdiction  in  an 
inferior  court.]  Affidavits  are  admissible  in  a 
superior  court  to  show  that  the  jurisdiction  of  an 
inferior  eonrt  has  never  attached  to  it,  but  are 


O&IMIHALS  INFLnX-0M<tiiii«i. 

not  admissible  to  show  that  when  jurisdiction 
has  attached  the  inferior  court  acted  on  insufficient 
evidence  in  coming  to  a  decision  on  the  matter 
before  it.  A  prisoner  was  convicted  by  justices  of 
coming  into  Victoria  before  the  lapse  of  a  period 
of  three  years  from  the  expiry  of  his  sentence  for 
a  transportable  felony  in  New  South  Wales.  No 
evidence  was  given  before  the  justices  as  to  the 
offence  being  a  transportable  felony  by  the  law  of 
New  South  Wales  : — Held,  that  on  an  application 
for  a  writ  of  habecu  corpus  affidavits  were  not 
admissible  to  contradict  the  recitals  in  the  warrant, 
or  to  show  that  the  magistrates  a^udicated  on 
insufficient  proof  of  the  prisoner's  offence  in  New 
South  Wales  being  a  transportable  felony.  The 
proper  remedy  for  a  person  who  feels  himself 
aggrieved  by  a  conviction  under  the  Act  18  Vict., 
No.  3,  is  by  appeal  under  sec.  15  of  the  Act«  and 
not  by  habeas  corpus.    In  bb  Kbogh        •    395 

CBIMIN'AL  SLANDBB— Words  imputing 
indecent  offence — Grossly  immoral  words 
See  Devamatiov.  [84 

CKOWN  QUANT— "The  Land  Act  1884" 
(  No.  812).  *.  15—"  The  Land  Act  1869  "  (No,  860) 
— "  Transfer  of  Land  Statute"  (No,  301),  ss,  36, 
40,  129 — Crown  grant — Surrender  of—Registrom 
tion  of  ^Caveat — Crown  bound  by  provisions  of 
Transfer  of  Land  Statute^**  Chvemor**  meaning 
of  in  Land  Act — Fraud  in  grantee  of  Crown  grant, 
what  constitutes — Advice  of  Ministers  of  Crown  to 
Governor — Laches  on  part  of  Crown — Practice — 
Suit  by  way  of  information  to  cancel  Crown  grant 
— Statement  of  claim,  form  of]  The  defendant 
Williams  was  the  holder  of  a  lease  of  land  for 
seven  years,  dated  20th  November  1862,  made  by 
the  6k)vemor  under  "The  Land  Act  1862." 
Money  was  expended  by  W.  on  the  land  in  the 
erection  of  buildings,  etc.  In  the  beginning  of 
the  year  1864,  W.  applied  to  the  Board  of  Land 
and  Works,  of  which  Mr.  Grant,  a  ICnister  of  the 
Crown  for  the  Department  of  Lands,  was  the 
President,  to  be  allowed  to  purchase  the  land. 
The  application  was  not  in  the  first  instance 
granted,  and  it  was  renewed  ftrom  time  to  time. 
In  January  1867,  the  lessee  W.  was  officially 
informed  that  the  Board  of  Land  and  Works  had 
no  objection  to  the  sale  of  the  land  by  auction  at 
a  fair  upset  price  to  be  determined  in  the  usual 
manner,  with  a  valuation  for  the  improvements. 
W.  accepted  the  valuation  fixed  by  the  officer  duly 
appointed,  and  thereupon  executed  a  surrender  of 
his  lease,  and  the  land  was  gazetted  for  sale  at  an 
upset  price  of  lOOZ.  per  acre.  Shortly  afterwards 
the  land  was  withdrawn  from  sale.  Certain  dis- 
cussions then  took  place  between  W.  and  Mr.  Grant 
and  other  Ministers  of  the  Crown,  which  lasted  for 
some  time.  W.  claimed  a  return  of  his  lease,  which 
was  refused,  and  also  demanded  compensation  for 
losses.  The  land  was  again  gazetted  for  sale  with 
other  lands  in  March  1868.  On  the  morning  of 
the  sale  W.  had  an  interview  with  Mr.  Grant  and 
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Mr.  McCuUoch,  another  Miniiter  of  the  Crown, 
and  agreed  to  relinqaish  his  claim  for  compenaa- 
tioQ  upon  the  tale  taking  place  in  accordance  with 
the  announcement  in  the  QaxetU.    In  addition 
to  the  nsaal  printed  conditions  produced  and  read 
at  the  «de,  there  waa  a  written  condition  relating 
to  the  land  in  question,  by  which  it  was  provided 
that  Her  Mijeaty  might  at  any  time  subsequently 
to  the  sale  resume  possession  of  this  land  on  pay- 
ment to  the  purchaser  of  a  sum  equivalent  to  the 
purchase-money  paid  by  him,  with  a  certain  rate  of 
interest  thereon  from  the  date  of  sale,  and  a  fair 
and  reasonable  compensation  for  improvements  to 
be  fixed  in  a  definite  way.     W.  was  present  at  the 
sale  and  heard  the  conditions  of  sale  read  by  the 
auctioneer.    W.  was  aflUcted  with  deafness,  and 
stated  in  his  evidence  that  though  he  heard  condi- 
tions read  yet  he  had  no  mental  cognizance  of  the 
language  used.     W.  bought  the  land,  paid  1002. 
per  acre  for  the  three  acres,  and  signed  the  condi- 
tions including  the  written  condition.   W.  stated  at 
the  trial  that  ne  first  became  aware  of  the  written 
condition  immediately  after  the  sale,  and  that  on 
the  day  following  complained  to  Mr.  Grant  of  the 
introduction  of  such  condition,  and  that  Mr.  Grant 
admitted  that  he  thought  W.  had  not  been  fairly 
treated,  but  that  he  would  not  evade  his  obligation, 
and  would  ultimately  do  him  justice  by  issuing 
another  grant  without  this  condition.    W.  accepted 
a  Crown  grant  of  the  land  dated  27th  March  1868, 
containing  this  condition.     W.  then  remained  in 
possession  till  April  1872,  when  Mr.  Grant  was 
again  Minister  of  Lands  in  a  new  Government. 
On  6th  March  1872,  W.  addressed  a  letter  to  the 
same  Minister,  setting  out  the  history  of  the  trans- 
actions, and  alleged  that  he  had  sujQTered  consider- 
able iiuury  owing  to  the  uncertainty  of  his  tenure, 
and  asked  the  Minister  to  remove  the  objectionable 
condition,  and  so  permit  him  to  let  the  land,  or 
that  the  Crown  should  resume  possession  in  accord- 
ance with  the  powers  reserved.     The  following 
note  was  indorsed  on  this  letter,  initialled  by  the 
Minister : — "  Accept  reconveyance  and  issue  ordi- 
nary grant."     Thereupon  an  instrument  of  sur- 
render dated  8rd  April  1872,  prepared  in  'the 
Crown    Solicitor's    Office,  was  indorsed  on  the 
duplicate  original  grant,  delivered  to  the  grantee, 
and  was  executed  by  W.     This  referred  to  the 
particular  condition  of  the  grant,  and  recited  that 
the  grantee  wished  to  obtain  the  land  in  fee  simple 
without  any  condition,  and  that  he  was  desirous  of 
surrendering  to  Her  Majesty  the  said  land  in  order 
that  a  fresh  grant  thereof  might  be  made  to  him  in 
fee  simple  without  any  condition.    The  condition 
of  the  surrender  was  stated  to  be  ten  shillings  paid 
to  the  surrenderor  out  of  the  consolidated  revenue, 
and  there  was  a  covenant  by  him  that  he  had  done 
nothing  to  encumber  or  aiffect  the  land  prejudi- 
cially.   The  original  duplicate  grants  were  then 
duly  cancelled ;  an  entry  of  the  date  of  surrender 
signed  by  the  Assistant  Registrar  of  Titles  was 
made  on  each,  and  both  were  thenceforward  kept 
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in  the  Register  Book  in  the  Office  of  Titles.     A 
new  gprant  of  the  same  land  without  the  condition 
dated  10th  April  1872,  was  signed  by  the  Governor 
and  duly  sealed,  and  the  entry  of  the  original  grant 
in  the  Register  Book  was  cancelled.    The  second 
grant,  like  the  first,  recited  a  consideration  of  3002., 
but  no  second  sum  of  8002.  was  in  fact  paid.    No 
steps  were  taken  by  the  Government  until  1878, 
when,  in  the  course  of  a  treaty  for  the  leasing  of 
the  said  land,  a  caveat  was  lodged  by  the  Begistrsr 
of  Titles  on  behalf  of  Her  Migesty  upon  the  direc- 
tion of  the  Commissioner  of  Titles  on  the  lOfch 
October  1878,  prohibiting  any  dealing  with  the 
land.     W.  was  informed  that  the  caveat  would  be 
withdrawn  if  he  would  consent  to  a  condition 
being  inserted  in  the  second  grant  similar  to  that 
which  had  been  contained  in  the  first.    This  was 
refused.   From  that  time  until  February  1888,  whai 
W.  sold  the  land  to  the  defendant  Goldsbrough  & 
Co.,  no  proceedings  were  instituted  by  the  Crown  or 
W.    Goldsbrough  &  Co.  were  cognisant  of  all  the 
transactions  which  had  taken  place.    The  Attorney- 
General,  in  1888,  afler  the  sale  to  Goldsbrough, 
commenced  proceedings  by  instituting  a  suit  by 
way  of  information,  praying  that  the  (>own  grant 
of  10th  April  1872  should  be  delivered  up  to  be 
cancelled.    The  daim  did  not  set  out  any  distinct 
ground  of  forfeiture  as  the  foundation  of  this 
prayer.    In  the  claim  there  was  an.  nndertaking  by 
the  Attorney-General,  on  behalf  of  Her  Migesty, 
that  upon  delivery  up  and  cancellation  of  the 
Crown  grant  of  10th  April  1872,  a  Crown  grant 
containing  the  condition  included  in  the  first  grant 
would  be  executed  by  the  Governor  on  behidf  of 
Her  Mi^esty.    No  fhtud  was  alleged  against  the 
advisers  of  the  Crown,  and  there  was  no  eridenoe 
that  they  were  deceived  by  any  false  suggestion 
or  representation  or  fraudulent  concealment  by  any 
one.    The  defendants  contended  that  the  second 
grant  was  legal,  but  even  if  it  were  illegal  its  ille- 
gality was  cured  by  sec.  15  of  Act  No.  812  :—HM 
per  HioiiniOTHAM,  C.J.,  that  the  second  grant  was 
valid.    The  registration  of  the  surrender,  though 
not  regular,  was  a  good  registration  under  sees.  86 
and  40  of  the  Trantfer  of  Land  Statute  (No.  80), 
and  that  th^  first  grant  was  thereby  effectually 
surrendered.    The  undertaking  by  the  Attorney- 
General,  in  the  statement  of  claun,  on  behalf  of 
Her  Majesty  that  upon  delivery  up  of  the  second 
Crown  grant  a  new   Crown  grant  containing  a 
condition  which  had  been  indnded  in  the  first 
grant,  was  an  undertaking  to  the  Court,  and  not 
to  the  Crown  grantee,  and  was  not  a  subject  of  a 
claim  or  demand  founded  on  or  arisine  out  of  a 
contract  entered  into  on  behalf  of  Her  M^e8ty,on 
which  the  grantee  could  proceed  by  petition  under 
The  Croum  Remedies  and  LiahilUiee  Statute.   The 
undertaking  by  a  Minister  of  the  Crown  on  behalf 
of  the  Crown  that  the  Crown,  by  its  representa- 
tive, will  do  a  certain  act  at  a  future  time,  condi- 
tional upon  the  occurrence  in  the  meantime  of  an 
event  yet  uncertain,  is  not  one  which  Her  Bfsjesty's 
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req[K)nsibIe  Ministers  have  any  power  or  authority 
to  enter  into  so  as  to  bind  the  Crown.  A.  claim  of 
the  nature  set  forth  in  the  statement  of  claim 
mast  set  oat  a  distinct  g^and  of  forfeiture  as  a 
foundation  of  its  prayer.  Proceedings  by  action, 
in  the  nature  of  an  imormation,  will  lie  at  the  suit 
of  the  Crown  to  repeal  a  g^nt  from  the  Crown,  of 
land,  in  Victoria.  A  false  suggestion  made  by  a 
grantee  must  be  one  made  to  and  operating  so  as 
to  deceive  the  general  body  of  advisers  of  the 
Governor.  The  word  "  Governor  "  in  the  various 
Land  Acts,  where  used  by  itself  and  also  in  the 
provisions  of  The  Comtituium  Act  and  all  Acts 
passed  since  Ths  ConstUuHon  Act  which  empower 
the  Oovemor  to  do  various  acts,  means  the  Governor 
acting  by  and  under  the  advice  of  one  or  more  of 
the  responsible  Ministers  of  the  Crown  in  Victoria. 
Every  grant  and  disposition  of  land  under  "  Ths 
Land  Act  1869"  and  under  **  The  Land  Act  1884" 
is  an  act  of  the  Governor  as  representing  the 
Grown,  advised  in  that  act  by  the  general  bcKly  of 
the  Ministers  of  the  Crown  assembled  in  Council. 
The  mere  fact  that  the  advisers  of  the  Crown  in 
Council  have  advised  the  issue  of  a  grant  of  Crown 
land  for  an  inadequate  consideration,  or  for  no 
consideration  at  all,  is  not  a  ground  for  avoiding 
the  grant.  A  Minister  of  the  Crown  has  no  power 
to  bind  himself  or  his  colleagues  as  to  advice  to 
be  thereafter  given  by  him,  or  by  them,  to  the 
Crown,  or  to  bind  the  Crown  beforehand  by  a 
promise  that  certain  advice  will  be  afterwards 
given  to  it.  The  Crown  is  only  legally  bound 
by  its  acts,  and  by  the  acts  of  its  Ministers,  done 
by  its  express  or  implied  authority.  The  Governor 
has  power  in  disposing  of  land  to  grant  it  in  fee 
simi&e,  subject  to  a  condition  which  might  make 
the  estate  in  fee  simple  defeasible  in  a  certain 
event,  and  upon  certain  terms ;  and  the  Governor 
has  also  power  to  revoke  or  withdraw,  with  the 
consent  of  the  grantee,  this,  or  any  other  condition, 
if  advised  so  to  do  by  the  advisers  of  the  Crown 
in  CouncU.  Sec.  15  of  "  The  Land  Act  1884" 
(No.  812),  places  the  Crown  in  the  same  position 
with  respect  to  its  powers  of  repealing  its  grants, 
as  third  persons,  although  it  is  not  deprived  of  its 
prerogative  right  to  repeal  its  grant  for  fraud  by 
the  gprantee.  Delay  in  impeaching  Crown  grants 
may  constitute  laches  on  the  part  of  the  Crown 
in  the  same  manner  as  it  would  constitute  laches 
on  the  part  of  a  private  individual.  The  Crown  is 
bound  by  the  provisions  of  the  Transfer  of  Land 
Staivie.  Under  sec.  129  (III.)  of  the  Transfer  of 
Land  Statute  the  duty  of  the  Registrar,  when 
directed  to  lodge  a  caveat  on  behalf  of  the  Crown 
as  prescribed  in  the  first  portion  of  this  sub*section, 
is  not  limited  by  any  of  the  subsequent  words  or 
to  the  cases  mentioned  in  the  subsequent  parts 
of  the  sub-section': — Seld,  on  appeal  (reversing 
Higinbotham,  C.J.),  that  the  second  Crown  grant 
was  originally  illegal,  but  affirming  the  judgment 
of  Higinbotham,  C.J.,  that  the  effect  of  sec  15  of 
Act  No.  81 2  was  to  give  validity  to  all  g^nts  issued 
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by  the  Crown,  and  that  by  virtue  of  that  section 
this  gprant  was  made  legal  and  valid  against  the 
Crown.     Attobnbt-Gbkbbal  o.  Goldsbbouoh 

[638 

Valuation  of  rateable  property — Restrictions 

in  Crown  grants    -         •        -        -    59 
See  Local  Govbbnmbnt.    4. 

CUBATOB  OF  INTESTATE  ESTATES 

— Liability  of,  in  representative  capacity 

See  Intbbtatb  Estatbs.  [462 

CUSTODY  OP  INPANTS—Ageofinfantr- 

Powers  of  Court ...        -    296 

See  XvFAJTT. 
Testamentary  guardian — Sdbeas    corpus 

See  Infant.    2.  [483 

DAMAGES,  MBASTXBE  OF— Land  under 
general  law — Conditions  of  sale— IVatw- 
fer  of  Land  Statute  -  -  -  674 
See  Vbndob  and  Pubohaseb.    5. 

DAMAGES,  SEDUCTION  OF-Paying 
money    into    court  —  Interrogatories  — 

Practice 260 

See  Disootbbt. 

DEFAMATION— Otrntna^  slander —Words 
imputing  an  indecent  offence — Orosslif  immoral 
words.']  Words  uttered  imputing  the  offence  of 
bestiality  against  a  person,  and  uttered  in  the 
absence  of  such  person,  do  not  constitute  the 
offence  of  a  criminal  slander.  Rboina  v.  Hbp- 
bubn 84 

2,  Libel— Letters   N.P.F.  written    on 

promissory  note — Privilege  —  Statements  made 
bon&  fide  in  the  ordinary  course  of  business,"]  The 
plaintiff  gave  a  promissory  note  to  B.,  making  it 
payable  at  the  defendant  Bank,  where  he  had  an 
account;  he  subsequently  altered  the  note  by 
writing  the  word  '*  Royal"  before  the  wordis 
"  Bank  of  Australasia,"  thus  making  it  payable 
at  the  Royal  Bank  of  Australasia.  The  alteration 
was  not  noticed  by  the  person  into  whose  hands 
it  came,  and  the  note  was  presented  at  the 
defendant  Bank.  The  defendant  Bank  did  not 
notice  the  alteration,  and  as  the  plaintiff's  account 
was  much  less  than  the  amount  of  the  note,  the 
words  N.  P.F.  were  written  on  the  back  of  the  note. 
The  plaintiff  sued  the  defendant  for  libel  i—Seld, 
the  statement  was  made  bond  flde,  and  in  the 
ordinary  course  of  business  and  was  privileged. 
HuBSBT  0.  Bank  ov  Aitbtbalabia  -       9 

Further  and  better  particulars — Practice 

See  LiBBL.  [282 

Slander— Denial  of  innuendo— Form  of  plead- 

ing      23 

See  PLBADINe. 

DEFAUIiT  OF  APPBASANCE— Signing 
judgment  —  Sealed  duplicate — Memo- 
randum of  appearance  -  -  -  2 
See  Pbactiob.    18. 
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DETBATINa  0&  DELAYIHa  ORBDI- 

TOBS— Promiisory  note    of  debtor — 

Secaritj 664 

See  Ikboltbhct  Statutb.    9. 

DS7ENCE  ABISIKa  AFTEB  BE- 
FENCE  DEUVESED^Practice 
Mto 580 

89€  Pbaotiob.     10. 

DEPART  UJfcE^Part  performance— Reply 

8$e  Plbadino.    6.  [308 

DEPOSIT'Forfeiture  of— Conditions  of  mle — 
Resciiiion  and  re-eale — Sabieqaent  pur- 
chase   687 

See  Vbkdob  akd  Pvbohasbb.    4. 

DEPOSIT  OF  DEEDS— Non-payment  of 
principal  or  interest  for  more  than  fifteen 
years  —Statute  of  Limitations  -  205 
See  Bbil  Pbofbbtt  Statuti.    8. 

DEVISE  OF  LAND— Devise  to  purchaser- 
Sale  of  land  ....  313 
iSmWux.    6. 

DISCIPLINE  ACTS— Valuation  of  rateable 
property — Crown  fp^nts  subject  to  re- 
strictions and  conditions-  -  -  59 
See  Local  Qovbbnicbvt.    4. 

DISCONTINUANCE-Defendant's  right  to 
enter  counterclaim  for  trial — Practice 
See  PLBADiNa.    2.  [417 

DISCOVERT  —  Interrogatories  ^Praetiee— 
Diecovery  for  the  purpose  of  paying  money  into 
Court — Meduction  of  damages,"]  The  pUintiif 
sued  for  trespass  committed  by  defendant's  cattle, 
and  claimed  as  damages  the  depreciation  to  his 
stock  and  to  his  grazing  paddocks  by  reason  of 
such  trespass.  The  defendant  before  delivery  of 
his  defence  sought  to  interrogate  the  plaintiff  as 
to  the  extent  of  the  paddock,  the  number  of  stock 
depasturing  thereon,  and  the  rent  and  tenure  of 
the  paddocks.  Seld^  that  the  interrogatories 
referring  to  the  extent  of  the  paddock  and  the 
number  of  stock  should  be  allowed  for  the  purpose 
of  enabling  the  defendant  to  pay  money  into  Court, 
and  for  the  purpose  of  showing  that  such  sum  so 
paid  in  was  sufficient.    Cabbw  o.  Lajcbbll   260 

DISHONOUR,  NOTICE  OF— Knowledge 
that  note  will  be  paid — Does  not  dispense 
with  duty  to  give  •  -  -  -  86 
See  Bill  of  Ezohanob. 

DISaUALIFICATION  OF  JXTSTICES-- 

Bias — Interest  as  ratepayers — Appeal 
against  rates  ....  238 
See  Local  Gotbbnxbkt.    8. 

DISTRICT    IN    INSOLVENCY— Wrong 

indorsement — Amendment  -  -  668 
See  Insolybnot  Stattttk.    4. 


DIVORCE— CoQunon— Calling  of  witnosses  by 

judge US 

See  Mabetaob  k  Matbdcoitial  Causbs. 

DRUGK^IST- Carrying  on  businessas — Friendly 
Society — Penal  proceedings  -    585 

See  Phabkact  Act. 

DITTIES  ON  ESTATES  OF  DECEASED 
PERSONS  1870— (iTo.  888),  ss.  20,  23-£tHi- 
sion  qf  dutg-^Tranefer  hg  father  to  children— 
Avoidance  of  land  tax."]  Where  a  testator  in  his 
lifetime  made  voluntary  transfers  of  land  to  his 
children  in  order  to  avoid  the  provisions  of  "  The 
Land  Tag  Act  1887  '*  i-^Seld,  by  HianrBOTHAM, 
C.J.  and  a'Bbokbtt,  J.  (Kbbtbrd,  J.,  disten- 
Oenie),  that  such  transfers  were  evidence  of  a  con- 
structive intent  to  evade  the  payment  of  dntj 
under  '*  The  Duties  on  the  Estates  of  Deeeassd 
Persons  Statute  1870,"  that  such  lands  formed 
part  of  his  estate  at  death,  and  were  liable  to 
probate  duty  under  the  provisions  of  the  said 
Act.    FiNLAT  o.  Thb  Qubbn    -        -        •    212 

EASEMENT- 2Vatt|f0r  of  Land  Statute 
(No.  301),  #.  4&^Act  iVb. 610,  *.  2-^Aet  No.  872, 
s.  41 — Bight-of'Wag — Abandonment  o/^Begis- 
tration  of  easement  on  oertiflcaU — Proof  of  deeds 
over  thirty  years  old  as  evidence  of  title.']  If 
deeds  alleged  to  be  thirty  years  old  are  prodaced 
from  the  proper  custody,  the  dates  they  bear  are 
primd  facie  evidence  as  to  their  age,  and  in  the 
absence  of  anything  to  raise  a  doubt  as  to  their 
genuineness,  they  are  admissible  in  evidence. 
The  question  of  abandonment  of  a  right-of-way  is 
one  of  intention  to  be  decided  on  the  facts  of 
each  case.  Mere  non-user,  unaccompanied  by 
enjoyment  adverse  to  the  user,  or  by  indications 
of  an  intention  to  abandon  the  right,  wiU  not 
constitute  abandonment.  The  refusal  of  the 
Registrar  of  Titles  under  sec.  41  of  Act  No.  872 
to  enter  an  easement  on  a  certificate  is  not  an 
adjudication  by  the  Registrar  that  the  easement 
does  not  exist.  The  omission  by  the  Registrar  to 
enter  an  easement  as  an  incumbrance  on  the 
certificate  of  the  servient  tenement  does  not  reliefe 
the  servient  tenement  of  its  liability,  and  does  not 
preclude  the  owners  of  the  dominant  tenement 
from  establishing  such  easement  otherwise. 
Stbtbnsok  «.  Jambs       -       -       -       -   615 

EJECTMENT- 
S' OABBB  ITNDBB  RBOOYBBT  OF  LAHP. 

EMBARRASSING  PLEADINGK-Matten 

relating    only  to    costs — Not   material 

facts 509 

See  PuBADiva.    8. 

ENOROACHMENT  ON  ROAD-Penalty 

for — Right     to     prosecute— Munidp^ 

council S)9 

See  Local  Qoybbnicbkt. 

EN0T7MBRANCE— Sale  of  land,  subject  to^ 
Memorandum  in  writing  must  contain 
mention  of  encumbrance  -  -  751 
See  Vbndob  ahd  Pubchasbb.    10. 
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EaUTTABLE  MOBTGAaE-Deposit  of 
deeds  without  writing-^Statuteof  Limi* 

tntions 205 

80€  Real  Pbofbbtt  Statute.    3. 

BBBOB  IN    DE80BIPTI0N— Compensa. 

tion  clause — Defect  in  title— Acceptance 
of  title— Estoppel  -  -  -  370 
8m  Sale  of  Laud. 

ESTOPPEL — Acceptance  of  title  and  convey- 
ance— Compensation  ...  370 
See  Sale  of  Land. 

Covenant     giving    option    of    purchase — 

Waiver — Receipt  of  rent — Effect  of  on 

covenant 781 

See  Laitdlobd  avd  Tenaitt. 

JS viilEKCE  —  Criminal  Law-— Evidence  of 
ehUd  of  tender  yeare — Eight  of  prisoner's  counsel 
to  cross-examine  as  to  child's  capacity  to  give 
evidences]  At  the  trial  of  a  prisoner  for  assault- 
ing a  child  under  the  age  of  twelve,  a  child  of 
eight  was  placed  in  the  witness-hox.  Before  she 
was  sworn,  the  judge  asked  her  whether  she 
understood  the  nature  of  an  oath,  to  which  the 
child  replied  in  the  negative;  but  upon  further 
questions  heing  put  by  the  judge,  she  said  that 
she  believed  if  she  told  an  untruth  she  "  would 
go  into  everlasting  fire."  Counsel  for  the  pri- 
soner then  sought  to  cross-examine  her  further 
as  to  her  competency  to  give  evidence,  but  upon 
objection  being  taken,  the  judge  refused  to  allow 
such  cross-examination.  After  the  examination 
in  chief  of  the  child  had  closed,  counsel  for  the 
prisoner  put  the  following  question  : — "  Do  you 
understand  the  nature  of  an  oath  P"  The  answer 
given  was  :  "  No  ** : — Reldf  that  this  question  and 
answer  furnished  no  reason  for  withdrawing  the 
evidence  of  the  child  from  the  consideration  of  the 
jury.  Held  also,  that  it  is  the  duty  of  the  judge 
to  determine  whether  a  child  is  competent  to  give 
evidence,  and  counsel  has  no  right  to  cross-exa- 
mine the  witness  before  she  is  sworn  in  order  to 
test  her  competency  to  give  evidence.  REaiirA  v, 
Ltovb 15 

Identity— Belief       ....    264 

See  Cbixinal  Law.    2. 

—  Title  deeds  over  thirty  years  old         -    615 

See  Eabbxekt. 

BXAKINATION    ST7MM0NS— Witness 

on,  cannot  be  ordered  to  pay  costs  of 
See  Ikbolthtot  Statute.    8.        [736 

EZE0T7TOE — Appointment    of   company    in 
place  of— Consent  of  Court — Practice 
See  Pbobatb  Fsactice.    3.  [570 

EXEOXTTOB'S    C0MHI8SI0K— Executor 

a  benefleiary— Effect  of  -  -  734 
See  ADxnrasTBATioH  Act.    2. 

EXEOXTTOBT  OONSIDERATIOK— Fk;^- 

ments  by  wife — Separate  estate — Rescis- 
sion of  contract  ....  5gQ 
See  IireoLYBVOY  Statute.    2. 


EXEMPUFIGATIOK  OF  PBOBATE— 

Foreign  probate— Seal  of  Court — Affi- 
davit of  due  performance  .  -  748 
See  Fbobate  Pbactioe.    6. 

Stale  probate — Affixing  seal — Discretion  of 

Registrar 830 

See  Pbobatb  Fbaoticb.    8. 

FINAL  JXJDaMENT— Order  for— Affidavits 
SeeVsLkmiCR  12.  [356 

FIBE INSUBANCE— Clause  as  to  arbitrator 
—"Difference"  -  ...  695 
See  iHSUBAiroB. 

FOEEIGN    COBPORATION— Service    of 

writ  of  summons — Business  by  agent 
See  Pbaotice  26. 


FOBEIGK   FBOBATE— Exemplification  of 
probate — Affidavit  of  due  performance 
See  Fbobate  Fbacticb.    6.  [748 

FOBFEITUKE— Receipt  of  rent  after— Effect 
of,  on  covenant  giving  option  of  purchase 
See  Lakdlobd  avd  Tenant.  [781 

FOBFEITUBE  OF  LICENSE  —  Sunday 
trading — Constitution  of  Court  16o 

See  Licensing  Act  1885.    8. 

FBAUD — Registered  proprietor  Becking  to  take 
advantage  of  mistake — Section  60  of 
Transfer  of  Land  Statute  -  -  728 
See  Tbansteb  op  Land  Statute. 

FBAUDS,  STATUTE  OF— Name  of  party 
— Formal  contract  to  be  drawn  up  717 
See  Ybndob  and  Fubohasbb.    8. 

Sale   of  land — Name    and  description    of 

Vendor 110 

See  Vbndob  and  Pubohabbb.    7. 

Sufficiency  of  memorandum — Verbal  addition 

See  Vbndob  and  Fubchabeb.    10.  [751 

FRIENDLY  S0CIET7— Carrying  on  busi- 
ness as  chemists — Penal  proceeidings  585 
See  Phabhaot  Aot. 

FtJKEBAL  EXPENSES— Curators  lUbility 
in  his  representative  capacity  -  463 
See  Intestate  Estates. 

GAME— Unlawftd  game  -        -        -    387 

See  LiOENBiNa  Act  1885.    2. 

QOVEBNOR— Powers    of— Lease    of   Crown 
lands — Grant  by  Oovemor  in  Council 
See  Cbown  Gbant.  [638 

OUARANTEE  —  Action  on  against  married 
woman  —  Independent  legal  advice — 
Undue  influence — Form  of  judgment  74 
i^ee  Husband  and  Wm.    2. 

Overdrawn  Account — ^Hnsband  and  wife — 

Advice 314 

SeeVvDJn  Ihtlubnce. 
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OVAKDlAN—BighU  of  taiUmentarj— Ciu- 
todyofinfaott— JTofteateorpM  -  483 
8e§  Ikvaht.    a. 

HABEAS  OOBPUS— Affidayiti  showing  want 
of  jorisdiotion  in  inferior  court  -  395 
See  Cbimikalb  Ivfluz. 

Custody  of  infimta — Powers  of  court  -    296 

See  Ikvakt. 


B«hi8al  to  order — Appeal  • 

See  Iktast.    2. 


483 


MJAALTn—^'PmbUeSeaUk  AmendmeiU  Statute 
1888"  (Ifo.  782),  #.  no— Central  Board  of 
Mealtk,  powere  of—ThetUre—Mode  of  eouetrme- 
tion,  meamng  of— Site — MaudamueJ]  SembUy 
per  WiLLiAifs  and  a'Bbokktt,  JJ.  [Hioin- 
BOTHAM,  C.J.,  dueeniteiUe,'^  The  Central  Board 
of  Health  have  no  power  under  sec.  110  of  Act 
No.  782  to  disapprove  of  plans  for  a  public  build- 
ing on  the  ground  that  they  disapprove  of  the  site 
for  the  theatre.  Rbg.  v.  Csvteal  Boabo  ov 
Hbalth»  Expabtb  Wiuoh  -    375 

9.  "  Public  HeaUh  Amendment  Statute 

1883  "  (^b.  782),  #.  1^1— Meaning  of^etreel'*— 
Formiuff  public  street  on  private  property.  Sec.  181 
of  Act  No.  782  applies  to  public  streets  formed  on 
private  soil.  The  owner  of  land  fronting,  acyoin- 
ing,  or  abutting  on  a  public  street  formed  on 
private  land  may  be  compelled  to  pay  the  expenses 
incurred  by  the  local  Board  of  Health  in  forming, 
paving,  levelling,  or  draining  such  street.  Kew 
Local  Board  of  HeaUh  v.  Whidyeombe  {anU 
Vol.  XII.,   847}    followed.       MAi.TSBir    Local 

BOAKD  OP  HlALTH  V.  LOBIXEE  35 

HiaHWA7--Care  of— Street  in  a  state  of 
nature — Unauthorised  act  of  stranger — 
Liability  of  municipal  council  •  761 
See  LoGAi.  Gk)yxBKicxNT.    2. 

HOLBEB  OF  MINER'S  BiaHT— Besi- 
deuce  of  as'*  Melbourne"  -  -  940 
See  MiNiNO  Statutb. 

HUSBAND  AND  WTWIO— Conveyance  by 
kutband  to  wife—**  Seal  Property  Statute  1864*' 
{No.  218),  M.  69  and  71— Married  Woman- 
Conveyance  by  married  woman —  Unacknowledged 
deed  — "Married  Women*9  Property  Act" 
(iVo.  884),  M.  2,  8,  and  4i— Power  of  married 
woman  to  dispose  of  real  estate.']  One  Oliver 
Glossop  in  1867  conveyed  land  to  his  wife  in  her 
maiden  name  of  Mary  Meehan  without  the  inter- 
vention of  a  use.  In  1881  she  conveyed  the 
same  to  the  plaintiff  by  a  conveyance  executed  by 
her,  by  her  mark  in  her  maiden  name,  but  not 
acknowledged  under  sees.  69  and  71  of  the 
"Meal  Property  Statute  1864  "  (No.  218).  In  an 
action  by  the  plaintiff  against  Oliver  Glossop,  who 
was  in  possession  of  the  land,  for  its  recovery,  it 
was  proved  that  Mary  Meehan  (or  Glossop)  was 
dead,  and  that  the  attesting  witness  was  dead. 


HUSBAND  AND  WlFB—eonHnmed, 

but  his  signature  was  proved  by  a  person  who  was 
acquainted  with  it  : — Held,  that  proof  of  the 
attesting  witness's  signature  was  sufficient  with- 
out proof  of  the  identity  of  the  person  executing 
the  document  with  the  person  therein  named. 
Held  also,,  that  the  conveyance  by  the  husband 
to  the  wife  was  null  and  void,  inasmuch  as  a 
husband  could  not  convey  to  his  wife  without  the 
intervention  of  the  Statute  of  Uses ;  that  she  did 
not  thereby  take  even  any  equitable  estate  in  the 
land,  and  that  her  husband  was  not  estopped 
finom  raising  such  defence.  HM  also,  that  the 
Married  Women's  Proper^  Act  (No.  884), 
which  was  in  force  at  the  time  of  the  conveyance 
by  her  to  the  pkuntilf,  did  not  afieot  the  matter. 
The  Married  Women's  Property  Ad  (No.  384), 
sec.  2,  does  not  enable  a  married  woman  to  dispose 
of  real  estate  without  reference  to  the  time  at 
which  she  acquired  it,  but  is  to  be  read  in  con- 
junction with  sees.  8  and  4  of  that  Act.  Oliyib  v. 
Globbop 805 

fi.  Undue  ii^luenee— Independent  legal 

advice — Marriedwoman — "  The  Married  Women's 
Property  Act  1884"  (No.  828)  —  Jbm  of 
judgment  tsgainst  married  womeu,"]  A  married 
woman,  K,  signed  a  document  guaranteeing  her 
husband's  overdrawn  account.  The  document 
sued  on  was  the  third  guarantee  K  had  given. 
The  first  guarantee  was  signed  while  E  was 
staying  at  her  other's  house,  and  her  husband 
having  asked  the  father  to  guarantee  the  account 
was  told  that  he,  the  father,  would  give  the 
guarantee  if  E  would  fM^her  guarantee  him, 
the  father,  and  that,  therefbre,  the  best  plan 
would  be  for  E  to  guarantee  her  husband  in 
the  first  place.  E  was  told  this  and  her  husband 
placed  the  document  in  her  hands ;  this  she  read 
steadily  through,  and  admitted  that  she  knew  she 
was  binding  herself  for  the  amount  mentioned  in 
the  guarantee,  but  she  alleged  she  in  no  way 
understood  many  of  the  provisions  contained  in  the 
document.  The  husband's  account  being  fhrther 
overdrawn,  E  on  two  other  oocanons  signed  two 
other  gpiarantees  under  similar  circumstances. 
The  provisions  ofthe  document  whidi  were  aUeged 
to  be  unintelligible  were  not  in  any  way  affected 
in  the  present  trial.  No  independent  legsl 
assistance  was  offered  to  or  received  by  E.  No 
misrepresentation  or  coercion  on  the  piart  of  the 
husbuid  was  alleged.  In  an  action  on  the 
guarantee  E  put  in  the  defence  that  the  ddcument 
was  obtained  through  undue  influence : — Held,^bsi 
the  document  was  not  obtained  through  undue 
influence.  The  influence  based  upon  affection  and 
confidence  between  husband  and  wife  is  not  undue 
infiuence.  By  "  The  Married  Women's  Property 
Act  1884  "  the  law  allows  women  to  aoquire  and 
dispose  of  property  as  if  they  were  single,  and  makes 
them  competent  to  deal,  and  responsible  for  their 
dealings,  notwithstanding  the  influence  which  a 
husband  may  exert    CoLOiriAL  Bakk  07  Aus- 

TSALABIA.  «.  EbBB 74 
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EXJBBAKD  AND  wjjtE— oon^wNMef. 

Divoroe — Oolluflion — CaUmg  witnesses    by 

judge 118 

See  Mabbiagb  ahd  Matbixonial 
Causbs. 

Guarantee  to  secure  overdrawn  account — 

Independent  advice     ...    314 
See  Undub  Iittlubnob. 

Order  for  miuntenance  —  Jurisdiction  of 

justices 634 

See  Mabbibd  Wombn. 

Separate  estate — Assignment  by  husband — 

Payments    by    wife    out    of    separate 

estate 600 

See  LroOLYBiroT  Statittb.    a. 

Separate  estate— Right  of  married  women 

to  sue 588 

See  Mabsibd  Woicbk's  Fbopbbty. 

nXBOAIi  PABTNEBSHIP— Carrying  on 
business — Subdivision  of  Und  -  638 
See  Vbvdob  akd  Pubchasbb.     9. 

ILI«SQITI]£ATB  CHILD— Maintenance 
order — Evidence  of  mother — Former 
orders  against  putative  father — Estoppel 

iStoMABBIA6BAin>MATBIM0NIAL    [323 

Caubbs.    2. 

INDEPENDENT  ADVICE— Husband  and 
wife— Overdrawn  account  of  husband — 

Guarantee 314 

See  Undttb  Ibplubitob. 

INDOESEMENT — Wrong  district  indorsed 
on  petition — Jurisdiction  -    668 

See  iKaoLVBKOY  Statittb.    4. 

IHPANT — (hutodjf  of—Haheae  corpus — 
Powere  of  Court  npUh  regard  to  the  custody  of 
u^tmts.2  A  female  in&nt  of  the  age  of  nineteen 
mtt  living  in  adultery  with  a  married  man.  Ap- 
plication was  made  for  a  writ  of  habecu  corpus' 
directed  to  the  person  with  whom  she  was  living 
to  compel  him  to  bring  her  before  the  Courti  that 
she  might  be  given  into  the  custody  of  her 
guardian : — ffeld,  that  where  an  infant  is  of  the 
■ge  of  nineteen,  unless  it  be  shown  that  she  is 
detuned  against  her  will  and  is  being  deprived  of 
her  liberty,  the  Court  will  not  exercise  its  powers 
of  granting  a  writ  of  habeas  corpus.      Ik  bb 


8. Custody  of— Sights  of  testameuiary 

T'trdiat^—JMrncipUs  on  which  Court  interferes — 
Testamentary  guardian  out  of  jurisdiction — 
Babeas  corpus,"]  Per  Curiam.  Before  the  Court 
nperaedes  a  testamentary  guardian,  it  should  be 
■itiiiied  that  he  has  acted  in  such  an  improper 
manner  as  to  make  it  essential  to  the  interest  of 
the  in&nts  that  he  should  be  removed  from  his 
ofioe.  The  refusal  of  a  judge  to  make  an  order 
on  a  writ  of  habeas  corpus  is  in  itself  an  order. — 


INPANT^oonh'flNidd. 

Per  Holbotd,  J.  Residence  out  of  the  juris- 
diction alone  is  not  considered  by  the  Court  a 
disqualification  of  a  testamentary  guardian, 
especially  if  such  g^uardian  was  out  of  tiie  juris- 
diction when  appointed  by  the  testator,  although 
the  Court  on  a  proper  application  will  appoint  a 
g^uardian  within  the  jurisdiction  to  act  along  with 
a  guardian  resident  out  of  the  jurisdiction. 
Where  there  are  rival  schemes  as  to  the  custody 
and  maintenance  of  infants,  the  proper  course  of 
procedure  is  that  invariably  pursued  by  a  Court 
of  Equity  by  a  reference  to  the  Master  or  Chief 
Clerk,  and  not  by  an  application  in  Chambers  on 
affidavits.    In  bb  Bobbbtbov  -  -    483 

INPOBMATION— Suit  by  way  of— Repeal  of 
Crown  grant  ....  638 
See  Cbown  Gbaitt. 

INFLUX  OF  CBUCINAXB— JZo^tfof  cor- 
pus— Affidavits  showing  want  of  juris- 
diction in  inferior  court       -        -    395  • 
See  CBiHnrAifl  IwLirx 

INNE:EEPEBS^^0<  ^o.78,«.  l-^Innkeepers, 
liability  of—Inn,  definition  of— Coffee  Palace — 
Loss  of  goods — "  Package  or  parcel"']  If  the 
owner  or  occupier  holds  out  tluit  he  will  receive 
travellers  in  his  house  and  will  provide  them  with 
everything  they  require  on  their  journey,  he  is 
an  innkeeper,  and  his  house  is  an  inn.  A  coffee 
palace  held  to  be  an  inn.  A  customer  staying  at 
an  inn,  placed  his  property,  consisting  of  a  purse 
with  money  in  it  and  other  articles,  such  as 
handkerchiefs,  gloves,  and  a  tobacco  pouch,  in  a 
chest  of  drawers  in  his  room  and  locked  the  door. 
The  articles  were  stolen.  These  articles  were  above 
the  value  of  lOL : — Held,  that  he  could  recover 
the  value  of  these  articles  from  the  proprietor  of 
the  inn,  inasmuch  as  they  were  not  parcels  or 
packages  within  the  meaning  of  sec.  1  of  Act 
No.  7§.  MiLLBB  V.  Fbdbbal  Cofveb  Paiacb    30 

INSOLVENCY  IN  NEW  SOUTH 
WALES — Effect  of  order  of  sequestra- 
tion— Rights  of  judgment  creditors  in 

Victoria 258 

See  Intbbflbadbb.    2. 

INSOLVENCY  BXTLES— Ist  July,  1884, 
r.8 434 

See  IvBOLTBNCT  Statutb.    7. 

Rule  54 175 

See  iNBOLYBKcrr  Statute.    6. 

INSOLVENCY  STATX7TE  (No,  379),  st.  87 
(5)  and  4Jb—Aet  of  insolvency — Notice  <jf  o^eo- 
tions — **  Within  twelve  days  from  mmwiv* — 
Computation  of  time — Objection  on  face  of  pro- 
ceedings  not  included  in  notice — Technical  objec- 
tion— Costs.']  An  order  nisi  for  the  sequestration 
of  an  estate  was  founded  upon  an  act  of  insol- 
vency under  sec.  87,  sub-sec  6,  of  the  "  Insoloeney 
Statute  1871"  (No.  379),  that  execution  issued 
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agiUQst  the  debtor  on  a  legal  prooen  had  been 
levied  by  seizure.  The  seizure  was  stated  to  have 
taken  place  on  the  Ist  August,  and  the  petition 
was  presented  and  order  niti  made  on  the  13th 
August.  The  respondent  filed  a  notice  of  objec- 
tions, stating  that  the  act  of  insolvency  on  which 
the  petition  was  based  was  caused  by  the  wrongful 
act  of  the  petitioners  in  obfcaining  certain  of  his 
moneys  from  a  bank,  and  in  wrongfully  retaining 
and  appropriating  certain  of  his  moneys  received 
by  them  on  his  behalf,  which  moneys  were  more 
than  sufficient  to  satisfy  the  process.  Upon  the 
order  nin  coming  on  for  hearing,  the  respondent 
sought  to  take  the  objection  that  it  did  not  appear 
on  the  face  of  the  proceedings  that  there  was  any 
act  of  insolvency,  inasmuch  as  it  did  not  appear 
that  the  petition  was  presented  within  twelve  days 
from  seizure,  as  sub-sec.  6  of  sec.  37  required : — 
Held,  that  such  objection  was  not  a  technical 
objection  within  the  meaning  of  sec.  45,  which 
the  respondent  had  waived  by  giving  a  notice  of 
objections,  that  it  was  a  fktal  objection,  and  the 
order  should  be  discharged;  but,  because  the 
respondent  had  not  included  it  in  the  notice  of 
objections  given,  and  because  of  the  extraordinary 
nature  of  the  objection  taken,  the  order  was  dis- 
charged without  costs.    Ik  bb  Walkbb    -    084 

fi.  (No,  379),  M.  70,    112-^Deed    of 

(uriffnment — Mala  fidu — AMsigmnewt  for  intuffl- 
eient  eontidercUion — Asngnee  in  insolvency — Deed 
declared  void — Payment*  made  at  implied  request 
of  insolvent — Proof  of  debt — Knowledge  by  credi- 
tor taking  assignment  of  insolvent's  intention  to 
defraud  other  creditors — Executory  consideration 
— Bescission  of  contract."]  O.  gave  a  stock  mort- 
gage to  D.,  and  subsequently  improperly  dealt 
with  the  stock  included  in  the  security.  Being 
threatened  with  proceedings  by  D.  for  so  doing,  an 
agreement  was  come  to  between  O.,  D.,  and  O.'s 
wife,  who  owned  separate  property,  that  the  wife 
should  undertake  to  pay  D.'s  debt,  that  D.  should 
release  his  security  and  all  claims  against  O.  in 
respect  of  the  debt  or  the  alleged  dealing  with  the 
stock.  In  consideration  of  this  undertaking  by 
the  wife,  O.  agreed  to  assign  to  her  live  stock, 
farming  implements,  and  household  furniture, 
constituting  all  his  property.  This  arrangement 
was  carried  into  effect  by  two  deeds,  dated  22nd 
October  1886,  by  one  of  which,  between  the  hus- 
band and  wife,  the  assignment  of  O.'s  property 
was  perfected.  The  wife  entered  into  possession, 
sold  some  of  the  stock,  to  the  value  of  about  502., 
and  paid  off  D.  Subsequently  O.'s  estate  was 
sequestrated,  and  in  March  1887  his  assignee 
attached  all  the  assigned  property  remaining 
unsold.  The  wife  gave  notice  of  motion  under 
the  ''Insolvency  Statute  1871"  (No.  879),  to 
recover  the  property  attached,  which  she  claimed 
as  belonging  to  her  absolutely,  under  the  deed  of 
October  1885.  Evidence  was  called  in  the  Court 
of  Insolvency,  and  upon  it  the  learned  judge 
decided  agiunst  her  that  the  assignment  was  void 


INSOLVENCY  STATUTB—etmHmui, 

under  sec.  70  of  the  Act,  on  the  ground  that  the 
property  was  worth  more  than  the  amount  of  D.'i 
debt,  thiEit  it  was  of  the  whole  of  the  inaolvent'i 
property,  that  the  insolvent  owed  debts  to  other 
creditors,  and  that  he  intended  to  cheat  them,  and 
that  his  wife  knew  it.  The  wife  then  endeavoured 
to  prove  against  her  husband's  estate  for  the 
balance  of  the  amount  paid  to  D.,  after  dedacting 
the  60/.  proceeds  of  the  sale  of  some  of  the  stock. 
The  learned  judge  decided  that  the  debt  ifas  not 
provable  under  sec  112  of  the  Act,  aa  that  applied 
only  to  proofs  of  debt  to  which  the  insolvent  mi 
subject  at  the  date  of  the  order  of  sequeatrstioo, 
or  to  which  he  became  subject  by  reason  of  in 
obligation  incurred  previously  to  the  date  of  the 
order.  On  appeal  to  the  Full  Court : — Held,  per 
HianrsoTHAM,  C.  J.,  and  Kesfsbjd,  J.  (A'BBOorr, 
J.,  dissentiente),  that  the  legal  effect  of  thedeeUr- 
ation  that  the  deed  was  void  waa  to  avoid  it  alto- 
gether, and  to  place  the  husband  and  wife,  as 
regarded  the  insolvency  of  the  former  as  from  the 
date  of  the  deed  and  in  respect  of  the  property 
mentioned  in  it,  in  the  same  position  as  if  the 
deed  had  never  been  executed;  that  the  irife'i 
dealings  with  her  separate  estate  after  the  datf 
of  the  deed  became,  upon  and  by  virtue  of  tke 
declaration,  separate  from  the  tranaaction  dedaied 
to  be  void;  that  her  payments  to  D.  most  be 
regarded  as  bond  fide  payments  made  by  her  at 
the  implied  request  of  her  husband,  and  though 
they  were  made,  in  fkct,  in  intended  perfbnnance 
of  a  contract  with  her  husband,  they  were  nfffc 
affected  by  her  knowledge  that  her  hiuhsod 
attempted  to  defraud  his  creditors  by  an  act 
which  has  proved  ineffectual,  and  that  she  wai 
entitled  to  prove  for  the  amounts  actually  paid  to 
D.,  less  the  amount  of  the  proceeds  of  stock  sold. 
Acts  bond  fide  done  by  a  party,  and  in  intended 
perfbrmance  of  a  contract  on  an  executory  ooo- 
sideration,  are  not  necessarily  avoided  by  the  sob- 
sequent  setting  aside  or  rescission  of  the  contract. 
In  bb  Obb S90 

8.  (ifo.  379),  J».  13, 132-4— J!»iSN»i/>0s 

Bwmmons — Witness — Costs — Court  qf  Imsohatcf 
— Jurisdiction — Bemedy — Writ  of  Proiibitioii.] 
The  Court  of  Insolvency  has  no  jurisdiction  to 
order  a  witness  summoned  before  it  for  eianuoa- 
tion  under  sees.  132-4  of  the  "  Insolvent  Stabdt 
1871"  (No.  379)  to  pay  costs,  and  will  be 
restraincNl  by  writ  of  prohibition  from  enforcing 
an  order  so  directing.  In  bb  Sutglaib,  EzFuno 
Watbon 736 

4.  {So.    379),  #.    ^l^Indorsmest  ej 

district  on  petition — Wrong  indorsement—^^ 
indorsement — Jurisdiction — Amendment.']  The 
Court  will  discharge  an  order  nisi  for  the  com- 
pulsory sequestration  of  the  estate  of  a  debtor 
where  the  wrong  district  is  indorsed  on  the 
petition  even  though,  under  sec.  51  of  the  **  Imol- 
vency  Statute  1871"  (No.  379),  the  total  abeeoee 
of  any  such  indorsement  would  not  invalidate 
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INSOLVENCY  aTATUTV^-eoniinued, 

the  order  nUi  or  affect  the  jariBdictioii  to  make 
it  absolute.    Ik  bb  Platt       -       -       -    668 

5- Intolvency  practice — Order  nin  impro- 

perly  taken  oui^Ditoharge  of  order  nin—Coate.'] 
Where  an  order  niei  for  the  seqaestration  of  an 
estate  is  taken  out  and  afterwards  abandoned  and 
costs  np  to  date  tendered,  the  respondent  is  entitled 
to  come  to  the  Court  and  have  the  order  nin 
discharged  j  and  is  entitled  to  his  costs  of  so  doing. 
Ik  bb  Blitxb 313 

6.  {No.  379),  J».  88, 104,  \Q^--Act  No. 

411,  *.  e—Ineolvency  Sulee,  r.  6^—Aesiffnee  in 
Insolvency — Fotcer  to  admit  or  refect  proof  of 
debt  before  meeting  of  creditore — Power  given  by 
Bmlee — UUra  viree.^  An  assignee  in  insolvency 
cannot  legally  admit  or  reject  a  proof  of  debt 
before  it  is  ascertained  that  his  management  will 
not  be  superseded  by  the  election  ot  a  trustee; 
the  only  power  which  he  has  of  investigating  the 
proofs  of  debt  sent  in  to  him  is  to  a&certain 
whether  or  not  they  comply  with  the  provisions 
of  sec.  104  of  the  '' Ineolvencp  Statute  1871" 
(No.  379).  Bul^  54  of  the  Rules  of  the  Court 
of  Insolvency  made  under  the  '*  Ineolvency  Statute 
1871 "  (No.  879),  is  uUra  vires  the  Act  so  far  as 
it  applies  to  an  assignee.    Ik  bb  BLianx  -    175 

7.  {No.  879),  M.  31,  39,  4&^Insolvency 

Bulss,  1st  July  1884,  r.  Z— Lapsing  of  order  nisi 
— Order  to  revive  —  Contents  —  Jurisdiction — 
Want  of  form  or  defect — Amendment.^  An  order 
nisi  obtained  under  sec.  49  of  the  "Insolvency 
Statute  1871"  (No.  379),  to  revive  an  order  niei 
for  the  sequestration  of  a  respondent's  estate  must, 
upon  its  face,  disclose  jurisdiction.  Where,  there- 
fore, such  an  order  nisi  did  not  show  that  the 
respondent  was  indebted  to  the  petitioner  before 
the  order  niti  was  obtained,  or  at  all,  it  was 
discharged.  Such  a  defect  could  not  be  amended 
nnder  sec.  31  of  the  Statute.  Semble,  the 
omissions  which  can  be  supplied  under  sec.  31 
of  the  "Insolvency  Statute  1871"  (No.  379), 
are  omissions  of  words  accidentally  dropped  out 
of  a  paragraph,  and  not  of  statements  essential 
to  show  jurisdiction.    Rb  PsKaLASB.       -    434 

8.  {No.  379),  *.  22— Petition  for  seques- 
tration— Practice — Seal  of  Corporation — Agent."] 
Where  a  petition  for  sequestration  is  presented, 
signed  by  an  agent,  the  authority  of  such  agent 
must  be  proved.  In  the  case  of  a  petition  presented 
on  behalf  of  a  corporation,  it  is  sufficient  if  the 
s^  of  the  corporation  be  duly  affixed  and  attested. 
Ik  BB  Jbkkikb 271 

9.  {No.  379).  M.  37  (2),  (3)  and  (4),  42 

—  Valuing  security — Promissory  note  of  debtor — 
Act  of  insolvency  by  executor,  ncUure  of— Defeat- 
ing or  delaying  creditors.']  The  promissory  note 
of  a  debtor  is  not  a  security  within  the  meaning 
of  the  "  Insolvency  Statute  1871 "  (No.  379)  for 
payment  of  the  amount  due  upon  it.  Where, 
therefore,  a  petition  for  sequestration  of  a  debtor's 
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estate  is  founded  upon  the  debt  due  upon  and 
by  virtue  of  his  promissory  note,  no  offer  need 
be  made  to  give  it  up,  nor  any  estimate  of  its 
value  given.  The  nature  of  the  act  of  insolvency 
which  must  be  committed  by  an  executor  in  order 
to  make  his  testator's  estate  liable  to  seques- 
tration under  sec.  42  of  the  "Insolvency  Statute 
1871 "  (No.  379),  is  an  act  of  insolvency  within 
the  meaning  of  sec.  37,  the  natural  effect  of  which 
is  to  defeat  or  delay  creditors.    Ik  bb  Cohbk  664 

INSPECTORS  OF  LICENSING  DIS- 
TRICTS—Zocm  standi  of— Prosecu- 
tion          337 

See  LiCBKSiKa  Aor  1885.    2. 

INSTRUMENTS  AND  SECURITIES 
STATUTE—^rf  No.&67—{BUls<if  Sale  1876), 
ss.  15, 1&— Contract  for  letting  and  hiring— Sig- 
nature of  parties  to  the  contract.]  In  contracts 
of  sale  and  contracts  for  letting  and  hiring  under 
Act  No.  557,  both  documents  must  be  signed  by 
the  respective  parties.    Mabks  v,  Pbkolasb      1 

2.  {No.  204),  *.  19,  sched.  2—"MuUs 

of  the  Supreme  Court  1884"— Onier  II.,  r.  6 
—Order  III.,  r.  6— Specially  indorsed  wrU— 
Appearance  without  leave.]  A  writ  of  summons 
issued  in  the  form  given  in  the  2nd  schedule  of 
Act  No.  204  was,  in  addition,  signed  and  headed 
"Stotement  of  Claim":— JTeW,  that  the  writ  did 
not,  owing  to  this  additional  indorsement,  lose 
its  character  as  a  writ  under  "  The  Instrumente 
and  Securitiet  Statute  1864"  (No.  204),  and  that 
therefore  an  appearance  entered  by  the  defendant 
without   leave    must  be  set  aside.      Gbbty  v. 

MOBBAH 1^20 

8.  (^0.  24),  *.  21— SetHng  aside  Judg- 
ment—Diecretion  of  judge.]  Under  sec.  21  of  Act 
No.  204  a  judge  has  power  to  set  aside  a  judgment 
regularly  obtained,  and  such  judgment  can  be  set 
aside  without  any  affidavit  on  the  merits  being 
filed.    GBBia  &  Mubbay  Limited  v.  Hutchik- 

80K 500 

Memorandum  in  writing— Sale  of  land 

Name  and  description  of  vendor  -    UQ 
See  Vbndob  akd  Pubchasbb.    7. 

INSURANCE  —  Fire  policy  —  Insurance-^ 
Condition  to  refer  to  arbitration  —  Difference 
between  the  company  and  insured.]  By  a  cUuse 
in  the  policy  of  insurance  it  was  provided  that 
if  any  difference  should  arise  between  the  com- 
pany and  the  assured  with  respect  to  any  claim  or 
loss  or  damage  by  fire,  such  difierence  was  to  be 
submitted  to  arbitrators.  It  was  provided  also 
that  the  arbitrators  should  fix  the  value  as  it  stood 
immediately  before  and  the  value  immediately 
after  the  fire ;  and  the  company  was  to  pay  the 
difference  between  such  two  snms.  The  premises 
insured  having  been  destroyed  by  fire,  an  action 
was  commenced  in  which  the  issue  raised  was 
whether  certain  property  came  within  the  term 
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"stock-in-trade"  nied  in  the  policy,  and  therefore 
whether  toch  property  was,  in  fact,  insured  or  not. 
The  defendant  applied  for  an  order  staying  all 
proeeedinfis  in  the  action  pending  an  arbitration : 
— Held,  that  the  qnestion  raised  in  the  action  did 
not  come  within  the  proTidons  of  the  arbitration 
clause,  and  did  not  constitute  "a  difference" 
between  the  parties  contemplated  by  the  clause. 
CooKiiro  V,  GoLOiriAL  IirsinuiroB  Gompast  ov 

NlW  ZBAX4KD 095 

of-^Partner9hip  property — Levy  up<m  mteresi  of 
partner  i%.\  The  execution  creditor  obtained 
judgment  against  the  debtor  W.,  who  was  a  mem- 
ber of  a  firm,  and  direction  was  given  to  the 
sheriff  to  levy  upon  "  the  interest,  if  any,"  of  W. 
in  the  goods  of  the  firm.  The  sheriff  seized  the 
goods  of  the  firm,  and  notice  was  duly  given  by 
the  National  Bank  that  the  bank  claimed  such 
goods.  The  sheriff  thereupon  applied  for  an  inter- 
pleader order: — Keld^  that  the  sheriff  was  not 
entitled  to  an  interpleader  order.    Blaokburk  «. 

WA0HBB 583 

fi.  '<  BmU9 of  the  Supreme  Court  1884" 

— Order  LVII.  r.  1 — Sequestration  of  estate  in 
New  South  Walee— Effect  of  on  righte  ofjudg- 
ment  creditors  in  Victoria.']  The  estate  of  the 
defendant  had  been  sequestrated  in  New  South 
Wales.  Before  such  order  of  sequestration,  credi- 
tors of  the  defendant  had  seized  under  executions 
on  judgments  obtained  in  Victoria.  By  the  law  of 
New  South  Wales  the  order  for  sequestration  had 
relation  back  to  a  period  antecedent  to  the  seizure 
by  the  creditors  in  Victoria: — Seld,  tliat  the 
retrospective  operation  of  the  order  for  sequestra- 
tion in  New  South  Wales  did  not  divest  the  title 
of  the  execution  crediton  in  Victoria.  Union 
Bank  t>.  Tuttlb;  D'Alba  v.  T0ttlb        -    358 

INTEBBOGA^TOBIES—  Practice—*'  Rules 
qfthe  Supreme  Court  18S4,"— Order  XXXI,, 
r.  6 — Inierroffatories — Tendency  of  answers  to 
criminale  persons  interrogated  —  Ohjeetion  to 
answer,"]  A.  party  may  object  to  answer  inter- 
rogatories which  tend  to  criminate  him.  When 
such  objection  is  taken  on  oath,  and  there  is  no 
evidence  to  the  contrary,  the  judge  is  bound  to 
assume  that  it  is  made  bond  fide.    Guthbib  o. 

QUTHBIB 613 

Construction  of  documents  -        -    848 

Soe  Pbactiob.    11. 

Discoverv  by,  for  purpose  of  paying  money 

into  Court — Reduction  of  damages    360 
See  DiBCOYBBT. 


INTESTATE  ESTATES— (A^o.  230),  «.8d— 
'Antral  expenses — Curator  of  Intestate  Estates — 
Liability  of  personal  representative — Personal 
liability — Leave  to  sue  the  Curator]  The  Curator 
of  Intestate  Estates  is  not  liable,  in  his  representa- 
tive capacity,  to  pay  the  luneral  expenses  of  an 


INTESTATE  ESTATEa-«oiilMMac2. 

intestate,  whose  estate  he  has  obtained  a  rule  to 
administer.  A  summons  taken  out  by  the  under- 
taker for  leave,  under  sec.  39  of  '*  ne  Intestate 
Estates  Act  1864"  (No.  230),  to  sue  the  Curator, 
in  his  representative  capacity,  for  the  funeral 
expenses  wastherefore  dismissed.   In  bb  Sullivan 

[462 

INTESTATE  ESTATES  ACT—WiU  uang 
term  "right  heira"   before  passing  of 

Statute 713 

See  Will.    5. 

IBREGtlliAJtlTT— Failure  to  serve  sealed 
duplicate  memorandum  of  appearance- 
Signing  judgment  in  defkult  of  appear- 
ance     2 

See  Pbaotiob.    18. 

JOINDEB  OF  PARTIES  — Pleading- 
Adding  parties  ....  300 
See  Pbaotiob.    20. 

Striking  out  name  of  plaintiff,  and  making 

him  a  defendant — Notice  -       7 

See  Pbaotiob.    19. 

JXTDQE  ANB  JXTBY— Communication  be- 
tween— Absence  of  priaoner  and  his 
counsel — Open  court  •  -  -  40 
See  Cbikinal  Law.    4. 

JUDGE^S  OEBEB— Amendment  of— Certifi- 
cate for  counsel  -  -  -  294 
See  Costs. 

JUDGMENT— Leave  to  sign  final  judgment— 
Specially  indorsed  writ— Particukn 
See  Pbaotiob.    26.  [279 

Motion    for — Admissions    in    pleadings  — 

Question  of  law  ....  705 
See  Pbaotiob.    14. 

Motion  for — Default  in  pleading       -    273 

See  Pbaotiob.    9. 

Setting  aside — Discretion  of  judge    -    580 

See    iNBTBUMBirra     akd    Sbcitbitibs 
Statutb.    3. 

Signing    final — Married    woman — Separate 

estate — Evidence  of  -  •  -  4 
See  Pbaotiob.    17. 

Signing  of  for  defiuilt  of  appearance— Sealed 

duplicate  of  memorandum  not  served— 
Irregularity  ....  2 
See  Pbaotiob.    la 

JXTDG-MENT  BY  CONSENT— Consent  by 
company.  Seal  of— Verification  of  attach- 
ing seal       236 

See  Pbaotiob.    13. 

JXTDGMENT  0BEDIT0B8  SegnestraUon 
in  New  South  Wales — Retrospective 
effect  of  order  ....  258 
See  Ihtbbplbadbb.    2. 
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JXTDIOATUBE  BULES-- 

See  RULBS  OP  Sufbbicb  Coubt. 

—  Effect  of — Judgment  by  consent — Seal  of 
company  to  consent     -  -    236 

See  Pbactiob.     13. 

JURISDICTION  OF  JUSTICES— Set-off 

exceeding  justices'  jurisdiction — Practice 

—Costs 334 

See  JxrsTiOBS  of  thb  Pbacb.    2. 

Question  of  title — Malicious  injury  to  fences 

See  JiTBTiOBS  OF  THB  Pbacb.        [519 

JU&ISDIOTION  OF  LICENSING 

OOXTBT— Constitution  of— Objection 
to — Forfeiture  of  license  -  -  163 
See  LioBNSiNa  Act  1885.     8. 

nJEY— AppUcation   for— Order  XXXVI.— By 

summons 534 

See  Pbaoticb.    16. 

JTTSTICBS  OF  THE  PEACE—"  Cnminal 
Lam  and  PracHce  Statute  1864  "  {No.  233),  #.  178 
— "  The  Criminal  Law  and  Practice  Amendment 
Statute  1871"  (No.  399),  *.  2S—Jurudietion  of 
ivtiees— Question  of  title— Fences,  malicious 
dettruction  of. 2  In  a  prosecution  for  malicious 
iqiuy  to  fences  under  Sec.  178  of  Act  No.  233, 
the  defendant's  solicitor  at  the  outset  of  the 
proceedings  informed  the  justices  that  the  infor- 
mant was  only  in  adverse  possession  of  the  land, 
lad  that  the  defendant  also  claimed  possession. 
The  informant  did  not  contradict  this  statement, 
ind  upon  being  called  he  admitted,  in  answer  to 
t  question  put  by  the  justices,  that  he  had  no 
title,  but  tliat  he  was  in  possession  of  the  land,  and 
hid  paid  rates  on  it.  The  justices  then  refused  to 
go  on  with  the  case,  as  they .  considered  that  a 
question  of  title  was  involved,  and  that  therefore 
they  had  no  jurisdiction  to  determine  the  matter : 
—Held,  that  the  justices  were  right  in  refusing  to 
proceed  in  the  matter.  It  is  the  duty  of  justices 
to  proceed  with  a  case,  notwithstanding  an  intima- 
tbn  of  the  intention  of  any  party  to  raise  an 
objection  to  their  jurisdiction  on  the  ground  that 
I  question  of  title  is  involved,  until  they  are 
istuifled  that  the  nature  of  the  claim  of  title  set 
up  is  hondfide  and  real.    Avbby  v.  Bybnb    519 

8.  Act  1887"  {No,  953),  «.  82,  91— 

Jeritdiction— Power  of  Court  of  Petty  Sessions 
to  award  costs.']  Where  in  a  complaint  before  a 
Coart  of  Petty  Sessions  there  is  a  set-off  pleaded 
exceeding  in  amount  the  jurisdiction  of  the 
jutices : — Seld,  that  justices  had  no  power  to 
dismiss  the  case;  they  should  have  declined  to 
hearit  and  struck  it  out.  Semble,  per  Williams,  J. 
That  in  such  a  case  justices  have  no  power  to 
giTe  costs.    PfiBEoif  V.  Wilkinson  -        -    334 

8.  "  Police  Offences  Statute  1865"  {No. 

265), «.  36,  sub'ss,  1  and  12— Prisoner  arrested 
en  one  offence  and  charged  before  the  Bench  with 
^»other— Refusal  of  justices  to  adjourn— Order 
(o  review.]     A  prisoner  was  arrested,  and   the 
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charge  entered  against  him  at  the  watchhouse 
was  that  of  being  a  "  rogue  and  vagabond  "  within 
the  meaning  of  Act  No.  265.  On  being  brought 
before  the  justices  the  prosecutor  stated  that  the 
charge  against  the  prisoner  was  "  having  nolawAil 
and  visible  means  of  support."  The  prisoner 
applied  for  adjournment  of  the  case  on  the  ground 
that  he  was  taken  by  surprise  in  having  to  meet 
a  charge  different  to  that  originally  laid  against 
him.  The  justices  refused  to  grant  an  adjourn- 
ment, and  convicted  prisoner  of  the  offence  with 
which  he  was  then  charged  before  them : — Meld, 
that  the  justices  were  wrong  in  not  adjonrning  the 
case,  and  on  that  ground  a  rule  to  quash  the  con- 
viction made  absolute.     MolffAVAinr  v.  FuiMnra 

[387 
Interested  justices — Bias — Ratepayers    288 

See  LOOAL  GOYBSKICBNT.     3. 

LAND,  SALE  OF— 

See  yBNDOB  AND  PUBOHABKB. 

LANDLOBD  AND  TENANT- Cop<maii<« 
— Breach  of  covenants — Option  of  purchase — 
Condition  of  exercise  of  option — Condition  prece- 
dent— Beceipt  of  rent —  Waiver — Estoppel.]  By 
an  indenture  of  lease  the  defendant  leased  to  the 
plaintiff  and  one  Smith  for  the  term  of  seven 
years  certain  land,  messuage  and  premises.  Such 
lease  contained  certain  covenants,  among  others 
the  lessees  covenanted  not  to  assign  or  sublet  the 
lease  without  the  consent  in  writing  of  the  lessor, 
and  they  covenanted  to  pay  the  rent  quarterly  in 
advance.  And  it  also  provided  as  follows :  — *'  And 
it  is  hereby  agreed  between  the  said  parties  hereto 
that  the  lessees  shall  have  the  option  of  con- 
tinuing this  lease  for  a  further  term,  to  be 
mutually  agreed  between  the  parties  at  the  same 
rent,  payable  in  the  same  manner  as  is  herein- 
before mentioned,  upon  giving  to  the  lessor,  his 
executors  or  administrators,  three  calendar  months' 
previous  notice  in  writing  of  their  intention  so  to 
do.  And  it  is  hereby  further  covenanted  and 
agreed  by  and  between  the  said  parties  bereto 
that  if  the  said  lessees,  their  executors,  admin- 
istrators or  assigns,  having  duly  paid  the  said 
rent  and  performed  the  said  covenants  in  all 
respects,  shall  at  the  end  of  the  said  term  of 
seven  yeaiv  hereby  granted  be  desirous  of  pur- 
chasing the  fee  simple  and  inheritance  of  the 
premises  hereby  demised  for  the  sum  of  1,400^., 
and  of  such  their  desire  and  intention  so  to 
purchase  shall,  during  the  said  term  of  seven 
years  hereby  granted,  give  to  the  said  lessor,  his 
executors,  administrators  or  assigns,  or  leave  for 
him  or  them  at  his  or  their  last  known  place  of 
abode  in  the  colony  of  Victoria  three  calendar 
months'  notice  in  writing,  expiring  at  or  before 
the  end  of  the  said  term,  then  and  in  such  case 
the  said  lessees,  their  executors,  administrators 
or  assigns  shall  become  the  purchasers  thereof 
at  that   sum.      And  the  twd  lessor,  his  heirs. 
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executors,  admitiistratori  or  BMigni  will,  at  the 
end  of  the  said  term  upon  payment  of  the  said 
sum  of  1,400/.  on  or  hefore  the  last  day  of  the 
said  term,  and  of  all  rent  dne  to  the  end  of  the 
said  term,  and  at  the  expense  in  all  things  of  the 
said  lessees,   their  executors,  administrators  or 
assigns,  well  and  sufficiently  convey  and  transfer 
all  and  every  the  said  lands,  hereditaments  and 
premises  with  the  appurtenances  and  the  inhe- 
ritance thereof  in  fee  simple  unto  such  person  or 
persons  as  the  said  lessees,  their  executors,  admin- 
istrators or  assigns  shall  direct."    After  the  lease 
was  entered  into  it  was  expressly  agreed  between 
the  parties  that  the  rent  should  not  be  payable  in 
advance.    Shortly  after  the  lease  was  executed 
the  lessees  sublet  a  portion  of  the  premises  to 
one  Boyle  without  the  previous  consent  of  the 
lessor,  who  however  knew  of  it  almost  immediately 
after,   and   with   such  knowledge   continued  to 
receive  rent.     Subsequently  Smith  assigned  to 
the  plaintiff  his  interest  in  the  lease  without  the 
previous  consent  of  the  lessor,  who  knew  of  it  also 
immediately  afterwards,  and  continued  to  receive 
rent  with  such  knowledge.      The  rent  was  in 
accordance  with  the  arrangement  entered  into 
not  paid    in  advance.    During  the  earlier  part 
of  the  term  the  lessees,  with  the  knowledge  of  the 
lessor,  spent  a  considerable  amount  of  money  in 
building  upon  the  land ;  and  towards  the  end  of 
the  term — the  lease  not  having  been  determined 
by  re-entry  or  otherwise — the  plaintiff  gave  to 
the  lessor  three  calendar  months'  notice  in  writing 
of  his  intention  to  exercise  the  option  of  purchase, 
and  at  the  end  of  the  term  duly  tendered  the 
1,4002.  and  the  unpaid  rent.  On  the  lessor  refusing 
to  accept  the  purchase-money  the  plaintiff  brought 
an  action  for  speciftc  performance  of  the  agree- 
ment  or    covenant   contained    in    the    lease : — 
Held,  that  the  words  "  having  duly  paid  the  said 
rent  and   performed  the  said  covenants  in  all 
respects  "   formed  a  condition  precedent  to  the 
right  to  exercise  the  option  of  purchase,  that  the 
subsequent  receipt  of  rent  with  knowledge  of  the 
breaclies  of  covenant  only  amounted  to  a  waiver 
of  the  right  of  re-entry,  and  not  to  a  waiver  of 
the  right  to  treat  the  due  performance  of  the 
covenants  as  a  condition  precedent  to  the  exercise 
of  this  option,  and  that  as  the  covenants  had  not 
been  performed  the  plaintiff's  right  to  exercise 
the  option  had  gone.     Meld  also,  that  the  defen- 
dant was  not  estopped  from  raising  these  defences 
by  reason  of  his  having  with  full  knowledge  of 
the  fact  allowed  the  lessees  to  go  on  expending 
money  in  building,  because  it  was  not  shown  that 
he  knew  that  they  were  doing  so  with  a  view  of 
exercising  the  option  of  purchase.    Wilson  v. 
Stewart 781 

Tenant  at  sufferance — Specially  endoi-sed  writ 

See  Practice.    16.  [362 

IiAJtCENY — Obtaining  goods  by  forged  order 
See  Cruuval  Law.    8.  [708 


LETTERS   OF    ADKIKI8TBATI0N- 

Office  copy — Seal  of  Supreme  Court- 
Original  letters  of  admiDistration  116 
See  Pbobatb  Pbaotiob.    5. 

LETTING  AND  HTBINGK-OontracU  for 
— Signature  to  both  documents     -       1 
^0  IirsTRUXEirTS  AKD  Sboukitlw 
Stattitb. 

LIBIQL— *<JK»2e«  of  Supreme  Court  1884"- 
Order  XTX,  r.  7'-Further  amd  betier  parties- 
lore — Action  for  libel — Order  made,  McOabbok, 
BiBD  o.  SncB 282 

Privileged  communications  —  Statements 

bond  fide  made  in  the  conne  of  bosineis 
See  Dbfailatiob.    2.  [9 

LICENSEE  —  Dangerona  machine  —  Child 

injured 190 

See  Nbgligbkob. 

LICENSING  ACT  1885  {No.  857),  f.  29- 
Application  for  procerus  Hceneo  —  InereatiMg 
number  of  exitHng  Ueeneee  —  MeatUng  ^ 
"  inereated  "  in  #.  29.]  An  applicant  applied  for 
a  grocer's  license  in  a  licensing  district  within 
which  previously  there  had  l^n  no  grdoer^s 
license  at  tW-.-^Held,  that  this  was  incraasing 
the  number  of  grocers'  licenses  in  the  district 
within  the  meaning  of  sec.  29,  and  that  the 
Licensing  Bench  were  right  in  refusing  the 
application.    In  bb  Willis       -        •       -    336 

2.  {No.  867),  »».  86, 116— ^e<  No.  1008, 

effect  of  on  offenoee  and  proeecuiion*  under  «.  86 
of  Act  No.  dS>1— Suffering  an  unlaa^  gem  ie 
be  plaged  on  Uceneed  premiese  in  cloeed  komt— 
Locus  standi  ofinepector  at  proseeutor^Smmmoni 
and  etamp  thereon—Sec.  7  of  Aet  No.  953.]  The 
Act  No.  1008  does  not  deal  with  nor  repesi 
sec.  86  of  "  The  Lieennng  Act  1886  "  (No.  867). 
The  provisions  of  the  Act  No.  1008,  by  whid 
licensing  districts  in  existence  were  abrogated  finon 
and  after  the  next  dissolution  of  the  Legislatire 
Assembly,  have  not  the  effect  of  extinguiihinf 
offences  committed  or  prosecutions  commenoed 
under  the  Act  867  previous  to  the  ^ssolution. 
In  such  a*  case  the  inspector  of  the  lioenung 
district  has  a  locus  etandi  to  appear  and  prose- 
cote  for  an  offence  under  sec.  86  of  Act  No.  857. 
Sec.  86  of  Act  No.  857  prohibits  a  licensed  penoa 
from  permitting  the  acts  mentioned  in  it  to  be 
done  at  any  time  on  his  licensed  premises,  whether 
during  the  hours  when  the  premises  are  required 
to  be  kept  closed  or  not.  It  is  therefore  an  offooee 
to  suffer  persons  to  play  an  unlawful  game  on 
licensed  premises  during  the  hours  when  such 
premises  are  required  to  be  kept  closed,  and  upon 
Sundays.  No  summons  is  required  in  such  a  csie 
to  be  served  on  the  defendant,  and  even  if  itwer^ 
it  would  be  no  objection  to  it  that  it  had  no  stenp 
affixed  to  it  as  required  by  sec  7  of  Act  No.  958 : 
Letter  v.  Torrent  (2  Q.B.D.  403)  distingniibed. 
Bbowk  v.  Tbbtbob 38! 
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UOENSINa  ACT  IBSS—conHnued, 

8.  (No.  857),  «.  60, 98, 141, 143—"  The 

UeauingAnundmeiU  Aet  1887  "  {No,  949),  m.  16, 
4A—ThM^  offtfice  ofSundojf  trading — JwrUdiction 
of  JUeeimnff  Court  —  J^btfeiiure  of  lieente  — 
Iitformatiom — Form  of— Evidence — Objection  at 
to  conttifnlion  of  Court  taken  at  trial.']  A  Court 
cannot  be  called  upon  at  the  trial  to  hear  and 
determine  an  objection  taken  as  to  its  due  and 
proper  constitution  as  a  Court.  An  information 
Ud  before  the  Licensing  Court,  and  witnessed 
by  the  Clerk  of  the  Court,  is  suflSciently  laid 
within  the  meaning  of  sec.  16  of  Act  No.  949. 
The  Licensing  Court  has  no  jurisdiction  under 
see.  48  of  Act  No.  948  to  hear  a  third  offence  for 
Sunday  trading.  Under  sec.  48  of  Act  No.  949, 
upon  the  conviction  of  a  person  of  a  third  offence 
for  Sunday  trading,  the  license  becomes  forfeited 
by  operation  of  law,  and  no  further  or  other  pro- 
ceedings or  determination  by  the  Conrt  is  necessary. 
Slub  v.  Boubkb 163 

LIMITATIONS,  STATUTE  OF— Squit- 
able  mortgage — No  payment  of  principal 
or  interest  for  fifteen  years  •  -  205 
See  Real  Pbopbbtt  Statute.    3. 


Tenants  in  common 

See  Rial  Pbopbbty  Statute. 


443 


UdlTIBATOB— Removal  of— Proposed  liqui- 
dator debtor  to  company  •  -  822 
See  CoMPAiriEB  Statute.    5. 

LOOAIi  OOVEBNMENT  (No.  606),  m.  899, 
516 — Bucroaehmeni  on  road — Fower  of  individual 
to  proeeeute.']  It  is  only  the  municipal  council  of 
a  district,  or  some  person  authorised  by  it,  who 
can  prosecute  and  recover  penalties  for  offences 
under  the  second  part  of  sec.  399.  An  individual 
has  not  the  right  conferred  on  him  by  common 
law  to  inatitnte  procedings  in  such  a  case.    Pin- 

KBBTOV  V,  HSAKBT 393 

9 (No,  506),  w.  880,  Z^— Street  in 

etate  of  nature — Excavation  in  street — Nuisance 
hf  stranger — Knowledge  of  municipal  council — 
Ii^urjf  to  person  lawfully  using  street.']  Beld, 
jMT  HiGiNBOTHAH,  C.J.,  and  Kebfbbd,  J.  (WlL- 
I1AM8  and  HOLBOYD,  JJ.,  dissentientibus)  that  a 
municipal  corporation  having  within  its  jurisdiction 
a  highway  which  has  not  been  formed  or  made  is 
not  liable  in  damages  to  a  person  injured  through 
the  unauthorised  act  of  a  stranger  which  does 
damage  to  its  natural  sur&ce,  even  though  it  has 
knowledge  of  the  act  being  done  and  does  nothing 
to  prevent  it.  Hitohikb  v,  Pobt  Melboubnb, 
MiTOBy  Etc.,  ov  the  Bobough  of    •       •    761 

8.  (No,  506),  *.  278—*'  The  Justices  of 

ihe  Peace  Aet  1887"  (No.  958),  ss.  19,  150— 
Appeals  againet  rates — Evidence  before  Court  of 
Petty  Seseione — Bias  of  adjudicating  justices — 
,  Jiutieee  who  aire  raiepagere  making  order  reducing 
rates.]    Where  justices  acQudicating  under  sec. 


LOCAL  aOVE&NMENT-<;<mfo'iMi«l. 

273  of  Act  506  upon  an  appeal  against  the  muni- 
cipal valuation  of  rateable  property  commit  an 
error  or  mistake  of  fact,  this  mistake  is  not  a 
gpround  on  which  the  Supreme  Court  can  review 
their  determination.  Abjudicating  justices  who 
have  only  an  interest  as  ratepayers  in  an  appeal 
against  rates  heard  before  them  are  not  thereby 
disqualified  from  abjudicating  upon  such  appeals. 
Sec.  19  of  Act  No.  958  permits  a  justice  to 
adjudicate  in  an  appeal  against  the  increase  of  a 
municipal  rate,  although  he  may  have  previously 
exercised  his  rights  as  a  ratepayer  by  attending 
a  meeting  of  ratepayers  and  expressing  an  opinion 
adverse  to  the  increase  of  the  rate.  See.  278  of 
"  Local  Government  Aet  1874"  is  not  impliedly 
or  expressly  repealed  by  *'  The  Justices  of  UHe 
Peace  Act  1887."  PiusRAV,  Matob,  Etc.,  ot, 
9.  Cabtee 228 

4.  (No.  506),  ss.  2B6,27B— Valuation  of 

rateable  property — Crown  grants  subject  to  reetrie- 
tions — **Fair  capital  value  of  the  fee  simple** — 
**The  Discipline  Aet  1870"  (No.  889)— "TA* 
Discipline  Act  1880"  (No.  777),  se.  5,  14.]  In 
valuing  land  granted  by  the  Crown  to  any  person 
or  corporate  body,  the  municipal  council  must 
take  into  consideration  all  the  restrictions  and 
conditions  of  such  Crown  grant.  Dibvet  v.  Wil- 
liamstown.  The  Matob,  £to.  -       •      59 

LOSS  OF  GOODS— Coffee  pakce— Travellers 
See  Iknkeepbbs.  [30 

LUNACY  STATUTE  (No,  309),  se,  101  and 
102 — Lunatic  domiciled  abroad,  but  found  lunaHe 
in  this  colony — Estate  of  lunatic  in  this  colony — 
Nature  of  estate — StcUion  and  stock — Sale  of 
sheep — Purchase  of  other  sheep  to  replace  them — 
Committee  of  lunatic — Percentage  on  lumatufe 
estate  to  be  paid  to  the  Matter,]  Where  the 
whole  estate  in.  the  colony  of  a  lunatic,  domiciled 
abroad  but  found  lunatic  here,  consisted  of  a 
station  with  the  stock  and  improvements  thereon, 
in  the  management  of  which  sheep,  when  fattened 
and  shorn,  were  sold  by  the  lunatic's  committee, 
who  purchased  other  sheep  to  replace  them  to  be 
in  like  manner  fattened,  shorn,  and  sold : — Heitd, 
that  the  proceeds  of  each  sale  of  sheep  received 
by  the  committee  were  chargeable  with  five  per 
cent,  under  sec.  101  of  the  Lunacy  StaiMe 
(No.  809),  imposing  a  percentage  at  that  rate  upon 
"all  moneys  collected  by,  or  coming  under  the 
control  of,  the  committee  of  a  lunatic  for  or  on 
behalf  of  such  lunatic  or  his  estate."  Iv  &■ 
Cbozibb 874 

MACHINE— Dangerous  mschine— Child  in- 
jured— Licensee  -  -  -  -  190 
See  Nboliqence. 

MAINTENANCE  O&DEB-Evidence  of 
mother — Former    orders — Evidence    of 

paternity 3S8 

See  Mabbiaoe  aitd  Matbimokial 
Causes.    2. 
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MANDAMUS—Central  Board  of  Healfch— 
Powers  of— Theatre  •  •  -  376 
See  HxAiiTH. 

Discretion  to  reject  -        -        -        -     237 

See  Yetbrikaby  SusasoKS. 

Determination     by    mnnicipal    council — 

Slanghterfaouse  license  -        -      81 

See  Abattoies  Statuti. 

MASINE  BOARD  ACT  1887  {No.  965), 
««.  25.  87  (1),  129, 186  {2)— The  Court  of  MaHne 
Inquiry — Juritdiotion  of— Marine  Board — Certi- 
ficate of  maeter,  suepeniion  qf^ProhihitionJ] 
The  Court  of  Marine  Inqairy  has  no  jurisdiction 
to  exercise  the  power  of  suspending  or  cancelling 
a  certificate  unless  directed  so  to  do  by  the  Board. 
Authority  given  by  the  Board  to  the  Court  to 
inquire  into  a  casualty  confers  no  authority  to 
inquire  into  misconduct  or  incompetency.  Ik  bb 
Mabivb  Boabd,  Ezfabtb  Taylob    •        •    287 

KABBIED  WOMAK^Contract  for  pur- 
chase of  land — Separate  estate — State- 
ment of  claim  by  married  woman     558 

See  YEimOB  AND  PUBOHABBB.      2. 

Execution  of  power  of  appointment  without 

concurrence  of  husband       -        -    365 
See  Real  Pbopebty  Statute. 

Separate  estate — Signing  final  judgment — 

Affidavit,  insufficiency  of      -        •        4 
See  Pbaoticb.    17. 

Undue  influence — Guarantee  signed  by  wife 

— Independent  legal  advice  -        •      74 
See  Husbani)  and  Wife.    2. 

lIABJEtlED  WOMEN—"  The  Marriage  and 
^Matrimonial  Causes  Statute  1864"  (No,  269), 
*.  32— Act  No.  571,  *.  4r— Order  for  mainten- 
ance against  husband  deserting  his  wife — 
Jurisdiction  of  justices — Meaning  of  **  goods 
and  chattels*'  in  s.  82  of  Act  No.  268— 
Affidavits  as  to  depositions  before  magistrates  on 
order  to  review.']  Money  due  by  a  third  party  to 
a  husband  is  not  within  the  meaning  of "  goods 
and  chattels"  in  sec.  32  of  Act  No.  268,  and 
justices  have  no  jurisdiction  to  deal  with  such 
money  under  that  section,  or  to  make  an  order 
directed  to  such  third  person  to  pay  over  to  a  wife 
the  moneys  of  the  husband.  It  might  be  different 
if  the  coins,  or  money,  were  earmarked. — Fer 
Williams,  J.  The  rule  requiring  that  an 
affidavit  must  be  filed  stating  the  depositions 
before  the  justices,  or  that  no  depositions  were 
biken,  which  prevails  in  an  application  for  an 
order  for  prohibition,  does  not  apply  to  a  case 
similar  to  one  under  sec.  4  of  Act  No.  571,  where 
the  order  of  justices  is  bad  on  its  face,  and  where, 
accordingly,  it  is  unnecessary  to  consider  the 
evidence  adduced  before  them.  MuiB  v.  MuiB  634 

MABBIED  WOMEN'S  PBOPE&TY  (No. 
828),  s.  4,  sub-sees.  2,  8 — Power  of  a  married 
woman    to   sue  in   contract   without    proof  of\ 


KABBIED   WOMEN'S    PBOPEBTT- 

continued. 

separate  estate.']  Sub-sees.  2  and  3  of  sec  4  of 
the  Act  No.  828  confer  on  a  married  woman  the 
capacity  of  suing  in  contract  withont  proof  of 
separate  estate  and  withont  the  husband  beinfr 
joined.    Cottebill  o.  Cubbas  -        -        •    588 

Conveyance  by  married  woman  -    805 

See  HnSBAKD  AlTD   WiFB. 

MABBIAGE  AND  MATBIMONIAL 
OAUSES  (No.  268),  ss.  67,  SS— Petitioner  for 
divorce — No  appearance  for  respondent — Col- 
lusion —  Adulterg  of  petitioner  —  Undefended 
divorce  suit — Calling  of  witnesses  by  judge.  The 
Court,  in  an  unopposed  petition  by  a  husband  for 
a  dissolution  of  marriage  on  the  ground  of  the 
adultery  of  his  wife,  has  jurisdiction  to  crou- 
examine  the  petitioner  and  to  call  witnesses  to 
prove  his  collusion  with  his  wife,  and  that  he  has 
himself  been  guilty  of  adultery  if,  on  communica- 
tion with  the  Court  by  the  husband  of  the  woman 
with  whom  the  petitioner  is  sud  to  have  committed 
adultery,  it  has  reason  to  suspect  anything  of  the 
kind.  And  if,  upon  such  examination  of  witnesses, 
it  believes  that  there  has  been  such  collusion  and 
such  adultery  by  the  petitioner,  it  will  refiise  to 
make  a  decr^  nisi.    Kibk  v.  Eibk    •        -    118 

2.  (No.  268),  Part  III.,  ss.  30, 81. 36, 

S7— Order  for  maintenanee  of  an  illegitimate 
child — Testimony  of  mother — Evidence— Former 
orders  produced    as    evidence    of  patemiif— 
Estoppel  of  denial  of  paternity  by  a  putative 
father^Mes  judicata.    [Pw  totam  curiam.]    In 
a  complaint  before  justices  against  the  putative 
father  for  maintenance  of  an  illegitimate  child, 
former    orders     made   against    the    fbther  for 
maintenance  are  evidence  of  his  paternity  in  s 
subsequent  proceeding,  even  though  such  ordeif 
are  bad,  and  might  have  been  quashed,  and  these 
former  orders  are  an  estoppel  against  the  alleged 
father   denying   that   he   was    the  father.      In 
complaints  under  Part  III.  of  Act  No.  268  the 
child  and  the  father  are  the  real  parties;  so  where 
two  maintenance  orders  were  obtained  against  tlie 
father  by  the  child's  mother,  and  a  third  wsi 
aflerwards  obtained  against  him  by  the  father  of 
the  mother  (she  then  being  dead,  though  that  fiict 
was  not  in  evidence  before  the  justices),  the  parties 
are  the  same,  and  the  two  former  orders  can  be 
adduced  as  res  judicata  at  the  application  for  the 
third.     Per  Hioinbothah,  C.J.     An  order  for 
maintenance  of  an  illegitimate  child  can  be  made 
by  justices  without  the  evidence  of  the  mother 
herself.     Sec.  36  of  Act  No.  268  does  not  mean 
that  either  the  evidence  of  the  mother  or  the 
corroboration  of  her  evidence  is  required  to  give 
the  j ustices j  urisdiction.  Per  Holbotd,  J.,  ses^U. 
That  in  this  case,  in  the  absence  of  the  previoos 
orders,  the  objection  that  the  mother  was  not 
called    would  be  a   good  one.      The   mother's 
evidence,  when  it  can  be  obtained,  is  the  best 
evidence  of  the  paternity ;  and  unless  the  patati?« 
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MABBIAGE     AND    KATBIMONIAL 

father  is  estopped  from  denying  his  paternity,  it 
ought  to  he  produced.  Although  see.  36  does  not 
expressly  say  that  the  mother  should  he  called  to 
give  evidence,  it  takes  for  granted  that  she  would. 
Ptfr  Kebpbbd,  J.  Sec.  37  of  Act  No.  268  pro- 
vides that  the  mother  may  also  he  ordered  to 
contribute  to  the  maintenance  of  the  child,  and 
the  justices  might  fairly  iusist  on  the  mother 
being  before  the  Court  to  be  examined.     Hanlky 

V.  MoMabtsbs 322 

Ooods  and  chattels — Meaning  of  term  in 

8.  32  of  Act  No.  268    -        •        •    634 

See  Mahrtbd  Women. 

KATEBIAL  FACTS— Matters  relating  only 
to  costs  not  ....  509 
See  Plbadiko.    3. 

mrKOBANDXJM    OF    APPEABANCE 

— Failure  to  serve  sealed  duplicate  of — 
Irregularity  -  ■  -  -  2 
See  PAA.CTICE.     18. 

MEMORANDUM  OF  CLOSE  OF 
PLEADINGS  — Time  fbr  filing  — 
Joinder  of  issue  ....  523 
See  Plbading.    4. 

MEMORANDUM  OF  CONTBACT— Sale 

of    land — Separate    documents — Parol 

evidence 184 

See  Vbndoe  and  Pubchaseb.    6. 

MEMORANDUM  IN  WBITING— Con- 
tents of — Name  and  description  of 
vendor — Sale  of  land  -  -  -  HO 
See  Vendoe  aitd  Pubchaseb.    7. 

MIMING  COMPANY— (iVb.  409),  «.  59 
and  61— **  The  Mining  Companies  Act  1886" 
{No,  881),  *.  4 — Mining  company  carrying  on 
operations  out  of  colony  —  Registered  office  in 
colony — Mining  district —  Winding-up — Jurisdic- 
tion of  Supreme  Court.']  The  Supreme  Court  has 
no  jurisdiction  to  order  the  winding-up  of  a  mining 
company  registered  under  "  T^e  Mining  Companies 
Act  1871"  (No.  409)  and  having  its  registered 
office  in  a  mining  district  of  this  colony,  hut  curry- 
ing on  its  opemtions  out  of  the  colony  : — Quaere 
whether  the  Supreme  Court  would  have  such 
jurisdiction  if  the  registered  office  of  the  company 
were  in  a  part  of  the  colony  which  was  not  within 
a  mining  district.  In  be  Pakoquet  Gold  MufiNa 
Company  No  Liabiutt    ....    QQQ 

MINING  LEASE— Application  for— Pen- 
dency of  application — Marking  out   of 

claim 240 

See  Mining  Statute. 

MINING  STATUTE  {No.  291),  ss.  4,  37— 
No.  466,  sa.  3  and  4 — Mining  lease — Application 
for  lease — Pendency  of  application — Marking  out 


MINING  STATUTE- 

claim — Default  in  applicati 
possession — Residence  of  ho 
—" Melbourne:'']  The  eflf ec 
Act  No.  446  is  to  place  a  lim 
the  "  Mining  Statute  1865  " 
an  application  for  a  mining 
and  before  the  Govemor-in-( 
it,  if  the  applicant  has  made 
with  his  application  in  accoi 
lations,  the  holder  of  a  mi 
without  going  before  a  ws 
ground  for  a  claim  and  go 
work,  although  the  applies 
actual  possession  of  the  gro 
and  if  prevented  by  the  aj 
from  working  thereon,  maj 
trespass  against  him,  and  tli 
has  been  registered,  if  the  r< 
The  doctrine  of  Critchley  v. 
L.  211)  applies  only  where  th 
has  a  strong  primd  facie  titi 
sec.  4  of  the  '*  Mining  Stat\ 
miners'  rights  setting  out  t 
as  of  "Melbourne,"  are 
Antony  v.  Dillon  ■ 

MINISTERS  OF  THE 

by — Laches  on  pari 
See  Cbown  Qbani 

MISREPBESENTATI 

— Promoter — Prosj 
See  Vbndob  and  I 

MISTAKE— ^e^um  to  rea 
mistake  of  fact.]  The  plaii 
dated  the  21st  August  1888 
the  defendant,  for  the  sum  o 
interest  in  certain  land.  In 
plaintiff  discovered  that  the  1 
own.  It  appeared  that  in 
alienated  the  land  in  fee  to 
but  that  subsequently,  throi 
Lands  Department,  it  had  \ 
selection,  and  that  the  defei 
lease  of  the  land  in  1886. 
the  sale  in  August  1888,  the 
crop  in  the  land.  The  plaii 
the  mistake,  did  not  take  a 
with  the  defendant's  possessii 
when  he  sent  a  man  down  t 
The  plaintiff  subsequently  1 
recover  the  sum  of  290/.,  v 
been  paid  under  a  mistake  o 
counterclaimed  for  the  value 
value  of  labour  expended  i 
The  judge  at  the  trial  foun^ 
been  paid  under  an  honest  mi 
per  Williams  and  a'Bbckbt' 
C.J.,  dissentiente),  that  the 
to  recover  the  sum  of  290/.,  a 
could  not  recover  the  value 
money  expended  upon  th?  h 
possession.    Chibnsidb  v.  I 
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VXaTAXE—eonHnmed, 

Mutual — Sale  of  land — Miedcscription  of 

allotments 601 

See  Vbkdob  akd  Pubohasbb.    3. 

MONEY  PAID— Mistake  of  fact— Action  to 
recover  money  paid  -  -  -  697 
See  MiBTAKB. 

MOBTGAGOB  AND  MOBTGAGEB- 

**  Tranefer  of  Land  Statute "  {No,  301),  *#.  84 
and  88— Right  of  mortgagor  to  pay  off  principal 
and  interest  owing  on  a  mortgage  before  ite  due 
dcUe."]  Plaintiff,  in  December  1887,  mortgaged 
land  nnder  Tranrfer  of  Land  Statute  to  the 
defendant  company  to  secure  sum  of  2,000/., 
principal  payable  in  December  1889,  interest 
payable  quarterly  at  rate  of  12^  per  cent,  per 
annum,  or  10  per  cent,  per  annum  if  paid 
punctually.  After  the  end  of  the  third  quarter 
(3rd  October  1888)  plaintiff,  who  had  previously 
been  in  default,  paid  off  the  mortgage  and  all 
moneys  owing  to  date.  The  defendant  company 
accepted  this  money,  and  further  charged  plaintiff 
with  5  per  cei>t.  per  annum  on  the  capital  sum 
for  the  remaining  fifteen  months  which  had  still 
to  run  out  of  the  two  years.  Plaintiff  paid  this 
fifteen  months'  interest,  amounting  to  the  sum  of 
125/.  Afterwards  plaintiff  discovered  that  defend  • 
ants  )tad,  before  the  settlement  of  the  mortgage 
by  plaintiff,  served  a  notice  under  sec.  84  of  the 
Act  No.  301  requiring  payment  of  the  money 
owing  ou  the  mortgage.  The  plaintiff,  on  learn- 
ing of  the  service  of  this  notice,  contended  that 
the  125/.  had  been  paid  by  mistake,  and  sue<l  to 
recover  it  :Seld,  affirming  the  decision  of  the 
primary  judge,  that  the  plaintiff  was  entitled  to 
recover  the  sums  sued  for  paid  by  him  for  interest 
between  the  time  of  paying  off  of  the  mortgage 
and  the  date  at  which  the  principal  sum  secured 
was  due.  The  giving  of  a  notice  by  the  mortgagee 
under  sec.  84  of  Act  No.  301  demanding  from  the 
mortgagor  payment  of  the  **  money  owing"  on 
a  mortgage  entitles  the  mortgagor  to  pay  off 
within  the  time  limited  by  the  notice  both  principal 
and  interest  of  the  mortgage,  although  the  period 
fixed  by  the  mortgage  for  the  payment  of  the 
principal  may  not  have  arrived.  Before  the  date 
fixed  for  payment  of  the  principal  sum  under  a 
mortgage  the  tender  by  the  mortgagor  of  the 
interest  fixed  within  the  period  limited  by  a  notice 
under  sec.  84  of  Act  No.  301  will  prevent  the 
mortgagee  from  exercising  his  power  of  sale  nnder 
sec.  85  of  the  Statute.  Where  a  mortgage  contains 
a  covenant  for  payment  at  a  future  date,  which 
has  not  arrived,  and  for  payment  of  interest  in  the 
meantime,  and  where  the  mortgagor,  after  default 
and  notice  under  sec.  84  of  Act  No.  301,  pays  off 
principal  and  interest  before  such  future  day,  the 
mortgagee  is  entitled  to  payment  of  interest  only 
up  to  the  date  at  which  the  principal  money 
comes  into  his  hands.  By  giving  a  notice  under 
sec.  84  of  Act  No.  301,  enabling  him  to  sell  and  to 
raise  the  principal  at  any  time,  the  mortgagee 


MOBTGAGOB    AND    MOBTGAG] 

continued. 

intimates  to  the  mortgagor  his  rea^new  to  receive 
his  principal  at  any  time.  EwABT  v,  GiHXBii 
Finance  Gctabantbe  and  Aoency  Socibtt  oi 

AUBTBALASIA 625 

Deposit  of  deeds  without  writing — Eqmtable 

mortgage — Statute  of  Limitations  905 
See  Keal  Pbopebtt  Statute.    8. 

Ejectment    by    mortgagee  —  Demand   of 

possession 578 

See  Tbanbfeb  ot  Land  Statute.    2. 
MOTION  FOB  JXJDGMEMT— AdmissioDi 

in  pleading — Question  of  law        -    706 

See  Pbacticb.     14. 
Default  in  pleading — Listing  case      -    273 

See  Pbacticb.    9. 

MUNICIPAL  COBPOBATION— liabait; 

for  unauthorised  act  of  stranger — 
Nuisance  on  highway  .  -  -  781 
See  LocAii  Goyebnment.    2. 

Valuation    of   rateable    properties — Crown 

grants  subject  to  restrictions  -  50 
See  Local  Qovbbnhbnt.    4. 

Penalty  for  encroachment  on  road — Power 

to  prosecute  ....  302 
See  Local  Goyebnxent. 


MXJBDEB— Attempt  to  shoot 
See  Cbimtkal  Law. 


340 


MUTUAL  MISTAKE— Sale  of  land— Mis- 
descript  ion  of  allotments — Privity  001 
See  Vendob  and  Pubchasbb.    3. 

NEGLIGENCE— P;/7»»<(^  a  bare  Uceneee  aad 
child  of  tender  geare — Dangeroue  maehiue.']  Tlie 
plaintiff,  a  boy  ten  years  of  age,  waa  upon  the 
defendants'  pier  by  their  permif«ion,  but  witfaoot 
express  invitation,  nor  in  ezerciae  of  a  right 
Upon  the  pier  defendants  had  a  machine  called  a 
traveller,  which  was  kept  fixed  and  at  rest  oolj 
h\  means  of  heavy  clamps,  which  could  be  railed. 
Plaintiff  sat  down  upon  this  traveller,  and  for  the 
purpose  of  having  a  ride  upon  it,  and  while  so 
sitting  the  clamps  were  raised  and  the  traveller 
set  in  motion  by  other  persons  not  the  defeo* 
dants'  servants,  and  without  plaintiff's  knowledge 
or  consent,  and  plaintiff  was  thereby  injured : — 
Beld,  by  Williams  and  Holbotd,  J  J.,  that  in 
an  action  for  negligence  the  defendants  were  not 
liable  tc  the  plaintiff,  as  he  was  only  a  hire 
licensee  on  the  pier,  and  a  trespasser  on  the 
traveller,  and  the  persons  who  set  the  traveller  in 
motion  were  also  trespasserii,  and  not  the  servants 
of  the  defendant  Per  HionrBOTHAic,  CJ. 
There  was  evidence,  though  scanty,  to  show 
that  plaintiff  was  more  than  a  bare  licensee,  and 
defendants  were  liable  to  the  plaintiff  for  negli- 
gence in  not  fastening  the  clamps  so  as  to 
prevent  them  being  raised  by  tretpassen. 
Sladb     v.     Viotobiak     Railways    ComxiS' 

BI0NEB8 290 
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VBaOTIABIiE  INSTBTnffS2rr->Circum. 
stances  of  suspicion  ...  480 
See  Chsqttb. 

NEWSPAPEB  OOMMENTS-Case  pend- 
ing — Tendency  to  obstruct  ordinary 
ooorse  of  businesD       -        -        -    402 

See  COKTSKPT  OF  COUBT. 

KEW  TBIAI#— Pleading— Bnrden  of  proof- 
Mistake  of  counsel  -  -  -  94 
See  Pb^gtiob.    22. 

NSW  T&XJSTESS—Appointment  of— Ab- 
sence from  jurisdiction — Power  of 
appointment  ....  557 
See  Tbitbts. 

VOTIOE    OF    DISHONOtJBr-Knowledge 

tbat  note  will  not  be  paid    -        -      86 
See  Bill  07  Exohange. 

NXnSANCE  ON  HIGHWAY— Unautho- 
rised act  of  stranger — Liability  of  muni- 
cipal council — Knowledge  of  corporation 
See  Local  Ooybbijiment.    2.  [7dl 


OPTION    OP 

option 
See  Will. 


PTT&CH  ASEB 


4. 


Personal 
•    450 


OBDEB  NISI— Contents  of— Amendments  of 
See  Insolvency  Statute.    7.        [434 

OSDE&S  IN  COUNCIL— Enlargement  of 
time  for  giving  sp<*urity  for  coats — Juris- 
diction under  -  -  -  -  89 
See  Apfbal  to  Pbfvt  Council.    2. 

PABTICULABS— Further  and  better,  appli- 
cation   fc  —  Trespass  —  Description   of 

land 262 

See  Pbacticb.    29. 

— —  Further  and  better  particulars — Practice 
See  Libel. 


— —  Specially  indorsed  writ—  Final  judgment 

See  Practicb.    26.  1 279 

PAETIES—Addingdefendants—Limitof  power 

to  add 280 

See  Practice. 

Adding    parties — *'  Questions    involved    in 

cause  or  matter" — Meaning  of    -    300 
See  Pbacticb.    20. 

TA&TNlEBS^Authority  of  partner  to  borrow 
moMejf,']  A  partner  is  the  agent  of  his  co-partners 
for  the  purpose  of  trauvacting  the  ordinary  part- 
nenhip  business,  and  has  implied  power  to  bind 
his  oo-partners  by  borrowing  money  for  such 
bnsiness ;  but  a  partner  has  no  implied  power  to 
bofrow  money  at  a  rate  of  interest  beyond  a 
nasonable  rate.    QoLDBBBa  v.  Jenkins     -      36 

PABTNEBSHIP  PBOPEBTY  —  Sheriff . 
levy  on — Duty  of  sheriff  -  -  583 
See  Intbbplbadeb. 


PAY]!CENT  INTO  COUBT^Interrogatories 
'  for  purpose  of — Reduction  of  damages — 

Practice 260 

See  DiscoYBBY. 

PENAL  PBOCEEDINGS— Carrying  on  bupi- 
ness  as  druggists — Friendly  society  585 
See  Pharmacy  Act. 

PEBSONA  DESIONAT A— Will  using  term 
"  right  heirs"— Intestacy— Effect  of  In- 
teetate  Sstatee  Act,  No.  230  -  713 
See  Will.    5. 

PETITION  FOB  SEaXTESTBATION— 

Petition  by  corporation — Seal       -     271 
See  Insolybnct  Statittb.    8. 

PETITION  POB  WINDING  XJP-Signa- 
ture  to  petition— Petition  by  attorney- 
under-power — Practice  -  -  135 
See  Companies  Statute.    2. 

PETITION  IN  INSOLVENCY  —  fime 
for  presentation  —  "  Within  twelve  days" 

—Costs Q84 

See  Insolybnct  Statute. 

PH  ABM  ACT  ACT— (iVb.  558),  e.  25,  nri-wo. 
1— «  FriendUf  Societies  Act  1877  "  {No.  590),  #.  18, 
euhaec,  1 — Carrying  on  hunneea  at  chenUtt  by 
trustees  of  Friendly  Sodety-^IAdbUity  of  trustees 
in  penal  proceedings,^  Sec.  18,  sub-sec.  1,  of  Act 
No.  500,  is  limited  to  civil  proceedings,  and  does 
not  apply  to  proceedings  criminal  in  tiieir  nature. 
A  Friendly  Society's  dispensary  dispensed  medi- 
cines to  persons  not  members  of  the  Society.  In  a 
complaint  against  the  trustees  of  the  Society  for 
carrying  on  the  business  of  a  chemist  and  druggist 
in  contravention  of  the  provisions  of  sec.  25  of 
Act  No.  558  .—Held,  that  the  trustees  were  not 
liable  for  such  breach  of  the  law  by  the  Society. 
Shillinqlaw  v.  Clabk  ....    535 

PLEADING^^c/ios  for  slander— Denial  of 
innuendo — Order  XXV,,  r.  4.]  When,  in  an 
action  for  slander,  the  defendant  denies  that  he 
spoke  the  words  as  alleged,  but  admits  a  portion 
of  them,  and  pleads  that  such  portion  is  true 
without  the  meaning  sought  to  be  given  to  them : 
— Keld,  that  such  pleading  is  good.  Pbacook  p. 
WiLKINB 23 

2. Counierclaim—"  Rules  of  the  Supreme 

Court  188^"— Order  XXL,  r.  16- Order XXIIl , 
r.  &•— Order  XXVI.,  r.  3— Order  XXXVL, 
rr.  10,  32  —  Counterclaim  —  IHsoontinuance  of 
action,']  Order  XXI.,  r.  16,  includes  a  case  of  a 
counterclaim  between  a  plaintiff  and  a  defendant 
simply,  as  well  as  a  case  where  the  defendant  by 
his  counterclaim  brings  in  a  third  party.  A 
defendant  cannot  be  stopped  from  recovering  on 
his  counterclaim  because  a  plaintiff  discontinues 
the  action,  and  therefore  in  such  a  case  the 
defendant  may  enter  the  counterclaim  for  trial. 
Leithbad  v.  Hbly 417 
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PIiEABZNG—^oiUtiMMf. 

3«  Embarrcuting  Ple<tdingJ]     Matters 

which  go  merely  to  the  question  of  costs  are  not 
material  facts  for  pleading  within  the  meaning  of 
Order  XIX,  r.  At,  and  a  paragraph  pleading  snch 
matters  will  he  struck  out.  Sui«dbbcombb  v. 
Stubb 509 

4,  Memorandum  of  dote  of  pleadings — 

Order  XXU,,  r.  6  {a^^-Order  XXIIL,  rr.  5, 6»— 
Tima  for  filing — Joinder  of  issue.']  The  plaintiff 
brought  an  action  to  recover  the  amount  of  wages 
due ;  the  defendants,  in  their  defence,  denied  cer- 
tain allegations  contained  in  the  claim,  and  with 
^  denial  of  liability  paid  money  into  Court, 
alleging  that  the  sum  so  paid  in  was  sufficient. 
The  plaintiff,  in  his  reply,  joined  issue  as  to  the 
deniid  of  the  allegations,  and  in  his  second  para- 
graph alleged  that  the  money  paid  in  was 
insufficient  to  satisfy  his  claim.  The  reply  was 
delivered  on  the  9th  September,  and  the  memo- 
randum of  close  of  pleadings  was  filed  on  the  18th 
September : — Held,  that  the  reply  did  not  operate 
aa  a  mere  joinder  of  issue,  and  that  the  memo- 
randum was  filed  in  time.     Stahl  d.  Bank  or 

iAuSTBALASIA 523 

5.  Practice — *' Rules    of   the     Supreme 

Court  1884"— Oriter  XIX.,  rr.  4,  16— Form  of 
repljf — Departure — New  ground  of  claim — Statute 
of  Frauds — Part  performance.]  The  plaintiff, 
who  was  the  vendor  of  certain  land,  brought  an 
action  against  the  purchaser  for  specific  perform- 
ance of  a  contract  for  the  sale  of  land.  In  the 
statement  of  claim  the  plaintifl^s  cause  of  action 
was  founded  upon  a  memorandum  in  writing,  by 
virtue  of  which  he  alleged  that  he  agreed  to  sell 
to  the  defendant  certain  land  on  certain  terms. 
The  defendant  in  his  defence  alleged  that  the 
memorandum  was  not  to  be  binding  upon  the 
parties  until  a  formal  contract  was  drawn  up,  and 
he  objected  that  the  memorandum  did  not  comply 
with  the  provisions  of  sec.  107  of  The  Instruments 
and  Securities  Statute.  The  plaintiff  in  his  reply 
set  up  part  performance  of  the  contract  on  the 
defendant,  and  that  therefore  the  defendant  was 
estopped  from  raising  this  defence  under  sec.  107. 
The  defendant  took  out  a  summons  to  have  the 
reply  struck  out  as  being  embarrassing,  and  on 
the  ground  that  it  raised  a  new  cause  of  action, 
and  was  a  departure,  and  also  that  it  alleged  a 
material  fact  upon  which  the  plaintiff  relied,  and 
should  therefore  have  been  contained  in  the  state- 
ment of  claim.  Tlie  summons  was  dismissed  by 
x*fieckett,  J.,  and  the  defendant  appealed : — Held, 
that  the  reply  was  good.  South  SuBxrBBAN 
Land  Company  v.  Hughbb      -  -    308 

Default  in — Judgment,  motion  for    -    273 

See  Pbactioe.    9. 

Motion    for  judgment  upon  admissions  in 

pleadings — Question  of  law  -    706 

See  Pbacticb.     14. 

Obscurity  of  reply — Burden  of  proof— Mis- 

take of  counsel — New  trial  -         -      94 
See  Pbactioe.    22. 


POSSESSION,  ABAimojmxsrr  of- 

Adverse  possession — Awimus  reverteuH 
See  Tbansfbb  of  Land  Statutb    [738 

POWEB    OF    APPOINTMEirr— Appur- 

tenant  to  life  estate— Cessor  of  estate- 
Loss  of  power  of  appointment  -  748 
See  Will.    2. 

PBACTICE— ^<;(f»>^  defendant*^"  Sales  of 
Supreme  Court  lSS4t*'— Order  XVI,,  r.  11— 
lAvnt  of  power  given  hg  rule  to  add  partiek.] 
The  test  whether  a  party  may  be  added  u  a 
defendant  is  whether,  under  the  old  system  of 
pleading,  the  defendant  could  have  sacoessMj 
pleaded  in  a  plea  of  abatement,  the  non-joindor 
of  the  party  sought  to  be  added  as  eo-defendani 
MuNEO  V.  O'Hanlon  -  -  •  •  280 
2.  Administration  «i^— "  The  Judica- 
ture Act  1883"  (No.  761),  #.  59.]  Sec.  69  of 
Act  No.  761  is  applicable  to  actions  in  the  form 
of  an  administration  suit  where  the  property,  the 
subject-matter  of  the  suit,  is  within  the  juriidie> 
tion.    Bell  v.  Kemp        ....    525 

8.  Appeal — Stag  of  proceedings'— Went 

of  means  on  part  of  respondent.]  Stay  of  proceed- 
ings  pending  an  appeid  to  the  Full  Court  will 
not 'be  ordered  unless  evidence  be  adduced  to 
show  that  the  respondent  will  be  unable  to  lepaj 
the  money  ordered  to  be  paid  to  him  by  the  appel- 
lant, in  the  event  of  the  respondent  being  oDsae- 
cessful  on  the  appeal.     Hosdsbv  v.  Smith    fil2 

4.  Bill  of  SaU—Regulae  Generalet, 

I6th  August  1876,  r.  11— Memorandum  of  satis- 
faction on  a  bill  of  sale — Practice— Corporets 
seal  to  be  affixed.]  For  the  purpose  of  obtainiog  1 
judge's  order  for  the  entry  of  a  memorandom  of 
satisfaction  on  a  bill  of  sale,  it  is  necessaxy  that 
the  satisfaction  piece  should  be  signed  by  one  of 
the  parties  to  the  bill  of  sale.  It  is  not  sufficient 
in  the  case  of  an  incorporated  company  that  the 
managing  director  should  sign  on  behalf  of  the 
company,  at  least  unless  he  is  proved  to  be  the 
authorised  a^rent  of  the  company  for  that  puipcn; 
otherwise  it  is  necessary  that  the  seal  of  the  con- 
pany  should  be  affixed.  Ik  bb  McCsACEn'i 
City  Bbswebt  -        •       •   270 

5.  Capias — Application  for  disduag^tf 

person  arrested  under  a  writ  of  capias— Form  ef^ 
An  application  for  the  discharge  of  a  peison 
arrested  under  a  writ  of  capias  should  be  by  1 
rule  or  order,  and  not  by  summons.  Wilib  0. 
Castellano 7U 

6.  Consolidation  of  Actions —-Bultt 

of  the  Supreme  Court  1884,"— Order  XLIV.,r» 
8 — Consolidation  of  tsctions — Conduct  of  test  ease, 
who  is  entitled  to.]  Two  persons,  A  and  C, 
members  of  a  land  syndicate,  brought  aetioiii, 
each  on  his  own  behalf,  against  the  same  defend- 
ants with  reference  to  a  contract  for  the  sale  of 
land.  A  third  person,  B,  afterwards  oommeneed 
an  action  on  behalf  of  himself  and  all  the  other 
members   of  the   syndicate   against  the  «iiie 
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defendants.  This  third  action  was  commenced  in 
ponoance  of  a  resolntion  arrived  at  by  the 
majority  of  the  members  of  the  syndicate.  Sub- 
sequently the  first  two  plaintififs  amended  their 
actions  by  stating  that  they  each  sued  on  behalf 
of  himself  and  all  other  members  of  the  syndicate. 
The  action  in  which  B  was  plaintiff  had  proceeded 
further  than  the  other  actions,  and  was  set  down 
for  trial.  Upon  an  application  by  the  defendants 
to  have  the  actions  consolidated,  or  that  two  of 
the  actions  should  be  stayed  pending  the  trial  of 
the  third : — Reldy  that  the  action  of  B  and  others 
should  proceed,  and  that  the  other  two  actions 
should  be  stayed.    Balianttne  v.  Raphael  267 

7. County   Court — **  AdminUtration  of 

Justice  Act  1885"  {No,  844),  «ec.  7  (tub-see,  8), 
tee.  8—"  The  County  Court  Statute  1869"  (No, 
345),  ee.  35,  56,  67,  GS—Notice  of  defence  by 
attorney  who  has  not  eigned  roll — Striking  out 
ease — Appearance.']  Defendant's  attorney  gave 
notice  of  intention  to  defend  under  sec.  7,  sub- 
sec.  3,  of  Act  No.  844,  before  he  had  signed  the 
roll  of  attorneys.  At  the  trial,  plaintiff's  attorney 
contended  he  was  entitled  to  treat  defendant's 
notice  and  appearance  as  a  nullity,  and  refused  to 
proceed  with  his  case.  The  learned  judge  of  the 
County  Court  thereupon  neither  adjourned  the 
ease  nor  entered  a  nonsuit,  but  struck  the  case 
out  with  costs : — Held,  that  the  case  should  be 
reinstated,  and  order  of  the  judge  striking  out 
set  aude.    Cliffobd  v.  Bsaos.        -        -    516 

8. County  Court — "  The  Judicature  Act 

1883  "(ilTo.  761),  «.  66—Infunction  to  restrain 
proeeedinge  in  inferior  Court — Jurisdiction  of 
Supreme  Court — Practice,']  Since  "  The  Judica- 
ture Act  1883,"  the  Supreme  Court  has  no 
power  to  stay  proceedings  in  actions  in  the  County 
Court  pending  proceedings  which  are  being  taken 
in  the  Supreme  Court.  Stbel  «.  East  Mitoham 
Buck  Coicpakt 291 

0. DefamU  in  pleading—'*  SuUs  of  the 

A^reme  Court  1884"— Ordtfr  XXFIL,  r.  11— 
Motion  for  Judgment.]  Where  the  defendant  has 
made  default  iu  pleading,  the  plaintiff,  in  a 
motion  for  judgment  for  want  of  defence,  must 
set  it  down  in  the  list  of  causes  for  trial,  and 
most  move  for  judgment  when  the  case  is  called 
on  in  the  ordinary  course  at  the  hearing. 
Habbib  v.  Bowlst.  ....    273 

10.  Defence  arising  after  defence  de- 

Utered—"  Mules  of  the  Supreme  Court  1884"— 
Order  XXIV.,  r,  2 — AppUcation  to  be  made  by 
summons — Affidavit  in  support  of]  An  applica- 
tion to  deliver  a  further  defence,  which  has 
arisen  after  the  delivery  of  defence,  should  be 
by  summons,  and  should  be  supported  by  an 
affidavit  stating  that  the  matter  is  true,  and 
when  it  arose.  JSxparte  application  for  leave  to 
add  a  farther  defence.  SAimEB  v.  Sundeb> 
COMBB 580 
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11.  Interrogatories — Construction   of 

documents — Documents  in  Insolvency  Court,] 
A  defendant  cannot  be  compelled  in  his  answer 
to  interrogatories  to  give  his  opinion  upon  the 
construction  of  the  terms  of  a  deed.  Where  a 
party  is  interrogated  as  to  the  evidence  given  by 
him  at  an  examination  in  the  Insolvency  Court,  it 
is  not  suflScient  for  him  in  his  answer  to  state 
that  he  is  unable  to  remember  what  took  place, 
but  he  is  bound,  where  the  depositions  are  acces- 
sible to  him,  to  inspect  the  depositions,  and  after 
refreshing  his  memory  to  state  what  took  place 
at  the  examination.    Lookeb  v,  Mubfhy      348 

12.  Judgment— Final  judgment^*'  Rules  of 
Supreme  Court  19S4"— Order  XIV,,  r.  1— 
Affidavits,]  An  affidavit  in  support  of  an  appli- 
cation under  Order  XIV.,  r.  1,  must  be  made  by 
some  person  who  can  swear  positively  to  the  facts 
verifying  the  cause  of  action,  and  if  he  can  so  do, 
the  rule  will  be  complied  with  on  his  swearing 
that  in  his  belief  there  is  no  defence  to  the  action. 
Elliott  v.  Fotjvdb 356 

18.  Judgment  by  consent — Order  XLI, 

r.  9 — "  The  Common  Law  Procedure  Statute 
1865"  (No,  274),  *.  Ze&-Seal  of  company.] 
Where  appearance  has  been  entered  by  parties  to 
an  action,  no  order  for  entering  judgment  by 
consent  shall  be  made  except  as  provided  by  rule 
9  of  Order  XLI.  Sec.  366  of  Act  No.  274  is 
impliedly  repealed  by  Order  XLI.,  r.  9.  Where  a 
company  is  one  of  the  parties  to  an  action,  its 
se^l  must  be  attached  to  the  consent,  and  the 
attachment  of  the  seal  must  be  yeriiied.  Fbtxbs 
o.  St.  Claib  CoMPAiTT      ....    386 

14.  Judgment  upon  admissions  in  pleadings, 
application  for—'*  Rules  of  the  Supreme  Court 
1884  "—Order  XXXII,  r.  6— Question  of  law.] 
In  an  application  under  Order  XXXII.,  r.  6, 
for  judgment  upon  admissions  contained  in  plead- 
ings, the  judge  will  not  make  an  order  where  an/ 
difficult  question  of  law  is  raised.  Gbbio  Sl 
MuBBAY  &  Co.  V,  Hutchinson        -       •    706 

15.  Jury—**  Rules     of  the    Suprewte 

Court  lSS4t"— Order  XXXVI,,  r,  Z— AppUcation 

for  jury,]  Applications  for  a  jury  in  cases  within 
r.  3  of  Order  XXXVI.,  should  be  made  by 
summons.    McNamaba  v.  Cambbon  -        -    534 

16.  Landlord  and  tenant—'}  Rules  of 

the  Supreme  Court  1S&4,"— Order  III,  r.  6  (F.) 
— Order  XIV.,  r.  1 — Specially  endorsed  writ — 
Tenant  at  sufferance.]  Order  III.,  r.  6  (P.),  does 
not  apply  to  an  action  to  recover  possession  of  land 
by  a  landlord  against  a  person  who  is  merely  a 
tenant  at  sufferance.    Leake  v.  Fibld       -    358 

17.  Married  woman — Separate  estate — 

"  RuUs  of  Supreme  Court  1888  >*— Order  XTV., 
r.  1 — Application  to  sign  final  judgment — Evi- 
dence— Affidavit,  sufficiency  of.]  In  an  applica- 
tion to  sign  final  judgment  under  Order  XIV.,  r.  1, 
against  a  married  woman,  no  allegation  appeared 
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on  the  wrifc  ai  to  the  tact  of  her  being  poiseseed 
of  aeparate  property,  bat  an  affidavit  was  filed  bj 
the  acooontant  of  the  plaintiff  bank  deposing  that 
"  he  was  informed,  and  verily  believed,  that  the 
defendant  was,  and  still  is,  possessed  of  separate 
estate."  No  grounds  of  his  belief  were  stated : — 
Meld,  that  this  affidavit  was  insufficient  to  prove 
the  necessary  fact  that  the  defendant  was  pos- 
sessed of  separate  estate,  and  the  application  most 
he  refused.    Ck>iiONiAL  Bavk  v.  Kbbb  4 

18.  Memoramdwm    of    appearance — 

Ordtr  XIL,  rr.  8  and  9 — Signing  judgment  in 
defamU  of  appearanee — Sealed  dnpUeaie  memO' 
randnm  ef  appearanee — Irregnlariig.']  The 
fiulure  by  a  defendant  to  serve  a  sealed  duplicate 
memorandum  of  appearance  accompanying  notice 
of  appearance  does  not  render  the  appearance  a 
nullity,  and  a  plaintiff  cannot  sig^  judgment 
thereu|K>n  an  for  default  of  appearance.  Smith  v. 
Dobbin  (3  Kx.  Div.  838)  disagreed  with.  Lyicav 
V.  Fbavklih 2 

19.  Parties^"  Mulee  of  Supreme  Court 

1SS4,"— Order  XFL,  r.  i—Subetiiution  ofpartiet 
to  an  action — Notice.']  Where  it  is  sought  to  strike 
out  the  name  of  a  plaintiff  in  an  action,  and  to 
have  him  joined  as  a  defendant,  it  is  necessary  U\ 
serve  such  plaintiff  with  notice  of  the  application. 
SmoLAiB  r.  Natlob        ....        7 

20.  Partite  to  action— **  Mulct  of  the 

Suffreme  Court  1884"  Order  XF/.,  rr.  4,  16— 
"  QucMiions  involved  in  cause  or  matted,"  tnean- 
ing  of— Joinder  ofpartiet — Pleading — Practice.'] 
The  plaintiff  company  suetl  the  defendant, 
O'Hanlon,  for  calls.  The  defence  set  up  the 
plea  of  infancy.  From  answers  to  interroga- 
toriee  it  was  alleged  that  the  defendant  had 
never  bought  the  shares,  but  that  they  had 
had  been  purchased  by  one  Moffatt,  and  trans- 
ferred by  him  to  the  defendant,  and  the  defen- 
dant's name  was  put  on  the  register.  The 
plaintiff  then  applied  for  leave  to  add  Moffatt 
as  a  party  to  the  action.  The  application  was 
refused  by  Williams,  J.,  on  the  ground  that  he 
had  no  jurisdiction  to  make  the  order,  and  the 
plaintiff  appealed: — Held^  that  the  Court  or  a 
jndge  hud  power,  under  Order  XVI.,  r.  11,  to 
add  the  name  of  Moffatt  as  a  party  to  the  action, 
as  the  right  of  the  plaintiff  sgainst  him  in 
respect  of  these  shares  was  a  "  question  involved  " 
in  the  action  against  O'Hanlon.  Mukbo  &  Co. 
©.O'Hanlon 300 

21. Pertonal  representative — **  Rules  of 

the  Supreme  Court  1884"— Orrf«-  XVL,  r.  46— 
Appointment  of  personal  representative.']  The 
pliiintiff  sued  the  defendant  for  damnges  for 
breach  of  covenant  for  title  contained  in  a  con- 
veyance. Afl^er  appearance  had  been  entered, 
M.  Benjamin  was  appointed  guardian  ad  litem 
for  the  defendant,  who  was  of  unsound  mind. 
After  the  action  had  been  set  down  for  trial  the 
defendant   died.    The  defendant   left  a  will  in 
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which  M.  Beigamin  was  appointed  the  executor, 
but  although  several  months  had  elapsed,  probate 
had  not  been  taken  out.  M.  Benjamin  objected 
to  being  appointed  to  represent  the  estate  of  the 
deceased  for  the  purposes  of  the  action,  and 
application  was  made  by  the  plaintiff  under 
Oi^er  XVI.,  r.  46,  that  M.  Benjamin  should  be 
appointed  by  tho  Court  as  the  legal  representative 
for  the  purposes  of  the  action,  or  that  he  should 
be- allowed  to  proceed  without  any  representative 
being  appointed  at  all  :—Meld,  that  Order  XVI., 
r.  46,  did  not  apply  to  a  case  of  this  description, 
and  tlie  application  must  be  refused.  Dowdy  v. 
BnvjAuuf 538 

22. Pleading^ Obecuritg  of  reply- 
Order  LVIIL,  r.  6— Burden  of  proof— Mis- 
take of  counsel — Failure  of  justice — Appeal- 
New  trial.]  The  plaintiff  brought  an  action 
to  have  it  declared  that  the  defendant  was 
a  trustee  for  her  for  certain  lands,  and  con- 
sequential relief,  and,  by  her  statement  of 
claim,  based  her  case  on  a  declaration  of 
trust  executed  by  the  defendant  on  26th  January 
1874,  which  recited  that  the  lands,  the  subject 
matter  of  the  action,  and  others  had  been  par- 
chased  with  the  plaintiff's  money  and  transferred 
to  the  defendant  as  a  trustee  for  her,  as  the 
defendant  thereby  acknowledged,  and  by  which 
the  defendant  declared  that  he  held  the  lands  in 
trust  for  her.  By  his  defence  the  defendant 
admitted  the  execution  of  the  declaration  of  tnut, 
but  alleged  that  it  was  not  true,  as  stated  therein, 
that  the  lands  were  bought  with  the  plaintiff's 
money,  or  transferred  to  him  as  a  trustee  for  her, 
but  that  they  were  purchased  on  the  joint  account 
of  the  plaintiff  and  himself,  and  that  the  declara- 
tion was  executed  merely  by  way  of  security  to 
the  plaintiff,  and  that  afterwards,  in  August  1877, 
it  was  agreed  between  the  plaintiff  and  the  defen- 
dant that  the  joint  account  should  be  closed,  and 
that  the  defendant  should  take  the  lands  claimed 
in  this  action,  and  should  transfer  to  the  plaintiff 
the  other  hinds  mentioned  in  the  declaration  of 
trust,  which  he  accordingly  did,  and  that  though 
he  allowed  the  declaration  of  trust  thereafter  to 
remain  in  the  plaintiff's  hands,  it  was  as  a  security 
for  another  debt  which  had  since  been  satisfied. 
The  defendant  also  counter-claimed  for  a  declara- 
tion til  at  such  declaration  of  trust  was  executed 
merely  as  a  security  and  for  delivery  up  thereof 
to  the  del'endant  for  cancellation,  or  in  the  alter- 
native for  an  account  of  the  joint  dealings  between 
the  parties.  The  plaintiff  by  her  reply  joined 
issue  on  that  paragraph  of  the  defence  which 
alleged  that  the  statements  in  the  declaration  of 
trust  were  untrue,  and  on  the  statement  that  the 
lands  therein  mentioned  were  purchased  on  their 
joint  account,  but  she  admitted  that  there  had 
been  joint  deadings  between  the  parties,  and  that 
in  August  1877  an  agreement  was  come  to  between 
the  parties,  but  she  alleged  that  the  agreement 
was  that,  in  consideration  that  the  plunt4ff  would 


Digitized  by 


Google 


Vol.  XV. 


INDEX. 


868 


TSLAOnCE—eonHnMed. 

forgive  the  defendant  the  sum  of  money  in  which 
he  was  then  indehted  to  the  plaintiff  on  account 
of  their  joint  dealings,  the  defendant  would  hand 
over  the  securities  in  connection  therewith,  and 
transfer  to  her  all  the  land  mentioned  in  the 
declaration  of  trust,  all  of  which  he  had  not  done. 
The  case  was  tried  before  a  judge  without  a  jury. 
Counsel  for  the  plaintiff  put  in  evidence  the 
declaration  of  trust,  called  no  evidence,  and  closed 
his  case.  Counsel  for  the  defendant  then  elected 
not  to  call  any  evidence  for  the  defence.  The 
learned  judge  gave  judgpnent  for  the  plaintiff  on 
her  claim,  hut  said  nothing  about  the  counter- 
claim. Otk  appeal  to  the  Full  Court : — Held,  that 
under  the  circumstances  the  judg^  was  right  in 
the  course  he  pursued,  inasmuch  as  the  burden  of 
proof  of  the  agreement  which  displaced  the  decla- 
ration of  trust  was  upon  the  defendant.  Held 
aUoy  that,  as  there  had  been  a  miscarriage  of 
justice  inasmuch  as  the  case  which  the  parties  had 
come  to  try  had  not  been  tried,  and  such  mis- 
carriage was  caused  by  a  mistake  of  the  defen- 
dant's counsel,  which  might  have  been  induced  to 
by  the  obscurity  of  the  plaintiff's  reply,  the  Court 
had  power  under  Order  LVIIL,  r.  5,  to  order  a 
new  trial,  and  accordingly  did  so,  but  ordered  the 
defeudaut  to  pay  the  costs  of  the  first  trial  and  of 
the  appeal.    Wabbubtok  o.  Altson  -        •      04 

2Z,  Production  of  document  hif  protho- 

moiary—*' Sulee  of  Supreme  Court  188*"— 
Appendix  O —  Court  fees,']  Where  a  party  desires 
a  document  to  he  produced  by  an  officer  from  the 
pruthonotary*s  office,  he  must  pay  the  fee  of  H.,as 
required  by  Appendix  O.    Lookbb  v,  Mubpht 

[286 

24.  Sereiee   of   wrii—"  Mules  of  the 

Supreme  Court  1884'*— Order  /X,  r.  2— "  The 
Judicature  Act  1883  "  (No.  761),  *.  69—Substi- 
tuted  service — Defendant  resident  out  of  juris- 
diction^ Where  a  defendant  is  resident  out  of  the 
jurisdiction  at  the  time  the  action  is  commenced, 
and  a  writ  for  service  oat  of  the  jurisdiction  has 
been  obtained,  the  judge  has  no  power  under 
Order  IX.,  r.  2,  to  direct  substituted  service  of 
such  writ.     Moubbat  v.  Riobdan    -        -    354 

25.    Service    of  writ    of  summons — 

"BuUs  of  Supreme  Court  1884"— Orier  /X, 
r.  8 — Defendant  company  not  in  Jurisdiction,  but 
carrffing  on  business  Xy  agent — Setting  aside 
service  and  writ.  Where  a  defendant  company 
had  no  registered  office  within  the  jurisdiction, 
but  carried  on  business  here  through  an  agent  who 
was  neither  head  officer,  clerk,  treasurer,  manager, 
inspector,  nor  secretary  of  such  company  within 
the  meaning  of  Order  IX.,  r.  8.  Held,  that 
service  of  writ  of  summons  on  such  agent  was 
not  good  service  as  against  the  defendant  company, 
and  would  be  set  aside.  McCub  o.  Austbalabian 
U.SJJ.CO. 332 

26*  Specially  indorsed  writ — Particu- 
lars.   Where  a  writ  purports  to  be  a  specially 
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indorsed  writ,  it  must  follow  the  forms  given  in 
Appendix  C,  sec.  4,  and  must  give  particulars  of 
demand.    Wikdbob  Covebb  Palaob  v.  Chbbl 

[279 

^SW*  Specially   indorsed   writ — "£ules 

of  the  Supreme  Court  1884"— Oreter  XXVII,, 
r.  1 — Order  III,,  r,  6 — Statement  of  claim — 
Signature  — Pleadings.  The  **  Mules  of  the 
Supreme  Court  1884"  do  not  intend  or  require 
that  a  special  indorsement  on  a  writ  shall  be 
signed  as  a  pleading  in  manner  provided  by  Order 
XIX.,  r.  4.  The  fact  of  a  party  indorsing  on 
his  writ  a  demand  in  the  form  given  in  the 
schedule  of  pleadings  does  not  make  such  writ  a 
pleading.    Clabton  v.  Botd    -        -        -      34 

28.   Substituted  service  of  wrii—*' Mules 

of  the  Supreme  Court  1884,"— Order  IX,,  r.  2.] 
The  plaintiff,  who  was  resident  in  Sydney,  sued 
the  defendant,  who  was  in  England,  for  money 
jent.  The  money  had  been  lent  in  Sydneyi  The 
writ  issued  was  an  ordinary  writ  for  service 
within  the  jurisdiction.  The  plaintiff  obtained 
an  order  for  substituted  service  of  the  writ  upon 
the  defendant's  agent,  resident  in  Melbourne. 
The  defendant  sought  to  set  aside  the  writ  and 
order  for  substituted  service  : — Held,  that  the 
writ  was  wrongly  taken  out,  and  that  the  order 
for  substituted  service  should  be  set  aside. 
Stephen  v.  Pain 632 


29.  Trespass,aetionfor—"  Mules  of  the 

Supreme  Court  1884"— Orrf«-  XIX.,  r.  25»— 
Description  of  land  trespassed  upon.  In  an 
action  for  trespass  the  defendant  is  not  entitled  to 
have  the  land  alleged  to  have  been  trespassed 
upon  described  by  metes  and  bounds.  Sutton  v. 
Ahbbn 2^ 

Affidavit  that  no   depositions  were  taken 

before  justices— Order  bad  on  its  face 
See  Mabbibd  Women.  [634 

Bankers'  books — Production  of  books    360 

See  Banbbbs'  Books  £y;DENOB. 

Certificate    for    counsel — Amendment    of 

order 294 

See  Costs. 

Change  of  venue       ...        -    353 

See  Venue. 

Costs  of  appeal,  security  for — Special  cir- 

cumsiances  ....    359 

See  Appeai..    2. 

Criminal      law — Communication     between 

judge  and  jury  in  absence  of  prisoner — 

Open  court 40 

See  Criminal  Law.    4. 

Discontinuance    by    )>laintiff— Defendant's 

right  to  enter  cause  for  trial — Counter- 
claim   417 

See  Pleading.    2. 

Decision  of  Full  Court  on  points  reserved — 

Appeal  from         -         -         -         -     'JW 
See  Appeal  to  Pbitt  Council. 
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Divorce — CoUusion — Calling  of  witnesses  by 

judge 118 

See  Mabbiaqb  akd  Matbimokial 
Causes. 

Evidence  of  child  of  tender  years — Capacity 

— Right  of  prisoner's  counsel  to  cross- 
examine  on  capacity  •  •  •  15 
See  EviDBNCH. 

Foreign  administration — Seal  of  Supreme 

Court — Original  letters  to  be  sealed  116 
See  P&OBATE  Pbactiob.    5. 

Further  particulars — Justification     -    2B2 

See  Libbl. 

Indorsement  of  district  on  petition — Wrong 

indorsement — Amendment  -  •  668 
See  Insolvbnct  Statute.    4. 

Insolvency — Assignee's  power  to  admit  or 

reject  proof  of  debt  before  meeting  of 

creditors 176 

See  Insolvency  Statute.    6. 

Insolvency — Objection  on  form  of  proceed- 

ings not  included  in  notice — Costs  684 
See  Insolyency  Statute. 

Interpleader — Partnership  property — Duty 

of  sheriflf— Levy  -  .  -  -  583 
See  Intebpleadeb. 

Interrogatories    tending     to    criminate — 

Refusal  on  oath  to  answer  -  -  612 
See  Intbbbooatobibs. 

-  —  Mandamus — Desertion  of  municipal  council 

See  Abattoibs  Statute.  [81 

Non-filing    accounts — Breach    of  bond — 

Motion  to  assign ....  671 
See  Administbation  Aot. 

Payment  of  money  into  Court — Reduction 

of  damages — Interrogatories  -  260 
See  DiacoYEBY. 

Probate — Appointment  of  company  in  place 

of  executor — Passing  accounts  -  570 
See  Pbobate  Pbacticb.    3. 

Probate — Rule  to  administer  freehold  land 

— Rule  not  taken  out  for  twenty-three 
years — Signature  nunc  pro  tunc  -  115 
See  Pbobate  Pbacticb.    2. 

Probate  for  purposes  of  title  —  Death  of 

testator  before  Act  610 

See  Pbobate  Pbactice.    9. 

Scire  facias — Concurrent  remedy — Repeal  of 

Crown  grant  ....  638 
See  Cbown  Gbant. 

Slander — Admitting  portion  of  words  spoken, 

and  that  such  portion  without  the 
innuendo  is  true  -  -  -  -  23 
See  Pleading. 

Set-off  exceeding  justices'  jurisdiction — Costs 

See  Justices  op  the  Pbaob.    2.    [334 


PBACTICB— oofli^MiMi. 

Setting   aside  judgment  —  Discretion   of 

judge  -         •    580 

See  iNBTBUnKTS  ASD  SbCUBITIBB 

Statute.    3. 

Will — Signature  by  testator  in  attestatioD 

clause — Materials  for  obtaining  probate 
See  Pbobate  Pbacticb.    7.  [692 

Winding  up  company  —  AdvertisemeDt — 

Dispensing  with  seven  days'  notice- 
Signature  to  petition  -  -  -  135 
See  CoiCFAKiBS  Statute.    2. 

PBIMOGENITUBE— Grant  of  administra- 
tion, eta. — Person    entitled    to  grsnt 

of 616 

See  Pbobate  Pbactice.    10. 

PBINCIPAL  AND  AGENT— Authority 
of  partner  to  borrow  money  for  purposes 
of  firm — Interest  at  unreasonable  rate- 
Notice         36 

See  Pabtnbhs. 

PRIVILEGED  COMirCTNICATIONS- 

Libel — Statements  made  in  ordinarr 
course  of  business  .  .  .  g 
See  Dbfahation.    2. 

PBIV7  COUNCIL— Appeal  to— Enlaigeinent 
of  time  for  giving  security  for  costs  89 
See  Appeal  to  Pbivy  Council.    2. 

Appeal  to  from  decision  of  Full  Court  on 

points  reserved — Practice  -  -  711 
See  Appeal  to  Pbtvy  Couvcil. 

PBOBATE  DXJTT— Transfer  by  fiither  to 
children — Evasion  of  duty— ^onstructiTe 
intent  to  evade  duty    ...    212 
See  Duties  on  Estates  of  Dbcbased 
Pebsonb. 

PBOBATE  l^BJLCTlC^^Adveriitemenifar 

probate  to  three  exeoutore — Subsequent  renunci- 
ation by  two — Re^f,  Gen^2^d  Jmns  1873,  kule^.] 
On  un  application  for  probate  of  a  will  where  the 
advertisement  of  intention  to  apply  was  for  probate 
to  the  three  executors  appointeid  by  the  will,  and 
two  of  them  bad  since  duly  renounced,  the  Coiui 
granted  probate  to  the  third  without  requiring  a 
fresh  advertisement.    In  Will  op  Duir&'BS    433 

2.  Application  for  rule  to  administer 

freehold  land  granted — Order  not  taken  out  for 
tnai^  years — Signature  nmnc  pro  tuncJ]  Where 
an  application  for  a  rule  to  administer  fireehold 
land  was  granted  in  1868>  but  the  rule  was  not 
taken  out,  the  Court,  after  the  lapse  of  twenty- 
three  years,  made  an  order  durecting  the  Master 
to  sign  nunc  pro  tunc  an  order  for  a  mle  to 
administer.    Ik  be  Mabtik       -        >        -    116 

8.  Appointment  of  company  in  place  ^ 

executor— Act  No,  842,  m.  5  and  6— Consent  of 
Court — Estate  partly  administered  by  € '-^ 
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FSOBATE  VBJL0T10J&— continued, 

Pauing  aeetmnUJ]  The  Court  will  not  give  its 
consent,  under  sees.  5  and  6  of  the  Act  No.  842, 
to  the  appointment  of  the  Trustees,  Executors 
and  Agency  Companj  Limited,  to  perform  and 
discharge  the  acts  and  duties  of  an  executor  in 
pkce  of  an  executor  who  has  administered  a  large 
portion  of  the  estate  of  the  testator  until  such 
executor's  accounts  have  been  passed  before  the 
Master.    In  thb  Will  of  Sweeney       -    570 

4.  JSxecutors*  commitsion — "   Commu- 

Hon  "  given  hy  wUl — EemunerationJ]  A  testator 
by  his  will  appointed  two  eiecutors  and  trustees, 
and,  after  bequeathing  certain  pecuniary  legacies 
and  his  furniture,  gave,  devised,  and  bequeathed 
to  them  his  residuary,  personal  and  real  estate 
upon  trust  for  sale  and  conversion,  with  full 
discretionary  power  to  postpone  the  sale  and  carry 
on  his  business ;  and  he  directed  them  to  stand 
possessed  of  the  proceeds  upon  trust  to  pay  or 
retain  the  expenses  incidental  to  the  preceding 
trusts,  and  his  debts,  funeral  and  testamentary 
expenses ;  and,  after  payment  thereof,  to  set  apart 
20,000^.  to  be  invested  and  the  income  applied  for 
the  benefit  of  his  wife.  And  be  gave  and  be- 
queathed to  the  trustees  or  trustee  for  the  time 
being  (if  more  than  one  in  equal  shares)  to  be 
retained  to  and  for  their  and  his  own  use  and 
benefit  a  commission  of  1  per  cent,  on  the  net 
amount  which  should  be  realised  from  such  sale 
and  conversion  after  payment  of  his  debts, 
funeral  and  testamentary  expenses,  the  expenses 
of  the  preceding  trusts,  and  the  legacies  and 
bequests  aforesaid.  And  he  directed  that  they 
should  invest  the  moneys  arising  from  such  sale 
and  conversion.  And  he  willed  and  directed 
that  his  trustees  or  trustee  should  and  might 
during  the  subsistence  of  the  trusts  of  his  will 
retain  for  his  or  their  own  use  a  commission  at 
the  rate  of  2\  per  cent,  upon  the  annual  rents,' 
dividends,  interest  or  income  for  the  time  derivable 
from  his  estate.  And  he  directed  them  to  stand 
possessed  of  the  remainder  of  the  proceeds  of 
the  sale  and  conversion  upon  trust  for  his  children 
who  should  attain  twenty-one,  or,  being  females, 
marry.  By  a  codicil  he  appointed  a  third  trustee 
and  executor,  and  gave  certain  other  legacies. 
The  three  executors  proved  the  will,  and  acted  in 
the  execution  of  the  trusts.  They  then  applied  for 
liberty  to  pass  their  accounts  and  be  allowed  com- 
mission : — Seldj  that  the  two  **  commissions " 
given  by  the  will  were  intended  by  the  testator 
as  remuneration  to  his  executors  and  trustees  for 
their  work  and  trouble  in  executing  the  trusts  of 
his  will,  and  that  the  Court  could  not  therefore 
allow  them  any  further  commission.  In  the 
Will  op  HuxoHnraB       ....    419 

5. Foreign  Adminittration  Act  Ko.  928, 

9.  4 — Attaching  Seal  of  the  Supreme  Court — 
Office  copy  of  Order  of  Court  of  Auetralatian 
Colony — Adminietration  to  attorney -under-power 
of    adminietrator    of    country     qf    domicile — 


PSOBATE  'BTJLtmO&-eoutinMed, 

Materials.^  The  seal  of  the  Supreme  Court  can 
be  attached  under  the  Act  No.  928,  sec.  4,  to  the 
original  only,  and  not  to  an  office  copy  of  letters 
of  administration  granted  by  an  Australasian 
colony.  Upon  an  application  for  a  g^ant  of 
letters  of  administration  by  this  Court  to  the 
attorney -under-power  of  an  administrator  of  the 
country  of  the  domicile  of  the  deceased,  the 
Court  will  require  the  same  materials  as  on  an 
application  for  an  original  grant  here.  In  bb 
Rasuusbbn 116 

6. Foreign  Frohaie—"  The  Probate  Act 

1887  "  (No,  928),  ss,  4  and  7— Foreign  Probate- 
Attaching  eeal  of  Court — Affidavit  of  due  perform 
mance,']  On  an  application  under  the  Act  No. 
928  to  attach  the  seal  of  the  Court  to  an  exem- 
plification of  probate  of  a  will  granted  in  England, 
it  is  not  necessary  that  the  ordinary  affidavit  of 
due  performance  should  be  filed.  In  the  Will 
OP  Walkbb 748 

7. Signature  in  atteetation  clause — AJfi' 

davit  of  both  attesting  witnesses — lieUerials,']  On 
an  application  for  probate  of  a  will,  where  the 
testator  has  signed  his  name  in  the  atteetation 
clause,  a  joint  or  several  affidavit  of,  if  possible, 
both  attesting  witnesses  should  be  produced, 
stating  facts  from  which  the  Court  can  draw  the 
condusion  that  by  putting  his  name  there  the 
testator  intended  to  sign  his  will.  Me  Coleman 
(4  V.L.R.  (I.) 22)  and  Me  Gordon  (10  V.L.R.  (I.) 26) 
followed.    In  the  Will  op  Brown        -    692 

8.  Stale  probate,  exemplification  of-^ 

"  The  Probate  Act  1887"  {No,  928),  s,  ^—Affix- 
ing  seal—**  Shall " — Construction  of  Act — Dis- 
cretion of  Megistrar,\  "  The  Probate  Act  1887  " 
No.  928),  must  be  regarded  as  an  Act  dealing  with 
the  granting  of  probates  and  letters  of  administra- 
tions, and  with  reference  to  the  law  as  it  stood  in 
regard  to  them  at  the  time  it  was  passed,  and 
objections  which  would  lie  to  an  application  for  an 
original  grant  of  probate  or  letters  of  administra- 
tion womd  lie  to  an  application  to  the  Registrar 
to  have  the  seal  of  the  Supreme  Court  affixed  to 
an  exemplification  under  sec.  4.  The  word  "  shall " 
in  sec.  4  of  "  The  Probate  Act  1887  "  (No.  928),  is 
directory  only.    In  the  Will  op  Buoklbt    820 

0.  Stale  probate— Old  will  not  proved 

— No  personalty — Probate  for  purposes  of  title — 
«  The  Administration  Act  1872"  (No.  427),  s.  6— 
Death  of  testator  before  Act,]  The  Court  will 
not  grant  probate  of  a  stale  will  merely  to  give 
facility  for  making  title  to  real  estate  where  there 
is  no  personalty.  It  is  not  necessary  for  the 
purpose  of  making  a  good  title  to  land  to  obtun 
probate  of  a  will  devising  it  where  the  testator 
died  thirty  years  ago.  Me  Jones  (12  V.L.R.  807) 
followed.    In  be  Cox       ....    610 

10.  Will — Executor  incapable  of  tran- 

sacting  business — Administration  ct.a, — Person 
entitled  to  grant — Primogeniture — Mtyority  qf 
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interestM.']  Where  everything  else  is  equal  the 
eldest  next-of-kin  will  be  entitled  to  administration 
of  the  estate  of  a  deceased  person,  but  primogeni- 
tore  gives  no  right  against  the  majority  of  interests 
in  the  estate.  Where  a  person  appointed  executrix 
and  sole  devisee  under  a  will  is  so  enfeebled  by  age 
as  to  be  incapable  of  cransacting  business,  and  there- 
fore unable  to  take  out  probate,  the  Court  will  have 
regard  to  her  wishes,  if  she  be  capable  of  expressing 
them,  as  to  which  of  the  next-of-kin  should  obtain 
administration  c^.a.,  and  will  refuse  administration 
cJ,a.  to  the  eldest  next-of-kin  if  she  have  a  strong 
feeling  against  him.     In  bb  Leoh    -        -    816 

Advertisement — Renunciation  by  two  out  of 

three  executors    ....    433 
See  Pbobatb  Pbactiob. 

PBODUOTION  OF  DOCUMENTS— Court 

fees— Production  by  prothonotary     286 
See  Pbacticb.     23. 

PBOHIBITION— Cancelling  Master's  certifi- 
cate— Marine  board  ...  287 
^mMabinb  Boabd  Aot  1887. 

Writ  of — Witness  in  insolvency  examination 

ordered  to  pay  costs — Qrant  of     -    736 
See  lysOLTENCT  Statute.    3. 

PBOMISSOBT  NOTE— Contract  for  sale  of 
land — Provision  in  for  payment  by  cash 
and  on  terms — Stamp  duties  -    717 

See  Vbkdob  and  Pubchasbb.    8. 


Meaning  of  in  Stamp  Acts 
See  Stamps. 


-    154 


Notice  of  dishonour — Knowledge  that  note 

will  not  be  paid — Does  not  dispense  with 
giving  notice  of  dishonour  -  -  86 
See  Bill  ov  Exchangb. 

PBOMOTE&  OF  COMPANY— Prospectus 
— Name  of  vendor — Fraudulent  mis- 
representation ....  538 
See  Yendob  and  Pubchasbb.    9. 

PBOOF  OF  DEBT— Assignee  in  insolvency- 
Admission  or  rejection  by,  before  meeting 
of  creditors  ....     175 

See  IWSOLTBNOY  Statutb.     6. 

Knowledge  by  creditor    of   assignment   of 

insolvent's  intention  to  defraud  creditors 
— Husband  and  wife  ...  590 
See  Insolvency  Statute.    2. 

PBOSECXJTION  FOB  PENALTY— En- 
croachment on  road — Municipal  council 
—Power  of  ....     393 

See  Local  Goybbnmbnt. 

PBOSPECTTJS— Contents  of  promoter— Con- 
cealment of  name  of  vendor  .    538 
See  Ybndob  and  Pubchasbb.    9. 


PBOTHONOTABY— Production  of  doeo- 
ments  by— Practice— Court  fees  -  2% 
See  Pbacticb.    23. 

BABBIT  ST7PPBESSI0N  ACT  1880  (5b. 

683)— ^'«^  schedule— Form  of  notice— Act  No. 
721,  *.  2— Service  of  notice— Act  No.  813,  »e,  15, 
24i.'|  Under  the  Babbit  Suppression  Acts  a  fonn 
of  notice  to  destroy  rabbits  given  to  the  owner 
or  occupier  of  land  is  sufficient  if  it  convey  to  him 
reasonable  and  correct  information  aa  to  the 
property  affected  by  the  notice.  The  mere 
omission  to  state  the  "acreage,"  aa  provided  in 
the  form  in  the  schedule,  does  not  invalidate  ths 
notice.  The  provisions  of  sec.  2  of  Act  721  srs 
mandatory,  and  the  notice  must  be  in  writing, 
and  the  date  of  the  service  must  be  fixed  by  one 
of  the  methods  prescribed  by  the  section.  Both- 
well  0.  MUBFHT 19 

BATSABIiE  PBOPEBTT— Crown  giant 
subject  to  restrictions — Valuation  of 
rateable  property-  -  •  •  50 
See  Local  GoYEBNifBNT.    4. 

BATES— Appeal  against  rates^Histake  of  &ei 
Bias  of  justices  -  -  -  -  228 
See  Local  Gotebnmekt.    8. 

BEAL  ESTATE— Power  of  married  womsn 
to  dispose  of  ...  .  gQ  j 
See  Hubbaks  akd  Wife. 

BEAL  PBOPEBTY— Use  of— Dangerous 
machine— Child  bare  licensee  -  190 
See  NsaLiaBKCE. 

BEAL    PBOPEBTY    STATTTTE- 

{No.  219),  ee.  69,  70— "  Married  Women'e  Pro- 
perty Act,"  9oe  «ff.  2,  3 — Sxeemiion  hy  married 
womenofdeed  of  release  qf  power  of  appoiutmai 
— Concurrence  of  husband  therein — LUerpretaiie* 
of  s.  69  of  Act  No.  213.]  A  married  woman 
married  after  the  pasung  of  the  Act  No.  884 
may  by  deed  release  a  power  of  appointment 
given  her  by  settlement  without  the  concoirence 
ot  her  husband,  and  not  acknowledged  by  lier  in 
the  terms  of  sec.  60  of  Act  No.  213.  Sec  69  of 
the  ''Real  Property  Statute  lS64i"  (No.  218) is 
enabling,  and  not  restrictive.  By  a  setUement 
dated  16th  April  1855,  a  power  of  appointment 
by  will  was  given  to  a  married  woman  over  cer- 
tain lands.  Before  the  passing  of  the  Act 
No.  384  the  married  woman's  husband  died,  and 
she  married  again  in  1873.  In  1875  she  relessed 
her  power  of  appointment  under  the  settlement 
by  a  deed  which  was  not  acknowledged,  and 
which  was  not  concurred  in  by  the  husband  in 
accordance  with  Part  IV.  of  Act  No.  213.  In 
1876  the  property,  the  subject  of  the  power  of 
appointment,  was  conveyed  to  the  testator  of  the 
defendant  executors: — Held,  that  the  deed  of 
release  of  power  of  appointment  was  validly  exe- 
cuted without  acknowledgment  or  theooncorrenoe 
of  the  husband ;   that  the  power  of  i^pointment 
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BBAIj  PBOPEBTY  BTATUn^-HfonHnued 

was  efFectually  extinguuhed,  and  that  the  plain- 
tiff, a  tnutee  under  the  settlement  containing  the 
power  of  appointment,  was  not  entitled  to  g^t 
possession  fix)m  the  defendants  of  any  of  the  title 
deeds  to  the  property  comprised  in  the  settlement. 
Thovaa  v.  Oruoitd         ....    355 

a.   (No,  218),  9.  m— Settled  estate-- 

Building  lease — Petition  for  leaee — Opposition 
of  a  stranger— Coete,^  Under  sec.  98  of  '*  The 
JUal  Property  Statute  1864"  (No.  213),  a  person 
having  no  interest  in  a  settled  estate  may  ohtain 
leave  to  appear  and  oppose  a  petition  for  leave 
to  let  the  same  on  a  building  lease ;  and,  if  he 
shows  that  the  gpranting  of  the  prayer  of  the 
petition  is  not  consistent  with  a  due  regard  to  the 
interests  of  those  entitled  beneficially  to  the  estate, 
will  be  allowed  his  costs,  even  though  it  is  not 
pretended  that  he  intervened  in  their  interests, 
but  did  so  to  serve  his  own  purposes  as  a  specu- 
lator in  lands  and  buildings  in  the  vicinity,  and 
from  his  desire  that  low-class  buildings  in  the 
vicinity  should  be  replaced  by  high-dass,  and 
that  valuable  property  near  his  own  should  not 
be  made  unmarketable  by  a  long  lease  of  mean 
buildings  at  a  low  rate.     In  sb  PumsB    -    474 

8.  (JVb.  213),  M.  17,  18,  38,  and  47— 

Statute  of  LimittUione — Squitable  mortgage — 
Deposit  of  deeds  without  writing — **  Transfer  of 
Land  Statute*'  (No.  301),  s,  2^^JPrincipal— 
Interest— "  Eentr']  The  Statute  of  Limitations 
is  a  good  defence  to  an  action  to  enforce  a  security 
by  deposit,  without  writing,  of  title  deeds  to  land, 
and  to  restrain  the  depositor  and  the  Registrar  of 
Titles  from  proceeding  with  an  application  to 
bring  the  laud  uuder  the  IVanrfer  of  Land 
Statute  (No.  801),  where  the  deposit  was 
made  more  than  fifteen  years  before  action 
brought,  and  there  has  been  no  payment  of  prin- 
cipal or  interest.  Kemp  v.  Douglas  (1  V.L.R. 
Sq.  92)  followed.  Inasmuch  as  the  word  "rent" 
is  made  by  sec.  17  of  the  **  Real  Property  Statute 
1864"  (No.  213)  to  extend  to  "all  annuities  and 
perio^cal  sums  of  money  charged  upon  or  payable 
out  of  any  land,*'  it  includes  annual  interest  on 
money  advanced  upon  the  security  of  a  deposit 
of  title  deeds  without  writing.  Basnet  v. 
WIIJ.IA1C8 205 

4. {No,  218),  St.   18,   2S— Statute  of 

Limitations — Tenants  in  common— Co-tenant,] 
Sec  28  of  the  ^'Uedl  Property  Statute  1864" 
(No.  213),  applies,  not  onlv  to  cases  between  a 
stranger  and  one  of  several  tenants  in  common, 
but  also  to  cases  as  between  the  tenants  in  common 
themselves;  and  if  one  tenant  in  common  is  in 
possession  of  the  subject  matter  of  the  tenancy  to 
the  exclusion  of  another  for  longer  than  the 
statutory  period,  he  may  plead  the  Statute  in  bar 
to  an  action  of  ejectment  by  his  co-tenant. 
Bbaxticont  v.  Hoohxins  .       -       .       .    443 


Married  woman — Convejance  by 
See  Husband  and  Wits. 
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BBCOVEBY  07  LAND -Adverse  pos- 
session— Animus  revertendi  -  •  7^8 
See  TsANBTEB  OF  Land  Statute. 

BECTIFICATION     OF     BEOISTEB- 

Repudiation  of  shares— Winding  up 
See  CoMPANiXB  Statute.    4.         [208 

BBOI8TEB  07  COMPANY-^Rectification 
of — No  notice  of  intention  to  settle  list 
of  oontributories  •  •    535 

See  CoMPANiBS  Statute. 

BBC^ISTRAB-OENE&AL— Judicial  notice 
of  signature — Acting  Registrar-General 
See  Companies  Statute.  8.  [504 

BEGISTBAB  07  TITLES— Adjudication 
by— Effect  of— Easement  -  -  615 
See  Easement. 

REC^ISTBATION      07      COMPANY- 

Signature  of  Acting  Registrar-Qeneral — 
Judicial  notice  of  signature  -  -  504 
See  Companies  Statute.   8. 

BEGXJUB  GENEBALES-lSth  August 
1876,  r.  11 — Memorandum  of  satisfaction 
on  bill  of  sale — Company  -  -  270 
See  Practice.   4. 


23rd  June,  1878,  r.  3 
See  Pbobatb  Practice. 


493 


REMITTING  ACTION— Security  for  cosU 
— Visible  means — Property  out  of  juris- 
diction -----  57 
See  County  Coukt  bTATUiE. 

BEMOVAL  07  LiaXXIDATOB^Practice 

— Liquidator  debtor  to  Company  832 
See  Companies  Statute.    6. 

REPEAL  07  CBOWN  GRANT— Infor- 
mation — Scire  facias — Pkuctice  -  638 
See  Cbown  Grant. 

REPLY,  70RM  07  —  Departure  —  New 
ground  of  claim  ....  ^Qg 
See  Pleading.    5. 

REaUISITIONS  ON  TITLE— Conditions 
of  sale— Forfeiture  of  deposit  -  558 
See  Vendor  and  Purchaser.    2. 

Defect  in  title  to  part  sold — Compensation — 

Estoppel — Acceptance  of  title  -  370 
See  Sale  of  Land. 

RESCISSION  07  CONTRACT- Executoiy 

consideration — Payments  by  wife — Deed 
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See  Local  Goybexmbxt. 

No.  667,  8. 16 

See  Ihbtbuxxhtb  ahd  Sxcubitixb 
Statutx. 

16 


See  IxsTBUxnxTS  abb  Sxcubitixb 
Statutx. 

No.  668,  8.  26 686 

See  Phabkact  Act. 

-No.  671,8.4 634 

See  Mabbixd  Wombx. 

No.  690,  a.  18 666 

See  Phabkact  Act. 

-No.  610, 8.2 615 

See  Eabbxbvt. 

-  No.  620,  8.  8 360 

See  Bakkbbs'  Books  Eyidbhcb. 

No.  646,  8.61 717 

iSM  YbXDOX  AHD  Pubchasbb.    8. 

«-« 164 


iSM  Stamps. 
.68 


717 
19 


See  Vbxdob  axd  Pubokasbb. 
-No.  721,  8. 2 

See  Rabbit  Suppxbsbiok  Act  188a 
-No. 761,  8. 66 201 

See  Pbacticb.    a 


8.69 


See  Pbacticb. 
.69 


See  Pbacticb. 
No.  777, 8.  6 


24. 


See  Local  Gctbbxmxht.    4u 


625 
354 

60 


8.14 


See  Local  Qoyxbbxxht.  4. 
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No.  782, 1. 110 


-8.181 


5!mHbalih*    2. 


376 
25 


-No.812,f.l6 

8se  Cbowv  Obavt. 

No.  818,  8. 15 19 

8m  Rabbit  SirppBBBSioy  Las  1880. 


•.84 


19 

Sm  Rabbit  Suppbbbsioh  Act  1880. 

No.  888»  ■.  4^  •ab..88. 2,  8  .  •    588 

8m  Mabbtid  Wombb's  Pbopbbtt. 

74 
570 
516 
336 
163 
387 
163 


8b9  Husbabd  avd  Wifb.    2. 

No.  842,  M.  5,6 

See  Pbobatb  Pbaotiob.    8. 

No.  844,  ■.  7,  snb.-i.  8 

See  Pbactiob.    7. 
No.  867.  s.  29  .... 

See  LiOBBsme  Aor  1885. 


STATUTES    eouiim 

No.  968, 8.  7    • 

See  LiGBBBlHi 


.19 


See  Local  Oc 

8.82  • 

See  Jvbtiobs 


8.91 


See  JvmoEB 

8.150 

See  Local  Gc 

No.  956,  8.  20, 8al 
See  Vbtbbiva 

No.  965,  8. 25  - 
See  Mabinb  I 


-8.50 


See  Licsysnio  Act  1885.    8. 

8.86  .... 

See  LiOBysiiro  Act  1885.    2. 

8.  98  . 

See  LiCBKBma  Act  1885.    8. 

8.116 387 

See  LiCBirenf o  Act  1885.    2. 

8.141 163 

See  LiCBHsnro  Act  1885.    8. 

8.148 163 

See  LiCBKsnro  Act  1885.    8. 

No.  872, 88. 7, 8       •       •       *       •    601 
See  Vbv]>ob  abb  Pitbchabbb.    8. 


-8.41 


615 
788 


See  Easbkbbt. 

-No.  878 

See  Tbabsbbb  ob  Land  Statutb. 

-No. 881, 8. 4    -        .  .        -    609 

See  Mnrnro  Compabt. 

-No.  928, 8. 4 116 

See  Pbobatb  Pbacticb.    6. 


-8.4 


See  Pbobatb  Pbacticb.    6. 


-8.4 


See  Pbobatb  Pbaotiob.    & 

8.7    .       .       .       - 

See  Pbobatb  Pbacticb.    6. 


No.  949, 8. 16  - 

See  LiCBBBiBO  Act  1885.    8. 


-8.48 


See  LiOBNBora  Act  1885.    8. 


748 
820 
748 
163 
163 


8.87(1) 

See  Mabibb  I 


-8.129- 


See  Mabibb  I 
-  8. 186  (2) 


See  Mabibb 

No.  1008 

See  LiCBBBlBC 

STAY    OF    PBOOl 

Want  of  means 
See  Pbacticb. 

STAYINO  AOTIO» 

— ^Aotiona   aga 
mdicate    • 
ff8#  Pbacticb. 

STRBBT— Meaning  < 
street  on  privat 
See  Hbalth. 

SXTBSTITUTBD    S] 

resident  abroai 
defendant's  agei 
Sm  Pbacticb. 

Writ  for  serrioe  ( 

power  to  order  i 
6(M  Pbacticb. 

StTBSTITXJTIOK  01 

ontplaintiif  and 
— Notice     - 
See  Pbacticb. 

SOKDAY  TRADIN 

feitnre  of  lioeoM 
See  LiCBBBiBO 

SXTPBEME   C0T7B1 

oeedings  in  infe 
See  Pbacticb. 

SYNDICATE— 

See  CA8B8    VBI 
PCTBCHABB] 
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TAXATION  OF  OOSTS-Ominion  to  tax 
within  twelve  months — ^Unreaaonable- 
nets  of  charges    -'      -  -      K5 

iSitf'COBTB.     2. 

TBNANOT  OF  MOBTQAGOB -Demand 

of  possession — Rights  of  mortgagee  573 
See  Tbavsfeb  of  Laits  Statutb.    2. 

TENANT  AT.  SUFFEBANOE— Mortgagor' 

and  mortgagee — No  time  fixed  by  mort- 
gage for  payment  by  mortgagor — No  re- 
demise       -■       •        -        -        -    572 

See  TBAK8TEB  OT  I>AKI)  StITUTB.     2. 


■  Specially  endorsed  writ 
See  Pbactiob.    16. 


362 


TEST    ACTION^Consolidation  of  actions- 
Staying  action — Conduct  of  test  action 
See  Pbaoticb.    6.  [267 

TBSTAMENTABY  GUABDIAN-Bighte 

of— Custody  of  ward   -        -        -    483 
See  Ibtant.    2. 


TBSTATOB— Initials  of— Signature 
See  Wills  Statute. 


833 


THBATBE  —  Construction  of—  Powers  of 
Central  Board  of  Health  -  -  375' 
See  Health. 

TIKE  —  Presentation  of  petition— ''Within 
twelve  days  "—Practice  -  -  681 
See  iKSOLYBiroT  Statute. 

TZTI4E— Defect  in  as  to  part  of  hind  sold— 
Compensation  clause    ...    37O 
-See  Salb  of  Lakd. 

—  Production  of— Waiver  of  conditions  as  to — 
Time  •  •    558 

See  Ybkdob  akd  Pubohabbb.    2. 

•— —  Question  of— Jurisdiction  of  justices  -  519 
See  JuBTiOBS  of  thb  Peaob. 

TBANSFEB  CfF  LAND  STATUTE— 
(iVb.  801),  M.  49  and  60— Action  to  recover  land 
— ^audr—Adoereepoeseeeion — ConHnuouepoetes' 
eion — Abandonment  ofpoeeession — Animus  rever- 
UndiJ]  In  1871  a  person  took  possession  of  a 
definite  area  of  land,  which  he  had  then  purchased 
from  the  regfistered  proprietor,  and  cleared  it  of 
timher.  He  lived  near  the  land,  hut  did  not 
ftirther  use  it  or  do  anything  with  it  till  1884, 
when  he  hnilt  a  store  upon  it,  fenced  it,  and  went 
to  live  upon  it.  He  did  not  ask  for  a  title  till 
1877»  when  the  executors  of  the  registered  pro- 
prietor, hy  mistake  of  the  Titles  Office,  trans- 
ferred to  him  a  block  of  land  at  the  south-west 
corner  of  the  portion,  he  having  actually  bought 
the  north-west  comer.  Meanwhile  several  trans- 
fers of  the  portion,  less  the  south-west  corner 
block,  were  made,  when  the  then  proprietor,  being 
about  to  sell,  discovered  the  error,  endeavoured 
to  tidce  advantage  of  the  mistake,  and  transferred 


TBANSFEB   OF   I«AND    STATUTE- 

continued, 

to  speculators  whatever  .interest  be  possessed. 
These  speculators  obtained  a  certificate  of  title  to 
the  land,  and  then  brought  an  action  to  recover 
the  north-west  comer  against  the  origtual  pur- 
chaser, upon  whose  rights  there  had  been  no 
intrusion  since  he  bought  in  1871: — i2«U,  thai 
the  endeavour  by  tlie  registered  proprietor  and 
the  purchasers  fix>m  him  to- take  advantage  of  the 
mistake,  though  it  showed  a  low  moral  perceptioa 
pn  their  part,  was  not  fraud  within  the  meaning 
of  sec.  60  of  the  «  Transfer  of  Land  Statute" 
(No.  801).  Seld  also,  that  the  bnilding,  fencing, 
and  living  upon  the  land  in  1884  might  be  con- 
nected with  the  act  of  taking  posMssion  in  1871 
so  as  to  form  a  continuous  adverse  possession 
within  the  meaning  of  sec  49  of  the  "  Ikransfer  of 
Land  Statute'*  (No.  301)— that  there  could  not 
be  said  to  be  any  abandonment  of  possession  by 
him  in  the  mel^ntime  so  as  to  revive  the  rights  of 
the  registered  pi'oprietor — that  there  was  through- 
out a  dear  animus  revertendi,  on  the  part  of  the 
defendant  and  that  he  was  entitled  to  judgmenL 
Lakb  «.  Jones  -       •  •    728 

.    2.  {No.  301),  «f.  84,  91,  dSSjeetment 

by  mortgagee — Demand  of  possession — Tenaneg  of 
mortgagor.']  €ec.  93  of  the  Act  No.  301  confers 
on  a  first  mortgagee  under  the  Statute;  in  addition 
to  the  rights  and  powers  given  to  him  by  the 
previous  sees.  84  to  91,  the  same  rights  and 
remedies  to  which  he  would  have  been  entitled  ss 
owner  of  the  legal  estate  under  the  old  law, 
coupled  only  with  a  right  in  the  mortgagor  of  quiet 
enjoyment  until  default.  Unless  this  right 
amounts  to  a  re-demise  to  the  mortgagor  (which, 
at  least  where  no  time  is  fixed  by  the  mortgage 
for  payment  of  the  money  thereby  secured,  it 
does  not  do),  the  mortgagor  is  only  a  tenant  at 
sufferance,  and  may  be  ejected  by  the  mortgagee 
without  any  demand  having  been  made  for  pay- 
ments If  no  time  is  fixed  for  payment,  the 
mortgagor  has  only  a  right  of  action  for  breach 
of  his  right  to  quiet  enjoyment :— Ann^Jf,  per 
Hqlboyd,  J.,  the  Court  doubting.  If  a  time 
is  fixed  by  the  mortgage  for  payment  of  the 
money  secured,  the  right  of  quiet  d^oymeat 
given  by  sec.  93- amounts  to  a  re-demise.     CoM- 

MBBOIAL  BaITK  .«.   BbBBV  «  -  -     573 

8. "No,   301),  s,  4B—Meamnff  tf  tie 

words  "  tenaiu;'  *'  intoreH  ofem^  tenant,"  ta  s,  49.] 
The  word  "  tenant "  in  the  Transfer  of  Land 
Statute,  sec  49,  must  be  deemed  to  include  every 
tenant  who  is  in  actual  occupation,  and  boldi 
under  some  landlord.  The  words  **  interest  of  say 
tenant,"  in  the  same  section,  imply  that  ev«i7 
interest  in  the  land  of  such  a  tenant,  which 
grows  out  of  and  is  not  disseverable  from  his 
right  to  continue  in  occupation  as  a  tenant^  is  pro- 
tected by  the  terms  of  this  section  against  the 
claim  of  a  proprietor  under  a  certificate  of  title. 
The  defendant  was  let  into  or  allowed  to  remain 
in  possession  of  land  under  a  contract  for  the 
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nle  of  the  land  to  him  by  the  reiidor.  The  vendor 
at  the.  flame  time  transferred  the  hmd  to  the 
plaintiif  sodety : — Held,  in  an  action  of  ejectment 
the  defendant  being  in  poesesrion  of  the  land  as 
tenant^  that  this,  together  with  the  contract  of 
sale^  constitnted  an  ''interest"  to  which  the  land 
was  sabjeet  nnder  sec.  49  of  the  Transfer  of  Land 
Siaimte^  and  that  this  claim  must  prevail  against 
the  claim  of  a  proprietor  transferee  of  the  certifi- 
cate of  title  of  the  land,  and  that  snch  transferee 
conld  not  succeed  in  an  action  of  ejectment.  It 
is  not  to  be  recognised  as  a  principle  of  law  that 
mere  negligence  can  deprive  a  tenant  of  his 
statutory  rights  under  sec.  48  of  the  Transfer  qf 
Lemd  SUUute,  Saitdhubst  Mutual  Pxsxavunt 
Ihthtkevt  BunDiire  Sooibtt  v,  Gissinq  339 

Abandonment  of  easement—Certificate   of 

title 615 

See  Easbhekt. 

— —  Bight  of  mortgagor  to  pay  off  prindpal 
and  interest  before  due  date         -    635 

See  MOBTOAQOB  AND  MORTGAOBB. 

TBE8PASS,  ACTION  FOB-Description 
by  metes  and  bounds  ...  262 
See  Pbaotioe.    29. 

TKIAL^Defendanfs  right  to— *I>iscontinnance 
by  plaintiff— Counterclaim  -  •  417 
See  Plbadino.    2. 

TBIAIi  BT  JXTBGE— Satisfkctoiy  evidence 
for  plaintiff — Province  of  judge  -  IIQ 
See  Ybndob  and  Pubchasbb.    7. 

T'RTJaTS—'' Staiute  of  Truste  1864"  (No. 
234), «.  S4i— Appointment  of  new  trustees — Absence 
f¥amjwrisdietion — WUl — Power  of  appointment.'] 
The  Court  has  jurisdiction  under  sec.  84  of  the 
«  Statute  of  2Vif#<«  1864"  (No.  284)  to  appoint 
.new  trustees  where  the  power  of  appointment 
under  the  document  creating  the  trust  cannot  be 
ezerdsed  without  reference  to  England.  Rb 
Oblebab 567 

T&XTSTEES  OF  FBIENDLT  SOOIETT 

— Carrying  on  business  as  druggists — 
Penal  proceedings        -  -    585 

See  Phabicaot  Act. 

'  uiiT&A    VIBES— Rule    54   of   Insolvency 
Rules — So  far  as  reg^ards  assign  is  ultra 

vires 175 

See  Ikbolybnot  Statute.    6. 

TTNAOXNOWLEDGED  DEED— Attesting 
witness,  death  of — Proof  of  signature 
See  HuBBAKD  and  Wife.  [805 

UNDUE  IJSnF'LUBBOl^—Susband  and  wife 
— Ouarantee  to  secure  overdrawn  account — Inde- 
pendent  advice — Appropriation  of  money  paid 
.  into  hanh,']    Where  a  wife  has  given  a  guarantee 


UNDUE  INFLXraCNOE— mmi^mJ. 

to  a  creditor  to  secure  an  overdrawn  account  of 
her  husband,  and  upon  the  faith  of  which  guaran* 
tee  the  creditor  makes  advances  to  the  husband  i 
then  in  the  absence  of  proof  of  the  fact  that 
undue  influence  was  exercised  by  the  husband 
over  the  wife,  and  in  the  absence  of  proof  of 
fraud,  the  creditor  is  not  precluded  from  suing 
on  the  guarantee,  although  he  did  not  see  that 
the  wife  obtained  independent  advice  before  sign- 
ing the  document.  K.,  having  g^ven  a  guarantee 
to  a  bank,  to  secure  the  overdrawn  partnership 
account  of  her  husband  and  his  brother,  gave  a 
cheque  to  her  husband,  telling  him  that  she 
wanted  it  paid  into  the  bank  ag^nst  her  g^uaran- 
tee:  the  husband  Jianded  the  cheque  to  his 
accountant  with  the  same  direction,  and  be 
handed  it  to  the  partner  of  the  husband,  telling 
him  in  effect  that  the  amount  was  to  be  paid  in 
against  the  guarantee.  The  partner  took  the 
cheque  to  the  bank,  and  in  coune  of  conversation 
he  told  the  accountant  of  the  bank  that  the  money 
was  to  be  paid  in  against  E.'s  guarantee,  and 
he  then  signed  an  ordinary  pay-in  slip  directing 
the  money  to  be  paid  in  to  the  ordinary  current 
account  of  the  partnership.  The  bank  received 
the  money  and  credited  the  partnership  account 
with  it,  and  thereby  reduced  the  overdrawn 
account  by  the  amount  thus  paid  in.  The  bank 
never  treated  the  payment  as  a  specific  appro- 
priation, and  continued  to  make  further  advances 
to- the  partnership: — ^«M,  that  the  hank  were 
justified  in  obeying  the  written  instructions  con- 
tained in  the  pay-in  slip,  and  that  there  had  not 
been  a  specific  appropriation.    Coloeial  Baek 

OV  AUBTBALAfllA  V.  KbBB  •  -  -     314 

Independent  legal  advice — ^Married  women 

See  HusBAED  aed  Wive.    2.  [74 

VALUATION    OF  RATEABLE   PBO- 

FE&TY— Crown  grant  sulject  to 
restrictions  and  conditions  •  •  59 
See  Local  Goybbekbet.    4. 

VENDOB  AND  FUB0HA8E|t— Con^roc^ 

for  sale  of  land — Specific  performance — Condi' 
tion  of  sale — Title — Bringing  land  under  the 
"  Transfer  of  Land  Statute  "  within  six  months-r- 
Rescission — I%me  of  the  essence  of  the  contract — 
Waiver — Costs.']  By  the  first  of  the  conditions 
of  sale  attached  to  a  contract  for  the  sale  of  land, 
it  was  provided  that  the  purchase-money  .should 
be  1001.  a  foot,  payable  300^  in  cash,  and  the 
balance,  without  interest,  on  acceptance  of  title 
within  fourteen  days;  but  failing  the  aeceptanee 
of  title  within  that  time,  then  such  balance 
should  be  payable  within  two  days  of  production 
of  certificate  of  title,  clear  of  encumbrances,  in 
the  vendor's  name.  The  second  condition  pro- 
vided that  Ihe  vendor  should  have  the  rig^ht  to 
bring  the  land  nnder  the  Transfer  of  Land 
Statute,  and  if  the  purchaser  should  not  accept 
title  withii\  fourteen  days,  the   vendor  should 
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loiikwitii  lodg«  an  appUoAtion  under  the  Act, 
•ad  QM  hb  b«t  cndeaToun  and  make  all  pay- 
menta  neoeaary  to  bring  the  title  under  the  Act 
within  iiz  monthf  from  the  date  thereof.     By 
the  third  oondition  it  wae  pionded  that  if  the 
Tendor  fldled  to  pvooore  a  certificate  of  title  under 
the  Act  within  ttx  montha  from  the  day  of  lale, 
the  pnrcfaaaer  ahonld  be  at  lilwiiy  to  reject  the 
Utle,  and  thereopon  hia  depoait  alionid  be  returned 
to  him.    The  eontraet  was  dated  6th  June  1888 } 
fequiaitiona  on  title  were  made  on  16th  June 
1888,  and  amwerB  thereto  aent  in  on  88th  June. 
The  pnrcliaaer,    not  being    mtisfled   with   the 
anawera,  leftiied  to  acoept  the  tiUe,  and  required 
thftt  the  land  ahonld  be  brought  under  the  Act  by 
the  Tender.    Negotiations  were  then  entered  into 
between  the  parSes  to  complete  the  matter  with- 
out bringing  the  land  under  the  Act,  but  they 
eventually  fell  throufrh  on  the  aOth  July,  and  the 
purchaser  then  applied  to  bring  the  land  under 
the  Act.    On  the  6th  December,  the  day  the  six 
months  expired,  the  application  was  approved  of 
by  the  Bxaminer  of  Titles,  and  on  the  same  day 
the  Commissioner  of  Titles  assented  to  the  appli- 
eation,  and  the  purchaser  was  informed  of  this, 
but  the  certificate  of  title  was  not  issued  till  the 
aOth  December.     Meanwhile  the  purchaser  res- 
ciaded  tlM  contract  en  the  ground  tlmt  a  certificate 
of  title  in  the  name  of  the  vendor  had  not  been 
produced  within  six  months  from  the  day  of  sale, 
whereupon   the   vendor  brought  an  action  for 
ap«Bifio  performance  of  the  contract  t—JTtf id,  that 
time  was  of  the  essence  of  the  contract  in  reapeot 
of  the  third  condition,  and  that  it  was  the  dutv 
of  the  vendor,  immediately  on  the  purchaser's 
refusal  to  accept  the  title,  to  take  stq>s  to  get  a 
certificate  of  title  as  soon  as  he  could,  and  thai  the 
Ihet  of  negotiationa  having  been  entered  into  to 
dispense  with  the  neceesity  of  bringing  the  land 
under  the  Act  did  not  amount  to  a  wdver  of 
the  purchaser's  right  to  insist  on  time  being  of 
the  essence  of  the  contract  in  regard  to  the  six 
months,  but  that  the  defendant  was  not  entitled 
to  costs,  as  the  land  had  been  practically  brought 
under  the  Act,  and  he  could  have  dealt  with  it  as 
if  he  had  the  title  in  hli  own  hands.    In  order 
that  en  act  may  be  a  waiver  of  a  conation  of  sale, 
it  must  be  inconsistent  with  the  idea  that  the 
wurty  is  still  going  to  rely  on  the  condition. 
Datii  e.  DovoAxi. 424 

99tiii0^ComdUum9  of  gaU^ProdmeHam  qfeertifi- 
«•!«  qfiUU—Time  for  refmdtiom^—Timg  of  ike 
emeaes  of  iU  eotUraei— Waiver  pf  rtfuitUUmg — 
Me§piamM  qf  tiiU—IbffeUurt  of  deposU^BM- 
MuUn  <f  eontraet,"]  QtMre,  whether,  in  an 
action  by  a  married  woman  to  enforce  a  contract 
for  the  sale  of  land,  it  is  necessary  to  allege  in 
the  statement  of  daim  that  at  the  time  of  enter- 
ing into  the  contract  ahe  owned  separate  property. 
A  contract  Ibr  the  sale  of  land  contained  condi- 
tiona  reqmring  the  purchaser  to  pay  a  deposit  of 
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261.,  and  the  balance  of  the  purchaae-money  ii^ 
fourteen  days,  when  the  purchase  should  be  oooi* 
Dieted  and  the  vendor  would  sign  a  proper  traaa- 
fer,  and  on  default  of  the  purchaser's  completing^ 
within  that  time  the  vendor  might  rescind  without 
notice  and  forfeit  the  depoeit.  It  also  eontaiaed 
a  condition  providing  that  the  certiflcate  of  titia 
to  the  property  should  be  produced  to  Um  par- 
chaser  or  her  solicitor  on  application  in  that  behalf 
to  the  vendor  or  his  solicitors,  and  the  purahaaar 
should  withhi  ten  daya  of  the  date  of  the  contraot 
deliver  a  atatement  in  writing  of  all  okjeetions  to 
or  reqnisitiona  on  title,  mid  in  that  respeet  tima 
waa  of  the  essence  of  the  eontraet.  All  oljeotloBa 
and  requisitions  not  ineluded  in  such  atatamest 
to  be  delivered  within  the  time  aforesaid  abould 
be  deemed  absolutely  waived,  and  the  pnrrihasca 
should  be  considered  as  having  accepted  the  title : — 
Held,  that  if  the  vendor's  title  was  not  produced 
on  application  by  the  purchaser  within  the  tea 
days,  the  purchaser  could  not  be  deemed  to  have 
accepted  the  title,  or  be  taken  to  have  waived  hia 
right  to  requisition  because  he  had  not  delivered  a 
statement  of  his  requisitions  within  the  ten  daya, 
even  though  time  was  in  that  respect  of  tlia 
essence  of  the  contract.  Held  aleo,  that  he  waa 
not  bound  to  pay  the  balance  of  the  pniohaee- 
money  before  tSie  certificate  of  title  was  produced* 
and  that  his  non-payment  within  the  fourteen 
days  where  the  title  had  been  applied  for  and  not 
produced,  did  not  give  the  vendor  a  right  to  forfeit 
the  deposit  and  rescind  the  contract.  TiLUT  •• 
HmcpHBns 55g 

8.  SaUinaUQtmmUe^MUdeeerifiwmef 

aUotmenie-^Muiual  mietake—Primty^JHeet^iea^ 
turn  <tf  eerti/leaiee^Terme^**  Tramefer  of  Lamd 
Statute  "  (No.  301),  «t.  49, 146— Aei  JHo,  878,  at. 
7wMi8.]  B.  bong  the  registered  proprietor,  uadei 
the  Tranefer  4^  Lamd  Statute  (No.  801),  of  land 
fttmting  a  certain  street^  upon  29  fiset  df  whidi 
fkontage  were  two  shops,  and  on  the  reat  an  hotel, 
in  September  1887  sold  to  one  W.  the  2a  ftet 
fh>ntage  on  which  the  two  shops  were  erected,  the 
land  being  so  described  in  the  contract  of  sale.  A 
transfer  was  subsequently  signed  by  B.  to  W.,  ia 
which  the  position  of  the  29  feet  frontage^  by 
mistake  of  B.'8  solicitor,  was  so  deaoibed  as  to 
overlap  the  wall  of  the  hotel  by  6#  inchea,  and  ia 
November  1887  a  certificate  of  title  was  issued  ta 
W.  of  the  land,  including  this  6i  inches.  W.  sab- 
sequently  sold  the  land  so  described  to  M.  and  A., 
who  obtained  a  certificate  of  title  for  the  same, 
and  in  turn  aold  to  the  plaintilKs,  who  also  obtained 
a  certificate  of  title  to  29  feet  of  the  hmd,  including 
the  61  inches.  In  October  1887  B.  soM  the  portaoa 
of  the  land  on  which  the  hotel  was  built  to  J.,  who 
subsequently  sold  the  same  to  the  defendant,  w|io 
obtained  a  cerUficate  of  title  to  the  hnd  on  which 
the  hotel  stood,  less  the  6|  inches  on  which  Oia 
wall  of  his  hotel  was.  On  discovering  the  auati&a 
the  defendant  applied  to  the  Titlec  Ofiice  to  hava 
hia  certifloatft  ^yM^B^Ly^  by  «T>*)ui^i«^  the  6i  i 
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Noliee  of  tlie  Application  wm  giTon  to  the  plain- 
tiflb,  and  thej  lodged  a  caveat  against  it,  and  then 
brooght  an  action  to  ijeot  the  defendant  ftom  the 
64  inehee,  to  which  the  defendant  connterelaimed, 
asking  to  have  both  certiflcatet  of  title  amended  :— 
M^id,  that  aa  the  plaintiffs,  or  their  predecenors, 
■SFer  intended  to  pnrchase  the  54  inches,  bnt  the 
shops  as  thej  saw  them  on  the  ground,  they  were 
not  l^md  JIds  purchasers,  for  valne,  of  the  land 
Mentioned  in  their  certificate,  and  were  not  tliere- 
Ibre  protected  by  sees,  48  and  145  of  the  IVimrfer 
0/  Ltmd  SioMi  (Na  801) ;  that  the  defendant 
was,  notwithstanding  the  apparent  want  of  privity 
between  himself  and  the  plidnliini,  entitled,  under 
■ees.  7  and  8  of  the  ILmending  Act  (No.  872),  to 
have  both  his  own  and  the  plalntiilli'  certificates 
Notified,  bnt  that  this  would  only  be  done  upon 
terms  of  his  procuring  for  the  plaintiffs  the  corres- 
ponding amount  of  land  upon  the  other  side  of  the 
shops.    PuABAirci  V.  Alliit    -  -    001 

4* 8ais  qf  lamd^Coudiiiam  »f  taU— 

JMimr§  ofpurekoier  to  comply  with  oondiHotu — 
Fotfriiun  of  depoiU — SsUuiion  and  retale — 
AuwMimg  ^  eontrael — Suhtequeni  jmroha§er,'] 
A  contract  for  the  sale  of  land  contained  a  condi- 
tion of  sale  that  if  the  purchaser  liuled  to  comply 
with  the  conditions,  or  did  not  pay  the  whole  of 
his  deposit,  or  give  the  acceptances  pronded  by 
the  contract,  or  did  not  duly  pay  them,  or  either 
of  them,  his  deposit-money,  or  so  much  thereof  as 
should  hsFC  been  paid,  should  be  actually  forfeited 
to  the  vendor,  who  should  be  at  libertv,  without 
Bodce,  to  rescind  the  contract  and  resell  the  pro- 
perty bought  by  the  purchaser  by  public  auction 
or  private  contract,  and  the  deficiency,  if  any,  in 
price  occasioned  by  such  sale,  and  the  expenses, 
should  be  made  good  by  the  purchaser.  The 
porehaser  under  this  contract  resold  the  property 
belbre  completing  his  purchase,  and  subsequently 
also,  before  the  original  purchaser  had  completed 
lus  purchase,  it  was  again  twice  resold.  One  of 
the  original  purchaser's  promissory  notes  then  fell 
dne  aiM  was  dishonoured,  and  his  vendor,  under 
the  above  clause,  rescinded  the  contract.  The  last 
purchaser  thereupon  cancelled  or  rescinded  his  con- 
tract with  his  vendor,  and  brought  an  action  to 
recover  so  much  of  the  purchase-monej  as  he  had 
paid,  and  the  acceptances  for  the  residue.  After 
such  rescission  the  dishonoured  promissory  note  of 
the  original  purchaser  was  paid,  and  his  vendor 
thereupon  withdrew  his  rescission  and  reaflirmed 
the  contract : — SM,  that  the  so-called  rescisrion 
in  such  condition  did  not  mean  an  annulling  or 
putting  an  end  to  the  contract,  but  contemplated 
a  continuanee  of  the  contract  subject  to  modifica- 
tioos;  that,  as  by  its  subsequent  revival  in  its 
miginal  form,  when  the  so-called  rescission  was 
withdrawn  on  payment  of  the  note  the  parties 
could  be  put  in  Uie  position  for  wUoh  they  had 
contracted,  the  last  purchaser  was  not  entitled  to 
a  return  of  the  purchase-money.  Obassiixbi 
lUeuaMCaiajunhEMJTMOv*JjjjMawovm  687 
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5.  8aio  pf  lamd — CondiUoM  of  mIs — 

Tranrfer  of  Lamd  StaiuU — Itond  wndor  gomoral 
law-^Oondiiioui  Jbr  land  undor  Aei — Broaok  ^ 
oouinioi — Bo$oi»riom — Damoffet.']  A  vendor  sdl- 
ing  land  by  a  contract  incorporating  as  the  condi- 
tions of  the  contract  certain  of  the  oonditionB 
of  Table  A  of  the  IVam^er  qf  Lamd  SMmio 
(No.  801),  which  refer  to  an  "  existing  certificate 
of  title,''  and  to  the  vendor  signing  a  "  transfer'' 
of  the  property,  will  be  taken  to  contract  to  mU 
land  under  that  Statute,  although  no  other  repre- 
sentation of  the  title  being  under  that  Act  may 
have  been  made;  and,  wh^her  or  not  the  pur- 
chaser may  rescind  when  he  finds  that  the  land  is 
not  under  the  Act,  he  may  require  the  vendor  to 
bring  it  under  the  Act  and  transfer  it  to  him ;  bnt 
having  done  so,  he  must  allow  a  reasonable  time  to 
elapse  to  enaUe  the  vendor  so  to  do  before  he  can 
rescind  the  contract.  Where  there  has  been  a 
breach  of  contract  for  the  sale  of  land  by  the 
vendor,  the  purchaser  may  be  entitled  to  damages 
therefor,  although  it  be  not  such  as  would  entitle 
him  to  rescind  the  contract.    Skuoiib  v.  Thx 

AU8TEAUAV  AVD  BBITIBH  LaITD,  DbPOSIT,  AXD 
AOSVOT  COMPUrX  LiKITID  -     074 

6.    SaU  of  lamd—**  ImtirmmsmU  and 

8$emrUU9  atahUe  1864"  (ilTo.  204),  #.  l^—Con- 
iraei  im  wrUimg — ^Ifsmoroiuiafli  of  eomiraet — 
Separaio  doeumemi§'-Imeorporation  if  pr$9unu 
doemmtemi  ftjr  rtforomoo — Farol  otidimeo.'}  In 
order  that  a  sufflcient  memorandum  to  comply 
with  the  provisions  of  "The  Im$trummU9  amd 
8mmHUo$  SUmMo  1864"  (No.  204),  s.  107,  as  to 
a  sale  of  land  may  be  read  IW>m  separate  docu- 
ments, those  documents  must  be  incorporated  by 
actual  reference  one  with  the  other;  and  parol 
evidence  to  connect  them  will  not  be  admitted, 
even  though  they  refer  to  the  same  land,  and  to  a 
sale  by  the  same  agents.  Niohollb  v.  Dins  184 

7.  Sale  of  lamd— Imitrmm$emU  amd  Seemri' 

tUi  aUUnto  1864  (^0.204),  s.  107— JTsaioraiNiasi 
im  writiag — Naato  amd  doteripiiom  of  womdor — 
Trial  heforo  judffo  qf  Smpremo  CooH—Frowimoo 
tfjmdgo^NomnU  appUeaUom,'\  Qiksfs,  whether 
a  memorandum  in  writing  of  an  agreement  for 
the  sale  of  land  entered  into  and  signed  by  the 
agent  of  the  vendor,  which  after  particularly 
describing  the  land  agreed  to  be  sold  nas,  as  the 
only  reference  to  the  vendor,  the  words  "and 
known  as  the  property  of  Mr.  Murray"  contains 
a  sufficient  description  of  the  vendor  to  comply 
with  the  Statute.  In  a  trial  befoie  a  judge  with- 
out a  jury  the  judge  must  be  satisfied,  sitting  as 
jury,  that  there  is  sufficient  satisfactory  evidence 
given  for  the  plaintiff  to  entitle  him,  in  the 
absence  of  evidence  for  the  defendant,  to  a  judg- 
ment—not merely  that  there  is  sufildent  evidence 
to  go  to  a  jury  if  the  action  were  being  tried 
before  a  iudge  and  jury.  If  not  so  satisfied  the 
Court  wUl,  upon  an  application  by  the  defendant 
at  the  close  of  the  plaintiff's  case,  enter  a  judgment 
for  the  defendant.    Gobdov  v.  Hvbbat  •    110 
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8. 8aU  of  Umd--'' Stamp  DutUt  Aei 

1879"  (No,  645),  m.  51  mui  eS—Coniraei  of  tale 
— PronisMonf  note — ComMyoMe*  ••  eqwty — "  The 
Inetrwnenie  and  Seeuriiiee  Statute  1864"  (No. 
204),  «<  107— Statute  of  I^ande^Name  of  party 
^^limuU  contract  to  he  drawn  up — Tender  ^ 
formed  contract  for  execution.']  A  contract  for 
the  sale  of  land,  proTiding  for  payment  of  a  portion 
of  the  purehase-money  in  caah  and  the  rest  on 
ierms,  does  not  reqnire  to  he  stamped  under  '*  The 
Stamp  Duties  Act  1879"  (No.  645)  either  as  a 
promissory  note  under  sec.  51  or  as  a  conveyance 
in  equity  of  the  land  nnder  sec  68.  By  a  contract 
in  writing,  dated  S9th  Octoher  1888,  Lebbeos 
Hordem  sold  to  William  Smith  and  Thomas 
Peacock  certain  land  for  25,9851.  18«.  4d.,  and 
nnder  conditions  of  sale  attached  to  the  contract 
the  latter  paid  1,0002.  deposit,  a  farther  sum  of 
8,0001.  within  fourteen  days,  and  they  were 
to  pay  the  balance  of  the  purchase-money,  and 
interest  at  8  per  cent,  per  annum,  on  6th  Feb- 
ruary 1889,  when  the  purchase  should  be 
completed.  By  a  further  condition  it  was  stated 
that  there  ^as  a  mortgage  for  18,000/.  on  the 
prQperty  which  the  vendor  was  under  covenant 
to  pay  off  on  6th  February  1889,  and  it  was 
provided  that  the  purchasers  should  pay  off  the 
same.  On  the  2nd  February  1889  the  following 
agreement  was  entered  into : — "  We,  the  under- 
signed Thomas  Peacock,  of  etc.,  and  William 
Smith,  of  etc.,  consent  that  a  new  contract  be 
made  out  in  lieu  of  that  signed  by  us  on  the  29th 
October  1888  and  bearing  same  date,  and  that  ^n 
lieu  of  our  above  signatures  those  of  the  under- 
signed William  Smith,  Michael  Dwyer,  Schulz, 
James  Naughton,  Mackie,  be  inserted  in  and 
signed  to  new  contract.  The  new  contract  shall 
be  altered  in  following  way : — We,  the  under- 
signed, agree  to  pay  6,000Z.  off  the  existing 
mortgage  of  18,0002.,  and  undertake  to  get  a  fresh 
mortgage,  in  the  name  of  Lebbeus  Hordem,  for 
12^0002.,  at  our  own  risk  and  cost  in  every 
particular.  We  also  agree  to  pay  L.  Hordem 
8612.  Se.,  interest  due  to  him  on  balance  of 
purchase-money  due  to  6th  inst.  We  also  agree 
to  pay  half  the  balance  money  due  to  L.  Hordern 
br  bill,  in  six  months,  and  balance  by  bill,  in 
nme  months,  bearing  8  per  cent,  interest."  This 
'  was  signed  by  Peacock,  Smith,  Schulz,  Naughton, 
and  Mackie,  but  not  by  Hordern.  It  was,  at 
the  same  time,  agreed  that  the  formal  contract 
referred  to  therein  should  be  drawn  up  by 
Hordem's  solicitor,  and  a  time  was  appointed  when 
it  should  be  ready  and  all  should^  sign.  The 
solicitor  had  the  document  ready  at  the  time 
appointed,  and  Hordem  was  there  ready  to  sign 
it,  but  all  the  defendants  were  not  there,  and 
those  who  were  revised  to  sign  it,  and  it  was 
never  signed  by  anybody.  On  action  by  Hordem 
for  specific  performance  of  the  contract  of  29th 
October  1888  as  altered  by  the  agreement  of  2nd 
Febroary  1889 . — "Seld,  that  the  document  of  2nd 


Febmary  1889  aufflciently  showed  that  Hordem 
was  a  party 'to  it  to  comply  idth  sec  107  of  **  The 
Inetrumente  and  Securitiee  Statute  1864"  (No. 
204).  Meld  aleo,  that  it  was  not  necessar?  thai 
before  ao^on  brought  there  should  have  been  a 
tender  by  the  plaintiff  to  the  defendants  of 
the  formal  contniet  for  execution,  and  that  the 
plaintiff  was  entitled  to  specific  perfarmanoe  of 
the  contract  of  29th  October  1888  as  altered  by 
the  agreement  of  2iid  February  1889.  HoBDnur 
V.  Smith 717 

9.  Sale  of  landSywiieaie—Fromoiar 

— Proepectue — I^audulent  mierepreeentatum — 
Concealment  ^f  vendor — Operatioe  eauee—;-Fbrm 
of  relief— Affirmation  of  contraotr-**  The  Cow^ 
paniee  Statute  1864  "(>o.  190),  e.  ^^—IlUgal 
partnership.'}  The  promoters  of  a  syndicate  to 
buy  land  from  themselves  may  put  into  a  pro- 
spectus as  colouring  matter  their  bright  anticipa- 
tions, and  their  visions  as  to  the  future,  and 
persons  taking  shares  on  such  statements  cannot 
complain  if  those  anticipations  and  visions  are  not 
realised.  But  where  such  a  prospectus  purports 
to  state  facts  within  the  knowledge  of  the  person 
issuing  it,  those  facts  must  be  stated  tmtkfolly 
and  must  not-  be  likely  to  deceive.  And  any 
person  relying  on  a  false  statement  of  facta,  if  It 
be  material,  is  entitled  to  relief.  Where  A  and  B 
join  a  syndicate  to  purchase  land,  being  influenced 
thereto  by  the  name,  as  one  of  the  syndicate,  of  a 
person  in  whose  judgment  they  have  faith,  and 
that  person  subsequently  turns  out  to  be  unknown 
to  A  and  B,  the  vendor,  or  one  of  the  vendors  of 
the  property  to  the  syndicate,  they  are  entittod 
to  relief.  Where,  however,  a  number  of  the  mem* 
hers  of  the  syndicate  were  entitled  to  no  audi 
relief,  the  Court  declined  to  rescind  the  contract 
on  action  brought  by  A  and  B,  but  ordered  the 
vendors  to  repay  them  all  moneys  paid  by  A  and 
B,  and  to  give  them  an  indemnity  against  all 
claims  in  respect  of  the  purchase,  they  trans- 
ferring to  the  vendors  their  interest  in  the  land. 
In  order  to  entitle  a  person  to  be  relieved  froiii 
a  syndicate  formed  to  purchase  lands,  which  be 
has  joined  on  the  faith  of  the  name  of  a  person 
as  a  member  of  a  syndicate,  because  of  the  con- 
cealment of  the  fact  that  he  was  also  a  vendor 
to  the  syndicate,  such  inducement  need  not  he  the 
sole  operative  cause  of  his  joining ;  if  it  be  one  of 
several  operative  causes,  and  if  that  cause  be  out 
he  would  not  have  joined,  that  is  sufficient.  Relief, 
which  would  otherwise  be  granted  on  such  a 
ground,  will  be  refused  where  the  plaintiff,  after 
discovering  that  such  person  was  a  vendor  of  the 
property,  affirmed  the  acts  of  the  syndUcate  as 
going  to  such  person  in  order  to  renew  his  bills. 
A  syndicate,  consisting  of  more  than  twenty  per- 
sons, formed  for  the  purpose  of  purchasing  a  large 
block  of  land,  of  subdividing  it  and  re-selling  it 
in  small  allotments  at  a  profit,  is  not  a  company, 
association,  or  partnership  for  the  purpose  of 
carrying  on  buriness,  havmg  fbr  its  olject  the 
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aoqaiiUion  of  gain  ao  as  to  be  illegal  under 
MC.  4  of ''The  Companies  Statmie  1864"  (No. 
190)  nnleiB  registered  under  the  Act  or  formed  in 
pnrsoance  of  some  other  Act  or  of  letters  patent. 
BALiiAirrrinB  v.  Raphael  .       .       -       •    538 

10.  Specifie  performance — Sale  of  land 

— Eneumhraneee — Siatnie  of  Fraud* — Memo- 
•randum — Material  terms  —  Corretpondenee  — 
Pleadinge — Knowledge  by  pnrehaeer  of  eneum- 
braneet — Seseiesion^^JSeium  of  deposit^  A 
memonmdnm  of  a  contract  for  the  sale  of  land 
was  as  followB:—<'22nd  Jane  1888.  I,  Edward 
Hughes  and  Edward  Rigby,  hereby  agree  to 
purchase  from  Mr.  Larkin,  as  ag^t  for  the  South 
Suburban  Land  Company,  properU,  Moray  (140 
feet  8  inches),  Grant,  and  Hancock  Streets,  for  the 
sum  of  16,427^  lOf.  Deposit,  1,0002. ;  balance  of 
deposit  to  be  paid  within  twenty-eight  davs, 
2,856/.  17«.  6(/. ;  and  acceptances  to  be  handed 
over  for  the  balance  at  six,  twelve,  and  eighteen 
monthi.  HuGHBS  h.  Bigby."  An  action  for 
specific  performance  of  the  contract  was  brought 
by  the  vendors,  and  in  the  itatement  of  daim  it 
was  alleged  that  the  vendors  agreed  to  sell  the 
land  subject  as  to  part  to  a  lease  for  twenty-five 
years  from  22nd  May  1&72  .-^ffeld,  that  the 
memorandum  was  sufficient  on  its  face  to  satisfy 
the  Statute  of  Frauds,  but  that  the  contract 
sought  to  be  enforced  was  not  that  contract,  but 
one  with  a  certain  addition,  and  consequently  the 
document  was  not  sufficient  to  satisfy  tlie  Statute. 
If  a  pimshaser  is  to  take  land  subject  to  an  encum- 
brance, that  must  appear  from  the  memoranduUi 
in  writing  on  which  an  action  is  brought.  A  com- 
plete memorandum  in  writing  of  a  contract  for  the 
sale  of  lands  must  exist  before  an  action  on  the 
contract  is  commenced.  It  cannot  be  spelt  out 
fh>m  an  incomplete  memorandum  existing  before 
action,  and  an  offer  made  by  letter  before  action, 
but  not  accepted  until  after  or  from  such  an 
incomplete  memorandum  and  the  pleadings  in  the 
action.  Before  a  purchaser  can  be  compelled  to 
take  land  subject  to  encumbrances,  it  must  be 
shown  that  he  knew  not  only  of  the  encumbrances^ 
but  that  it  was  intended  that  he  should  take  the 
land  subject  to  those  encumbrances.  Where 
specific  performance  of  a  contract  for  the  sale  of 
land  isrefosed  to  a  vendor  on  the  ground  that  the 
note  or  memorandum  on  which  the  action  is 
brought  does  not  contain  all  the  material  terms 
agreed  upon  between  the  parties  the  Court  may, 
upon  a  counterclaim  by  the  purchaser,  order  the 
Tender  to  return  a  deposit  paid  by  the  purchaser 
.upon  the  sale  upon  the  ground  that  the  contract 
has  been  properly  rescindeil  by  him.  South 
SuBUSBAK     Land    avd     FnrAiroi     CoxPAirr 
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I    •       11.  '* Transfer  of  Land  Statute'*  (No. 

I  dOiy-CertiJleate  of  title^  Vendor  and  purchaser 
— Conditione  qf  eaU— Production  of  title— In- 
speeOan  ^f  tUle— Certificate  not  in  name  qf 
vendifr^Sfniiable  fUle—Refuieitions.}    One  of 


the  ordinary  conditions  of  sale  attached  to  a  con- 
tract for  the  sale  of  land  under  the  Transfer  of 
Land  Starts  (No.  801),  provided  that  "the 
certificate  of  title  to  the  property  sold  shall  be 
produced  "  to  the  purchaser  on  application  to  the 
vendor,  and  the  purchaser  should  within  fourteen 
days  frnom  the  date  of  the  contract  deliver  *'  objec- 
tions or  requisitions  (if  any)  to  or  on  the  title" : — 
Held,  that  the  vendor  must,  on  application,  pro- 
duce for  inspection  a  certificate  of  title  in  his  own 
name,  and  would  break  his  contract  in  not  so  doing. 
Stodda&t  V,  Wood 457 

Contract  for  sale  of  land — Defect  in  title  as 

to   part   of  land   sold — Compensation 

clause 870 

See  Salb  of  Land. 

Sale  of  land — Devise  of  land  to  purchaser 

iStfsWlLL.     6.  [818 

Specific  performance  —  Departure — Beply, 

form  of— Statute  of  Frauds         -    308 
See  Plbadiho.    6. 

Y^SnTE—Practice— Change  of]  A  change  of 
venue  will  not  be  granted  unless  it  be  shown  that 
injustice  will  otherwise  be  done,  or  that  there  is  a 
manifest  preponderance  of  convenience  lor  siioh 
change.  A  change  of  venue  will  not  be  granted  on 
the  ground  merely  that  the  cost  of  sending  counsel 
from  Melbourne  wouM  cause  a  gpreat  additional 
expense  to  the  parties.   Lxtbbsha  e.  Wbavorax 

[388 

2.  -' —  Change  qf,"]    Aphuntiif  has  no  right 

to  fix  the  place  of  tnal  capriciously  so  as  to  cause 

great  and  manifest  inconvenience  to  the  other  side. 

Mahkkb  e.  ScHXiDT         ....    384 

VETEBINABY  BTTSaSONB  ACT  1887 
{No.  966),  «.  20,  eub'seo.  l-^Mandamus—Die- 
cretion  of  Board  to  refuse  opplicationj]  Under 
sec.  ao,  sub-sec.  1  of  Act  No.  956,  the  veterinary 
Surgeon's  Board  has  no  discretion  to  reject  an 
appUcant  who  is  proved  to  have  practised  con- 
tinuously for  seven  years  preceding  the  commence- 
ment of  the  Act.    IV  BB  Babztbs     -        -    287 

VOLXTNTABY     TBAKSFEBS— Gift     to 

children — Constructive  intent  to  evade 
payment  of  duty  -        -        -    212 

See  DuTiBS  ov  Eitatbs  ot  Dbobasbd 

PBR80B8. 

YOLUNTABY  WINDIKG-'DP— Jurisdic- 
tion of  Court — No  notice  of  intention  to 
settle  list  of  oontributories— Bectiflcation 
of  register  -  .        -    525 

See  COMFAHIBS  Statutb. 

WAIVEB--Conditions  of  sale— Costs  -  424 
See  Vbitdob  and  Pubchabbb. 

WAIVEB   OF   OONDITIONS  PBEOE. 

DENT— -Estoppel— Beceipt  of  rent« 
effect  of  on  covenant  as  to  purchase 
See  Lahdlobd  ahd  Tivavt..  [781 
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WAT— RigM  of  w»j— DMnlittM  oT— AIhui. 
dMimentofwrnj  ....  fl5 
5!m  JUmoarr. 

WTLL—JjBiiam  mfmmti  •rwamfmr  Zhmmofimd 
mifmi  |0  pa^msmi  of  mU  iskU^  Uiid«r  an 
^to  poidiMa  land  A  paid  6(M.  depoat, 
to  pay  the  balanee  bj  giving  his 
BoUt,  whieh  ware  endoraed  by  B. 
▲  died,  deviiiiig  to  B  the  knd  aader  the  fbOoiriiig 
beqvert :— "  After  payment  of  aU  my  Jnit  debU, 
lyuMval  and  tertamentary  ezpeneM,  I  give,  deriae, 
heqneath.  nnto  B  aU  the  eetate^  right,  Utie,  and 
intereit  of  whieh  I  am  now  poMMiud  or  entitled, 
or  ihall  heiealler  beoome  pomemed  or  entitled  in 
and  to."  When  the  notee  beoame  dne  they  were 
paid  by  B  ae  the  endoner.  The  pereonalty  of 
the  teetator  waa  sntteient  to  pay  all  hie  debti, 
including  the  amonnte  of  them  promimoiy  notee. 
B  DOW  eiied  the  executor  for  the  amount  of  the 
notee  paid  1^  her:— AU,  that  the  deriae  did  not 
operate  aean  aarignment  of  the  teetator'e  eontrnct 
tir  the  purehaee  of  the  knd,  and  that  B  wai 
entitled  to  reeorer  the  amount  of  the  promimory 
notee  from  the  executor.  Nimirov  e.  Mou- 
VIAUX 13 

fL  —  CbMlraetien — Clmim  a§mm9l  aUtw- 
dtiam — ^leeMe  fi/l-*iVwMM  fo/r  eemer  o« 
■liwefien.]  By  hie  wiU  a  teetator  deviaed  a 
plaee  of  land  to  hie  eon  fcr  Ufe,  and  after  Ue 
death  to  eneh  nee  or  ueea  fcr  eneh  ertatee  and  in 
eoeh  manner  fcr  the  benefit  of  all  or  any  one 
or  more  of  hie  childm  as  he  by  deed  or  willslioakl 
appoint)  and  in  defttult  of  appointment,  to  his 
children  equally  in  fce  simple,  and  in  delknlt  of 
children  attaining  2U  to  hie  right  heirs;  and 
he  provided  that  if  hb  eon  should  become  bank- 
rupt or  insolrenty  or  should  do  or  permit  any  act 
or  thing  whereby  the  hereditament  derised  to  him 
fcr  Ufc,  or  the  rente  and  profits  thereof,  or  any 
part  thereof,  Aould  or  might  be  aliened  or  encum- 
bered, then  hie  life  eetate  should  cease,  and  such 
hereditament  should  go  to  and  be  enjoyed  by  the 
person  or  persons  for  the  time  being  next  benefi- 
cially entitled  in  remainder  or  rercrsion  expectant 
entbedeoeaeeof  hisson.  His  son  by  deed  granted 
and  assigned  to  a  life  assurance  society,  among 
other  things.  Ins  interest  in  this  land  to  secure 
the  repayment  of  400^  and  interest,  and  the 
society  mid  since  been  in  receipt  of  the  rents 
and  profits.  On  action  by  the  children  of  the 
eon  against  the  society  and  the  trustees  of  the 
will,  one  of  whom  was  the  son  : — HM^  that  the 
proviso  for  cesser  took  effiect,  and  the  Ufe  eetate 
of  the  son  was  gone.  Sfld  aUo,  that  the  power 
of  appointment  in  the  son  among  his  children 
was  appurtenant  to  the  life  estate,  and  was  lost 
when  it  ceased;  that  the  children  were  therefore 
entitled  to  the  land,  and  the  arrears  of  rents  and 
profits.     Ck>VHBLL   e.  Thb  Couovial  Mutual 

LiR  AnUBAKCB  SOCIRT  LlKITBO-  •     743 

3^ Oomlmeiiam  qf-^IUnM — Words  de^ 

tenpHweofr^aUfOi  wM  atptrtomnlig'^DineUtmi 


WTLTi    seafi— sJ, 

Wfptr9fwmUm9  so  f^rtUtttmmjf  wMtff^^MJMKt^  ^^  C^SMfT  CS 

Iraifsst  hnm§im§  mdtimm  m§  fa  Irwtf  jw  ejiiii  f j.]    k 
teetator  by  hie  wiU,  after  appointing  tnietees  anl 
executors,  gave  hie  henmihold  ftnmtnre  to  hia  wile 
andthendevmedtoherhiB  reaideace  for  her  lil% 
and  diieeted  hie  tnmt  em,  alter  her  death,  to  mI 
and  pay  the  menej  arming  tiierefiram  fcr  tte: 
benefit  of  hie  diiUren  ae  UieffeinaAer  direetid 
The  wiU  then  praeeededz  «*  As  to  all  the  mi 
and  residue  of  asy  ptupeitj,  of  whatever  dese^ 
tion,  I  direct  my  eaid  trusteee  to  get  in  aniti 
pay  the  aaase  fton  tinse  to  time  into  the  profv 
hands  of  my  said  wifc  during  her  life,  or  eo  kB| 
as  she  remains  nnmaixied,  her  receipt  to  be  t 


suflloient  dieeharge  for  the  same,  and  ftnm  siri 
after  the  deceaee  or  marriage  of  my  wile,  to  fa 
the  same  fcr  the  maintenance*  education  sai 
support  of  all  and  eveiy  mv  childran ;  nnd  ahooU 
any  portion  renmia  after  the  youngest  attains  tha 
age  of  twenty-one  yeara,  the  same  to  be  eqnallj 
divided  amongst  the  then  surviving  children  "  :— 
ifeU,  that  the  inapplicabili^  or  inappropriatenM 
to  real  estate  of  the  directiona  ae  to  the  dispositiaa 
of  the  reeidue  did  not  control  the  generality  ef 
the  words  "proper^  of  whatever  deecription,* 
which  would  Indnde  realty.  Where  the  bene- 
ficiaries conaented,  the  Court»  upon  an  originatiiig 
summons,  gave  tlw  trustees  leave  to  bring  sa 
aeUon  to  test  the  validity  of  a  lease  of  a  portioB 
of  the  trust  property,  but  careftdly  abstained  from 
going  into  tJie  queetion  of  its  invalidity,  or  the  { 
chance  of  sucoem  in  impeaching  it  Fitzgbbau  f^\ 
e.  Smith -    487  ^ 

4.  W9U  9omHrmeium^Ofiiam  •f  per-  |^ 

ekam — Payewal  ^SMMy— i^ereoae/ opfeen.]  By  \\ 
his  will  a  teetator  granted  to  his  sister  a  Ufc  inte-  > 
rest  in  the  rente  uid  profits  of  certain  eottagei,  '^ 
and  to  his  nephew  the  option,  to  be  declared  by  ^^v 
him  in  writing  to  his  exeentor  within  six  montbs  <^ 
from  his  death,  to  pay  6002.  to  his  executor  witlua  ^^ 
nine  months  firom  his  death  and  to  take  the  cot-  ^ 
tages  absolutely,  in  which  caee  he  devieed  the  sane  > : 
eumeet  to  the  sister's  Ufc  estate  to  his  Jiephev  ^ 
and  his  heire  abeolutely,  and  he  bequeathed  tbe  '^ 
5001.  to  his  brother  abeolutelys  but  in  case  his  i* 
nephew  exercised  his  option  declining  to  pay  the  ^q 
5001.  and  take  the  property,  or  in  case  he  aeeepted,  W 
but  from  any  cause  whatever  did  not  pay  to  his  > . 
executor  within  nine  months  IVom  hie  death  tiiaL 
500{.,  then  in  either  case  he  devised  tiie  eame  te  ^ 
hU  brtyther  and  his  heirs  absolutely,  sntject  te .  ^ 
his  sister's  lifc  interest;  and  in  case  of  the  death  ^ 
of  hia  sister  befbre  the  payment  of  the  500L,  be;  Ji 
directed  his  executor  to  take  the  rents  Ibr  lui^  ^ 
estate  until  payment  of  the  5001.  The  nephew,  ^ 
within  six  monUisof  the  teetator's  death,  dedared  "^ 
his  option  to  pay  the  5002.  and  take  the  cottage^  f 
but  before  the  nine  monthe  had  expired  he  meit 
intestate.  His  widow  and  administratrix  witMn^ 
the  nine  months  paid  the  6002.  to  the  exeentor :—  \ 
Held,  reversing  tike  decision  of  Higinbotham,  C  J«  ^ 
(reported  14  y.L.B.  798X  that  the  option  gvnm^t 
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wu  an  option  to  be  deelared  within  lix  months 
from  the  testator's  death,  and  was  not  a  personal 
option  to  pay  within  nine  months  of  the  testator's 
death  the  600^. ;  and  that  that  option  haying  been 
exercised,  pajment  of  the  600^.  might  properly  be 
made  by  lus  administratrix  after  his  death  within 
the  nine  months.    MoKxvpuok  «.  Lewis     450 

5. CknuiTMoHon—"  Tk^InUwtaU  JEbiatn 

Aet  1864"  (No.  280)— TFUf  uHmg  term  '*  right 
heirt"  before  Act  No,  290— Codicil  ueing  term 
"*  right  heire"  after  Act  No.  2S0—Inteetaey'^ 
Persona  dengnata— TTonif  **rigkt  Mrs."]  By 
bis  will,  made  before  the  passing  of  The  Inteetate 
JBtiatee  Aet  (No.  230),  a  testator  devised  certain 
property  in  Flinders  Street  to  trustees  npon  trust 
for  one  of  his  daughters  for  life,  remainder  to  her 
child  or  children,  and,  in  defkult  of  issue,  upon 
trust  for  his  "  right  heirs."  By  a  oodioil  thereto, 
made  after  the  passins  of  the  Act,  he  devised 
certain  other  land  to  his  trustees  upon  trusts  in 
in  favour  of  another  daughter  and  her  children, 
rimilar  to  those  respecting  his  Flinden  Street 
property,  with  a  oorrespondmg  remainder  over,  in 
default  of  issue,  to  his  "  right  hmrs."  Held,  that, 
as  in  the  will  the  term  "right  bars"  must  be 
construed  as  the  "  heir-at*law  "  and  not  '*  next-of- 
kin,'*  the  same  construction  must  be  riven  to  that 
term  in  the  codicil :  that  the  alteration  made  by 
the  Act  in  the  law  of  succession  on  an  intestacy 
did  not  affect  the  case,  inasmuch  as  the  property 
was  to  go  not  as  npon  an  intestacy  but  to  pereonm 
deeignaim.    Hasutt  v.  Ltvoh  •    713 

6. ConetrmeUom — Vendor  amd  Fmrehaeer 

— 8aie  of  lamdr^Denee  qf  laud  eold  to  purekaeer 
— Pitrehaee-monef,']  A  fSftther  sold  to  his  two 
flons  certain  land  for  1,060^,  taking  601.  as  a 
deposit,  and  the  balance  being  payable  by  two 
equal  instalments  in  five  and  ten  vears.  After 
the  sale  the  fkther  made  his  will  and  devised  and 
bequeathed  ^is  very  property  unto  the  same  two 
sons  "  for  their  own  use  in  equal  shares,"  and  ^ed 
before  the  first  of  the  instalments  fall  due. 
Meld,  that  the  devise  of  the  land  was  intended 
to  be  a  discharge  of  the  sons'  liabiUty  under  the 
contract,  and  tluit  tiiey  took  the  land  discharged 
from   payment  of  the  instalments.     Sbath  v. 

Boou 813 

•»—  Commission  to  executors— Bemuneration 

See  Pbobakb  PsAoncn.    4.  [419 
Power  of  appointment  of  new   trustee- 
Absence  from  the  jurisdiction       •    567 
See  Trusts. 
-^^  Primogeniture— Executor  Incapable  of  trans- 
acting business    •        -        -        -    816 
See  Pbobati  Peaotiob.    10.     . 
Signature  by  testator  in  attestation  clause- 
Probate      683 

See  Pbobatb  Pbaokob.    7. 

Stale  will— Probate  for  purposes  of  title  610 

iSss  Pbobatb  Pbaotiob.    9. 


WILLS  BTATXTTB  (No.  S22),  «.  19— FS» 
— Alter oHon  efter  execution — "  Signature  "  of  tee* 
tator — Initiale  of  teetator.']  Although  a  testator 
has  executed  his  will  by  sig^ng  hie  name  in  full 
it  is  a  sufficient  signature  to  an  iteration  made  in 
it  after  execution  if  he  puts  his  initials  only 
opposite  the  alteration.    Iv  thb  Will  ob  Pugh 

[888 

WINDING  UP-^urisdiction  of  Court— No 
notice  of  intention  to  settle  lirt  of  eon- 
tribntories— Rectification  of  register 
See  CtoKPAKiBS  Statutb.  [586 

Mining  company — Company  carrying   on 

busmess  out  of  Victoria  -    609 

See  Mnrnro  Cokpabt. 

Petition  for  signature  to — Advertisement- 
Dispensing  with  seven  days'  notice  136 
See  CoKPABiBS  Statvtb.    2. 

Repudiation  of  shares  —  Application    for 

removal  of  name  -        ...    QQg 
See  CoMPABiBS  Statutb.    4. 

WITKB8S  Ilr  INSOLYEVOY -Order 
directing  witness  to  pay  costs  of  exami- 
nation— Prohibition  •  .  .  736 
See  Ibsoltbbot  Statutb.    8. 

WOBBa-<*  Increased"  -  -  •  336 
See  LiOBBsnra  Act  1886. 

"Interest" 829 

See  Tbabbvbb  ob  Labd  Statutb.    8. 

"Property  of  whatever  deseription''.    407 

See  Will.    8. 

"Rent" 805 

See  Rbal  Pbopbbtt  Statutb.    8. 

"Right heirs"-        ....    718 

See  Will.    6. 

"Shall" 830 

See  Pbobatb  Pbaotiob.    S. 

"Tenant" 339 

See  Tbahbbbb  of  Labd  Statutb.    8. 

"  University  recognised  by  the  University  of 

Melbourne"        ....    407 
See  Babbistbbs. 

"  Within  twelve  days "     .  -    684 

See  Ibsoltbbot  Statutb. 

WBIT— Service  of— Substituted  service— Defen- 
dant resident  abroad  •  •  638 
See  Pbaotiob.    28. 

Service  of— Company  carrying  on  business 

hyasent 333 

See  Pbaotiob.    25. 

Service  of— Writ  for  service  out  of  Jurisdic- 

tion—Substituted service     -        -    864 
See  Pbaotiob.    24. 
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